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LICENSED ATTORNEYS 


I, Fred P. Parker III, Executive Secretary of the Board of Law Ex- 
aminers of the State of North Carolina, do certify that the following named 
persons duly passed the examinations of the Board of Law Examiners as 
of the 19th day of August, 1973, and said persons have been issued certifi- 
cates of this Board: 


ALFRED GRAY ADAMS .................. sala antcnsiganet Siaatoiae aes meres Winston-Salem 
STUART ALAN ALBRIGHT 00oo...0.cccccccccccccccccccscccccececeeceeuuceceucessuesecuuceseteeteness Gastonia 
PAUL HOWARD ALBRITTON, JRooo...0.....0ccccccccccscecsessestenvensunveeeversveeseseeetees Chapel Hill 
CHARLES EDWARD ALEXANDER [1 oooo..00ooooccccccccccccecececcceeeteseeeneseeeee ee Raleigh 
DWIGHT WOODARD ALLEN ooo.....cccccccccccccccceccecececeeseesecuuseeueeeavtenteviueenresnen Goldsboro 
IN ORD ER AON os suiecdsc, oxldl ces tle yea vignette Renee See bases ant oS dee Los dh Burlington 
FLOYD MICKEY ANDREWS.  .oooo...cccccccccccccccccccccuececeueceveesececcsauteseeneeees Winston-Salem 
CHARLES BRUCE ARMSTRONG 00000..00.cccccccccccccccccceececeeceececseeunesecuveeeunetevreecerrere: Denver 
CHARLES TORRENCE ARMSTRONG ooo.o.....cccccccsccccccccecccaueecceveeeteeeeuern orton Chapel Hill 
SHERRICL: LEE ATRIN Saeco iscccte tle irda ev nsdn eee oa ee Winston-Salem 
CARL WILBURN ATKINSON, JRe o..cccccccccecteee cee c seen ceeeeeeneneeerees Winston-Salem 
CARL: GUEN IN AUSTIN oseciasi cits srcseidivedtencianieosvsspistidewuanciataaacteiwtbaaseete, Elizabeth City 
KYLE: DAVID AUSTIN: 2. 3iscsc cent be tia on ens aad eae een Saleh ada elt eo eae: Lenoir 
STEVE ALLEN AUSTIN .oooo....cccccccccccccccccecsecccccoscuereceseceustenceeaaeaneevereentersestaens Hickory 
EDMUND DOUGLAS AYCOCK 0o....0occccccccccccccccccceccceecu esse cteesceeereeeeeteeeteuvereceeten Raleigh 
ROY CONNELLY BAIN 5 sisccivcvctsted eines ieletr) Ge teat eetsasiemedsdeceniatee Chapel Hill 
JOHN: FIENRY. BANKS occ hnvs Seecreiieidia fever Geek dad eS, New Bern 
KENNETH EDWARD BANKS ono. cccccccccccccccccccneccceecueeccceetsetereeeenesureseenan Fayetteville 
GEORGE? RAY BARRBTT “oscicccaaihdgeiie ieiaheniosiake spn lec diel lenesvteniea terbaiie atta Dunn 
VANCE BARRON cl Re ofp nctechsctit eran sesbclos, Gabo atiooaist. guntlbien desastomeenetiearteseidtee Chapel Hiil 
MICHAEL PETER BAUMBERGER 20000...000..00cccccccccsccceceteccucectuececeuecceueeeerenenes Lincolnton 
DONALD “CLARY. BAM fisrosics feccacesvachovslos evacuees ith piscdindadand aikucs PdaSai Mist heaastioed! Shelby 
ROBERT ALEXANDER BEASON ooooooccccccccccccccccccceceecccectececcecteresceavcseeueeteuecsssnens Durham 
HENRY GERALD BEAVER ...........cccccccccsccccccnscsscouveeccauveccspeuvescnnenteseannesseuanssss Albemarle 
ANN STERLING BEDDINGFIELD o0..00000000..000ccccccceccccceeeceeueeceeeveeeeess Black Mountain 
GEORGE JOSEPH CHEYNE BERKOW ...........0ccccccccccccecccccceececceeeeeceeues Winston-Salem 
DEPPREY VER MAN fcc Sis oti Sas cet edcen pov weet eatn elt dpdctuids bataaedie tea nents ade, Enfield 
ROGER BLAIR BERN FOLD > ceoscisc soci vous oipcces vonceediseven ivehers van Tesihs ddan beard alos bans Chapel Hill 
MARVIN ALLEN BETHUNE 0oo00o...cccccccccccccccccccecceeccneececsaueuecesvecuvesictuneetesnere: Charlotte 
WILLIAM TAYLOR BIGGERS .............00....... en ere ene ONC ae rere era eee Asheville 
DANIEL ‘TERRY .BEUB,- J Rs oc icdesscstiteds sist larcsnct te ncondeasenesinctenaeen Lumberton 
ANTHONY JOHN BOCCHINO 0o....cccccccccccccccccccccceccesuteeusseseeccrstesseseuncetuverevetsees Durham 
JOHN THADDEUS BODE ..ooooi...ccccccccccccccecscuscucceuceucesececusseecaessucessesecnivenscnseteres Raleigh 
HOWARD SOUTHERLAND BONEY, JR. oooo...cccicccccccccceccccsceececceseescteceesetcceeeias Tarboro 
JOHN MELVIN BOWEN ooo... ccccccccccccccecccccctcavesueeeeeceueseveseeeanevanseesss ... Williamston 
TERRENCE WILLIAM BOYLE ............ccccccccccccccccccccceeteceneceeeeeeeaucecneneereesetey vena Raleigh 
JEAN WINBORNE: BOYVUES oi. scedalicae tale dleci tee ardtemas denen) Chapel Hill 
JERRY STEVEN BRACKETT ooo...ccccccccccccccccccecceuceccteuecsnececuees Pe ne Lincolnton 
ELLIS MEREDITH BRAGG, JR. ooo... eters ptatane details Winston-Salem 
RUSSELL PAUL BRANNON © s:chcbssccsalei acini lane en epi ina Carrboro 
FRANCIS COOPER BRANTLEY .oo........ccccccccccccceseccceeeseccceuecsetececeevessvessaneess Greensboro 
BENJAMIN HUDSON BRIDGES III ............0.0..... ee ee eee Kings Mountain 
OSCAR RUGH BRINSON III .....00....00..0000 ee Wc atsmiur sy. arintaneaaee nas Greensboro 
CHARLES ROBIN BRITT ......... alsin sea ha tatemeat otto Maken ean dietactan pena nates Asheville 
RONALD DALE BRONDYEE .............00000.0ccccccecceeees sicuion reed ouastaeta Ghee ..Chapel Hill 
RON AED: COLE BROWN: ccc) ois ctusiiceicole eckiehuidataweh te aicncet tad eis eaten senoureess Asheville 
NORMAN DBANE BRUNSON  0on...0oocccccccccccccecceceececcceuevecceeseuvuaeeesssuesneeteyecenan Charlotte 
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ROGER: IENRY -BRUNY =o ochicsc: hoe carts ee ieee eee Charlotte 
ANDY MAXWELL BRYSON ooooiooccccccceccceseereeeeeeees LaalesiiuriaNe te atta hacate, Asheville 
CHARLES HENRY BURGARDT 220000000 cccccccccccceccececccceceeteseete tas teawenaye een: Fayetteville 
JAMES HORACE BURNLEY IV ..u....cccccccccccccccccccecececeteeeteseevenernaneeeven High Point 
BYRON. BERNARD: BURNS) SR: ccc ceccees cds rectendeoraiectom none owcntes Durham 
DTEVEN. HLMORE BYERDY® ¢soisi2ciecestesc2sciPitica tea idaied lee eatin ena High Point 
WADE: EVANS. BYRD: hrc ties cerns ist in ntewaters stood ceahnces eddy ute wate nadia Ds Fayetteville 
JESSE BURGOYNE CALDWELL [IIT ooocccccccccccccccccccccescsecevevereeceveetevereens Gastonia 
DALLAS ALEXANDER CAMERON, JR. cece ttt tte ncteeeetn Raleigh 
KENNETH SIMMS CANNADAY oo........ccccccccccccccccseeccrtpeteeereuaaesseaeseeeesians Chapel Hill 
WILLIAM DONALD CARROLL, JR. ooooo.cccccccccceccee see seeueeeseesseentr neces Charlotte 
WILLIS: ROBERT CASEY, J Re 3.bii i ciisieei ta ctnsees ets abee sari insaicatateeaaa te wseedee Raleigh 
ROSERT KYLE ‘CATHER WOOD. tye cuiieeiacietdsuawiuntrtnnl wines Winston-Salem 
SAMUEL ALLEN CATHEY ociicicissoiiess iiioieistcisadeneisides cochnentdburnveddes tevwuadeans Statesville 
MAURICE A EVIN™ CA WN etches Gecanntors ivan dormant Rieti hus edo eames aetale Charlotte 
JOSEPH BLOUNT CHESHIRE Vioiouooo.icccccccccccccccceececeecee etter eevenennns Winston-Salem 
HARRY THOMAS CHURCH oooo..iicicccccccccccececcseccccccccauseeeeessesensenteceseceesnrananes Statesville 
INICCOLO-ARTURO CIOM OL 'iisczace cer iosasclcat aie tun ter ius cedincten en eden itauet te Senate, Durham 
JOHN -BRIGHAM: ‘CLIND | 2:05. 3 cdesscssccecse ad Solaeougsannnd.c lipase god bw lands oop ee baawedaons Durham 
LARRY 1GOVE COATS isetnind cre pieniadct an wameyangla a eteaa ae a erige Mindat eee Garner 
ROBERT ‘CLYDE COGS WELL, SRS. siscccsecieinantsuinsslnssitscctoes prs lion vik adgodlaneae cacanernts Fayetteville 
VINCENT: PAUL COLDURAG ydersiai laste sarataninu hin arto anetuen camediba tetede Gisatuditn toe Gates 
RICHARD DOUGLAS CONNER ooo...000..cocccccccccecccccececetece verse ceetereneteransenes Chapel Hill 
JOSEPH ALLEN ‘CON NOLEY  46c.ccscrcceieneneis aati ada eueaeie a baSea does. Statesville 
AMES (CALVIN: COOK oi cede is Mov resgaartnd oteattind ntatsdialgntnnMieckotar tea vane Winston-Salem 
JIMMY DEAN COOLEY ecgecis4 sors cen teiessan botndeetatpnenlsie iciactoe tint neal acta ne ts aca Forest City 
ROBERT FLUGH "CORBETT \scgctopcorkicsetie ets tanatiin ee dac ieee wotaieowiabesteeaaneee Burgaw 
DAMES MICHAEL: CORRELL: ecto scncetic citer pobasd dan lasuaas esiransteeescsatian ats tn te Lenoir 
THEODORE EDWARD CORVETTE: JURY scdiitececsscissuitentoncteirbiana Rbesccauttonasts Maawals Durham 
SIDNEY LAWRENCE COTTINGHAM oo..0...cccccccccccccecccreetce cee teeceenennnnences Chapel Hill 
JANET LATTUR: COVEY <i kee ee cath ee ns eh etal teens Winston-Salem 
CHARLES HERMAN CRANFORD .........occccccccccccccececceceseeeeeeereues a onaadtianih Chapel Hill 
FRANCIS WINSLOW CRAWLEY 0......0..0.000ccccccccccceccecevecceeseceetectetesesevevuevanennens Raleigh 
RICHARD AUGUST CRESENZO oo.00ooocccccccceccecccenercececeeeeeceetrsunepteseua enna, Reidsville 
JAMES. ESTES “CROSS, IR: «ccs cescatiniss oe isedsssye,rarmuacapisdennaseaenes Winston-Salem 
WILLIAM THOMAS CULPEPPER III oo... teens Elizabeth City 
BRUCE“ TRACY “CUNNINGHAM, ORs scoceco0 ees herman Charlotte 
INATHANIBT: “CURRTB encase ie eetacise ected vad cea ee ease wa Rie eens gore Durham 
FRANCIS: (HOARE: DAV 90.2005) 4 ta urnseutels age tinetaley nm baalune canada uae Winston-Salem 
BARBARA: GAUDET DANOS: ses carissrctiesiteemctnnlclnaucescbeieieayeie dd idcawiuannee Chapel Hill 
JERRY PAUL DAVENPORT | 5.252500) cece wicacieadtea ea tnaciiocmce eA Chapel Hill 
JAMES EVANS DAVIS, JR. oo... eniees ete ne ety. Leet nah Durham 
KENNETH NBAU DAVIS 6 ohose ccc’ sc, uncsdveteniulacteioastogeneusirensoudaWnsad Me. cinactbes Charlotte 
RICHARD. BRANDT: DEBATE jcceocicte cour elieiaeaetiin dace eh ened: Winston-Salem 
BARBARA 5) O7 DBA IN oso. aact cede aten ynadtiots subi asvarsdis kth doe lahat ehade Soa Draahevararsen Chapel Hill 
KODNEY A LUEN DEAN? go) calrcscohsrrcumiowssuctateacted abdintmieadlein ab tee imence nein Chapel Hill 
BARBARA GLENN HENDERSON DELANEY .o00..000o.ccccccccccccccccceetteeeecees Chapel Hill 
ERNEST STANHOPE DELANEY TIT o0....0.ccccccceceeceeeceseeerereereeeeees Charlotte 
JAMES FIDWARD DELANY 34:5, ota ncncestoeeet endgame eal Chapel Hill 
ROBERT JAMES DEUTSCH sgcs tcc setioes iarndcealGahetocaaeaemah wea aa anelaek Chapel Hill 
DONALD RAY DICKERSON 0oo000..000cccccccccccceccecceeceeeesenssescvevesusensseseecuneessesmeaess Kittrell 
GREEN: REDMOND (DIUG, We. cf acp her terion cl cereals iaraioaiees ...New Bern 
LUTHER RANDOLPH DOFFERMYRE III ooo...ccccccccccccccccecccccccceceeeete ee cteeeveee Dunn 
WALTER: JOSEPH “ DOZIER) I Re oesdviduidieacieoin nrisoosectensiiga deeuntuadvlonncrectriestee tats Durham 
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GRETCHEN: YOST DUNN syn oles pantarsttinn Saree einen eter tenaee Chapel Hill 
CHARLES FRANCIS BAKES ooo..0..cccccccccccccccccecccceveceeetceuebesteeesereeetneess Winston-Salem 
DENO GEORGE EXCONOMOU ........:.cccccscsescccncnnccecsceusvetsssesseunessssesnacusceseanunen sess Charlotte 
JOSEPH DONALD EYFORT ooo..0....ccccccccccccccccccccceceeeeeeceeceseueecrreessereegnetstenerins Charlotte 
ANTHONY (CARD: FOITREIM © oic550250 coe chance gone eens each nase tes amamarees Durham 
RUSSELL ALLEN ELIASON  ..o...cccccccccccccccccccccceecececutceeeeteceteritetteenpeees Winston-Salem 
JAMES BERRY "WTHRIDGE <5 530i Screened casa het ae ia iam Raleigh 
JAMES CARL EUBANKS ITT oo... ee eel aiidhrat ePea'ns Winston-Salem 
CHARLES DOUGLAS EVANS  .ooo0....c..cccccccccccceccccnseeeetseemeseennecerenees Se re Manteo 
DELYLE MOORING EVANS ooooccccccccccccccccccccccccecceeecteceeeveettverenttetbeceeeetteen Winterville 
ROBERT LiQUIS: FO ARB coeesicigesetidigr aie etebviscuaen en casa bam ors cgncel aes eer ... Durham 
RYLAND LEE FARMER ...... feacicsndiecse Ra tga nana aiuateet tata! De eer Yanceyville 
WOODARD EASON FARMER, JRo 2.0.00... cccccceceerce cect tet ece cette tt ccteuttetetnees Asheville 
JEPRREY: PAUL: HARRAN icc: Pewee: cote loarasenads tin deters dant ay Chapel Hill 
WILLIAM NORRIS: FARRELL. JRe o/c. avec fies ea ferent cee Pittsboro 
THOMAS: <)OSEPH. FARRIS) fccois cote c iocaeetend ooeewh ques eedied dace Reba paswt erie and hcyhensne teens Wilson 
WILLA ANNE FREARRINGTON ooooooccccccccccccccccccceceeseeeteeceeceebectecetcteteeyeeetetoobee Pittsboro 
SPA NEB. HW LDSO DU 25ers tr eh Colgan Jal cheat en earns aloe Rocky Mount 
JOHN CLARK FENNEBRESQUE .ooo0.....0...0.ccccc ccc et eects ee te tet ete aeeeeee ... Mt. Airy 
THOMAS: ORIG FIBUDS 2.5 sch csc iosicsaeurntcetnnds cer dace ab anit Winston-Salem 
THEODORE. OERTING PILDETUE TYG 0 occcpcoeccd ecu dstaiy oeqiatia ey aera: Chapel Hill 
DANIEL FREDERICK FINCH 200.......cccccccccccccccccceeee eet eeecee tte cece sent terseeet tee becen tess Oxford 
THOMAS HENRY FINCH, JR. o.oo. Seed Marea ate ee ayetteville 
JAMES BRYAN -FIPZGERAULD ILE g.cckceccfeetisncsccteceee Maite ern elec Charlotte 
JAMES RICHARD FOLEY 000.000.000.000 cccccccc cece cet e ese cceteteetee teen ences ae Winston- Salem 
CLARENCE WOODS FOWLER, JR. ooo... cece cette eeeeeteene: Waynesville 
HERBERT MILES Foy III 2000000. ccecccecceceec eee i secctsai gutta aoiccah Statesville 
LOUIS FOWLER Foy, JR. ........... »pGsns ihe, daabulid doabka dene bey catia icin Qt INeW Bern 
BRUCE CAMERON FRASER ooo...c..occccccccccccccccneceeeeceev bene eeetee ence eet eeeein Winston-Salem 
DANIEL ALAN FRAZIER oo0......cccccccccccccccccccceeccecc ue eeeseteeeeeceescceetinecctaes Winston-Salem 
THOMAS ROBERT FRIZZELDL o....000...0000ccccccccccccceccce tec cec ces ettteevecctteeecees Winston-Salem 
JERRY BYRON. WORUITD. eis Sick thamrensemecsncerecen enim Chapel Hill 
ROBERT AsO UTS: POURS oc) ke ce ts Spel Sent a cla Aaa Nt ON Sian ats cS athacde gic Rocky Mount 
DONALD HAY IULEER 2 Re saccho vascoias eat ana deeatoderme ie Aoneeee Lumberton 
GEORGE POTTEN: “ROU P wicca sannsacdsscacg este a vtsan La eanciata yd race iaaeda te ieee beet Stoneville 
WILLIAM HUNTER GAMMON oooooo.ecccccccccccc ccc cect t esc ee este ce te te beeen eens .... Reidsville 
JAMES DAVID GARRISON oo...00..0000ccccc ccc tette eter ee tneen Sapien drench oPayettevilic 
EDWIN RAY GATTON ..... Besieged ced a edepchaat ese eet gate eae eas Statesville 
JOIN. NLCIN TOSED (GRITS. .sccc 2 ose. oe eck actachtr ts acereancennetalee dice eee acta: Greensboro 
PCAN -GIBSONG sii. “vetoes easel tach ede Rete wis? toes lant eat auld ies Durham 
THOMAS STEWART GIBSON .......0.cc cece eetee eerste eetreeas i casemate Laurinburg 
ROBERT -STARR “<GILEAM Acieidiosa hid tinccthaduvctlasinstinimradioaten otaegtinmaoatens ..... Windsor 
RICHARD: LEE: GOARD: asceccee lisse aw el LY Winston-Salem 
HAMPTON GREY GOODE, JR. o.oo... te treet e terre _.... Winston-Salem 
WILLIE PARKER Goopwin, See ee seeraica nae Aiea eae aio EMR ate Edenton 
HARRY “GUEEN ‘GORDON: e6scohecchscisal oe sinitoal sx ees pee eee ......Greensboro 
THOMAS DEGRAFFENRIED GRAHAM 0o00..00000.0000cc0ccccccece ccc sects t tte eee st teneesie Durham 
RALPH FRANCIS GRAY .o0..0ccccccccccccccccceccccccteenceeee tees etteenes Ppt cect _....Durham 
RICHARD GYNN (GRAY \iccaicsinctsinantieeancnanemiaasae oan aaoasciaseinre tens ee ae Cary 
JESSE FRANKLIN GREEN .....000..cccccccccececceeee cei ur clecnake aati .. Thomasville 
JOHN CHARLES GREENHAUGH 00..00000.00000ccccccccceccte cece cette bec teteteeeeeees eaeerone: Durham 
RANDY STEPHEN GREGORY cc..cecsccsnssecdiediicisetwcstseeee tase oben naeekn Buies Creek 
EUGENE. DANIEL GRIGG: ciciiciliesedeokendichiac ante aminetee name Kings Mountain 
GENE BYRD-GURGEN US sensi cdes ee ets unt cand or eeu aes cone Jacksonville 


LICENSED ATTORNEYS 


LARRY FRICKE HABEGGER 000.....0..0ccccccccccccseceeseececeseeees MINT et Seen Winston-Salem 
KEITH DUNSTON HACKNEY oo00.0cicccccccccccccccccccecccscveceeteesssceuaviaeeeeeceneues Washington 
LINWOOD ALLEN HAHN ooooooccccccccccccccccccccccceessttecvegectereeens baste cake dee Beans, Greenville 
WILLIAM LAURENCE HAIGH oooo....... cc cccccccccecccceetcccccceecveceeseueneeneeran eee Statesville 
CARE “WEULUS EAD Ts DUD sic yccecttond iiss tev shai cacan dete danodechot’ ieee sbsepannietaeadehees Mt. Ulla 
FVOGER. WW 1TCO EEA fi.3isscedet iavssekcrdiscacvin ete cea eri saciwas anaes Chapel Hill 
BRIG: PAUL: FiA NDE BR foes ccries isdicacrnnrsasnsaiceia tiaseesenen ui easaeasoeanahe Basten ene Durham 
CLAUDETTE COFIELD HARDAWAY oo.....c0c.cccccccccccccccccccceceeetsecreeeesaueeeeneneeenenn, Durham 
BENJAMIN HACKETT HARDING, JReooo.....c.cccccccccccecccttcscestteeteeeeeeeteeteee, Mocksville 
J OSEPH JOHN .ELARPER) 0 Ri~ iscsiecieclecseisisivcaniasitciwn teins Cha beatiai Sienna Tarboro 
CECIL WEBSTER HARRISON, JRo o.....ccccccccccccsssseceeseseveecccsseuseeseceseguaucunees Chapel Hill 
DAN <MCCORD: LLARTZ0G: 56 icsce eis acai hrc Ria Raleigh 
ROBERT ARNOLD HASSELD 000.000.0000 cccccccccccccecccccecececececcccuuuauaaveneeeveseeceeeereneeten Durham 
JOHN BENNETT PATFIBED, JR. ciiiciiccnnssniciceactebneds mavictoa ea ies Durham 
JANET MOOREFIELD HAWKINS 0ooo.......ccccccccccccseccccceecccseececevucescuneeeeneunanerses Carrboro 
TIMOTHY MORTON HAWKINS 0oo....icccccccccccceccceesccccueuucceseeesessettvaneatecereeranetenes Concord 
ROBERT ANDERSON HAYNES ..000....ccccccccccccceccscccccccsseuvecsevecceueuveceereeeereuseneensenenes Tryon 
WILLIAM HENRY HEAFNER ou... .ooi.ccccccccccccccesccceseceeveeceveucveveteuraeneeesnnenee Lincolnton 
LELAND MONROE HBATH a... cccccccccccccscccessessseccsssectecnsrsvseescsersusnenevececretevaeeuas Wallace 
THOMAS PAUL HENDRICK oo....0..occccccccccccccceececseseusvecerevraeeeecsaaueertenens Winston-Salem 
ROBERT BEVERLY HERBERT, JR. ooo cccccccceeeccceseuereseeeaeveseerevnvebensenen Raleigh 
ALAN: SCOTT FICK 8 55 525 cic Sletanccceedeai ans aaardanae. td atta ane ed Roxboro 
EDWARD BURR HIGGINS, JR. ooo cccccceseceensstettstertteseeetenraveey Winston-Salem 
JAMES FARL. FIL) ORs sccccsscorceicas vicrsisiaivein ania ale ne a A Whiteville 
LAWRENCE WILLARD HILL, JRoooo ccc ccccccccercccete sees tattevesvieeeenes Thomasville 
PEBERT EGYIN IN VERS © sisocface secs a te ctessti di ior nisin ce senste a cat saan atatontcgan aerate i aed i Raleigh 
PAUL PRESTON HINKLE, JR. ooo... cicec ccc cceteceret ee reeteseeereteeeeeestens Salisbury 
WALTER LEE HINSON, JRo oooccccecccccccesccecesseetceutecseceeesenenutiasens ees Winston-Salem 
CHARLES LEWIS HINTON III ooo. cccccccccecenecteesseu sence eepterene: Raleigh 
GEORGE ROWE HODGES o.oo. o.oicccccccccccccecccunceceusteeeesecvececuueetavecuteneeseevecnarereven Charlotte 
ROBERT EMRIL HODGES 0ooooo.....oiocccccccccccesccccvecesseseeuesceceuevereersivensestes Winston-Salem 
MARY CATHERINE HOLCOMB ooo... nets Cary 
FREDERICK NORMAN HOULSCHER .........0...cccccccccccccecceccccseeeeeeccevensevenesanertesens Gastonia 
CHARLES ROBERSON HOLTON oou......cccccccccccccccccccceucceeveeeseeveeeteeveneecennettevee Durham 
JAMES BRUCE HOOF ooo... ccccccccccccccsecseccesevececeecscaevececeauevesseeaavecegeeenenneeseeeas Durham 
VIRGIL VOLNEY HORNEY IID ooo. ccecceccccseeee sce eee sean arenas High Point 
TIAROLD HOTHELUING) IR) caicciorsesnsadactesctacsiaan fb cetirtaa ranesdee Chapel Hill 
BRICKHY MITCHELL HOUGCK oiicisesii evidence van oie eins Raleigh 
SARA SMALL: HOUSE ie oxsesorcassiavesnietaieiind ng heesapitila ee camonasiunnel Chapel Hill 
THOMAS EDWIN HUBBARD .2000...oocccccccccccccceseseeeescesvaeecueeeeceeveyeeenrestee ens Pittsboro 
JAMES JOSEPH HUGENSCHMIDT 20.000... cccccccccccccccccctccerteveneeeteecueeteeeesett ens Carrboro 
BP TY FO IN eaesee etre ssid earch Ree aan eee Fairmont 
ROBERT NEAL HUNTER, JR. o.oo... ccc ccccecesceeseeveccseceeeeecetecseeeetessesevaneenaaes Greensboro 
ISAAC MANNING HUSKE  0oo.c.cccccccccccccccccceccceeeseteseueecteveeestevsvecstaeseeaes Winston-Salem 
HUMPHREY GRAY HUTCHISON, JR. ooo... cre et ttt ceees Chapel Hill 
GEORGE BENJAMIN HYLER, JR. o......ccccccccccccsccsessccestessssceeeteeseesneeseeesesenent scenes Elkin 
DAVID HARRISON IDOL TD oiocccccccccicccccecceeeccececeeesseresesereesteseaun riences: High Point 
HARFORD WALKER IGLEHBART 000.00 cceccccee eee ecseeeteeseeeeeeareneeeen Bakersville 
WILLIAM THOMAS JEFFRIES .........c0.ccccccccecccccevesccecceceueveteseeeinereesuiseresscetnias Charlotte 
VAUGHN EDWARD JENNINGS, JR. ooo. cee tcc eee teen eteeeeeeiteeetes Taylorsville 
FREDERICK GRAY JOHNSON oo...0.cccccccccccecccscceseretceeseseeeeeeeeeeseseeseeeeceneeeeenien Mt. Airy 
JUDITH HARRIS JOHNSON oo ceccccceeec setts tet ttn tenn ereeneeeeeeet en Salisbury 
ROBERT FRANCIS JOHNSON ooo...ccccccccccccceccc ee ee eee i ert eree nine Burlington 
WILLIAM GLENN JOHNSON 0oooo..occccccccccccccccessttcereeee tees rereencteetereeeriaene eres Lillington 


LICENSED ATTORNEYS 





BRUCE OVERSTREET JOLLY, JR. oot teetee teeter ettennees Chapel Hill 
DENNIS ROBERT JOYCE oie cc cccc cece ccecsesentenaeaseaeeenseneeeesesseeeen Chapel Hill 
WAYNE: QUAY WI USTESEN: 20 Be hee ceca tren Rae oh aaa Dunn 
RICHARD FRANCIS KANE |... cette beh sectateenbttes tres hates Sirah New Bern 
MARSHALL HERMANN KARRO o.oo... cette cc tt etnies Charlotte 
IN BIT: RABRY ATS 5 cick, Satis est eerie Nasianeavuontecaueepeeseerraeuniaaeetbaiee Chapel Hill 
JoHN THOMAS KEEVER, JBoo000000.0..ccccccccccccccssecseeteeeceeenetteccuetnes ...... Chapel Hill 
GERALD COOPER: OBE). cccsttoiscnctte scisinietecniaea cays aan ch aS autota ons ..Chapel Hill 
PATRICK. WAYNE: KELLEY oiccccc cee eG e RNG eee wo Durham 
WILLIAM DUDLEY KENERLY o0000000000000000cccccccccscce tect t ete tceeeee rte e ee ttee Salisbury 
HORACE MIMS KIMEL, JR. ooo......0c cece cece tetttceceeetetececeencne Winston-Salem 
SAMMY RAY KIRBY nook tal ec asuorleeaceiana tain Renita oa ached viewiecien, Saeenly 
JOHN HAROLD: KOACH  odicccsndidcchiinh eeetausentabaG aeieaws .Pfafftown 
NEIL- WRIGHT KOONCE 3c2hccsic lees Gio in een see Jacksonville 
ROBERT DUMAIS KORNEGAY, JRo ooo... ccc ccc ett te tte etsestte Rocky Mount 
EDWARD BARTLETT KRAUSE 20000.000000cccccccccccccecccctecec ethernet eseeteecceetccutguatttiteeaeeeeeg Apex 
CHARLES ROLAND KRUEGER 00000. c ec eiee tt eet er eeieetetteeesteseerety Hickory 
THOMAS LOWRANCE KUMMER ..oooo. cece ceceeetetee tt ere cee Winston-Salem 
GRAHAM GORDON LACY, JRe ccicctosncde lignes cae mes _ Greensboro 
WILLIAM HUTCHINS LAMBE, JRooo...0.0.00cccccccccceeectetteectetteeteeeenee Winston-Salem 
RICHARD FREDERIC LANDIS, JR. oo... etc tee Winston-Salem 
RALPH: BRUCE. CANBY sce tice gee ewsarunnnd mia unease map ser astamreoetaies Oats Lenoir 
MOSES DOW LASITTER oo... cece crete cece eccetet eta nscneeeebeeeeeeeeeees Winston-Salem 
INGR Ad ANE LAUER NEA IN ce chisess tate ectsoumion seeds Uatomtapiiandanagunaerin: Winston-Salem 
ROBERT JAMES LAWING® foc cik dinners Bai ees Sel ete hahas Mt. Holly 
KEITH DOUGLAS: LEMBO ach isc oc aiietdd tate pteenmtinowa aahietoaniers Chapel Hill 
THOMAS. BENTLEY LEONARD 2 o0cc20h cctv ted civ cad eerie eh ede Salisbury 
STEPHEN DONALDSON LING o0o.00....00.cccccccccccc cece see e tee cee ee tesa nine nnteneneene Chapel Hill 
AMOS EDWARD INK) osicatchocihawnictetnners pele ovata ee ener Durham 
RNOLD). LOCK GWAR | cx hsncicicnsschtresceha tara thn thd Givi eeariow acon reeling eats: Maxton 
ARTHUR STANLEY LONG LLY oc2c oioosinciinomrten las eeo me eaneeeee Charlotte 
JOHN. WESLEY LUNSFORD: je incckdeiscomalin Maui eas Greensboro 
EMMETT STEVENSON LUPTON o0..00000000..0000cc cect eet etree eet nee tees Winston-Salem 
GEORGE EMMETT MCCALE o....000cccccccccccccccccccccc cee e ttt tee ete tneeeteteees Winston-Salem 
ROBERT ERIC MCCARTER o..0.0....00ccccccc ccc ccceee cece cette teeete sets ene csr neree Winston-Salem 
KEITH THOMAS MCCLELLAND ......W0.0..000 Siesta etter dies Chapel Hill 
THOMAS ALEXANDER MCCORMICK, JR. oooooocc.ccccc cece cette Salisbury 
HAROLD: PAUL, MOCOY,- ORS cocockeincdi caren ngn cl See Botiaaeeh mat laais Ahoskie 
RAY SCOTT MCCUTCHEON 00.00 e ete cnet eae terete ee terre ete ncn Raleigh 
FOHN: GOODMAN MCDOUGALD. 2: iccsoensciesac nasiisiaccncmetotniai eine iene Clarkton 
DUNCAN BROWN MCEADVEN TIT foie ticicreice ta nnmnteei nn mstermaees Raeford 
TANDA “NEAGCE. “NIC GEE ote ee ened een in ier etna ao Raleigh 
WILLIAM ‘GLENN -MONAIRY occccseee waa aie ee ee Durham 
DANNY DONAID MCNAULY: 25 cho 2iididieio auton teeter naan eines Chapel Hill 
PATRICK MICHAEL MCNEELY .o......000cccccccccccesccceteeceeteseseeeaeseeassnentene anes Raleigh 
TARRY: WILLIAM: MCNEMG. occ tice shea nec and macerated eee Greensboro 
JEFFREY THOMAS MACKIE  .........cccccccccccccstcescceetteeeeeee tes Seduesvnaie Winston-Salem 
JOHN EDWARD MARKHAM, JR. ........0..000000- So tesabecane tanunatpaatn ena: Biac as Durham 
RONALD MOORE MARQUETTE 02.00.00... ree cette reer seeteerenteiietees Durham 
ALBERT ERSKINE MARTIN III 000.000... eee eres Chapel Hill 
WILLIAM DANIEL MARTIN TID oo cere eee te ener itenees Raleigh 
JOHN WEATHERLY MASON 00..0000ccccccccccccccccccceeteee ct teeter tee e ct neneree Chapel Hill 
WILLIAM JAMES MASON coc ssstsncnccie sic nea anid aniasen eet eee Greensboro 
WILLIAM LLOYD MASON. cdscdicesises. caeee oer iar Au deeaee Chapel Hill 


LICENSED ATTORNEYS 





PHILLIP ROSCOE MATTOX o00.0ccccecccteseceeccterenceees I lbik ocnatencesiess Murphy 
THEODORE PATRICK MATUS IID oooooococcccccccccccoocccccceeeeeecverees Mace anton: Charlotte 
DONALD O’BRIEN MAYER 0ooooooocccccccccccceccccccccseeeee. Pte ae ..Durham 
Louis HUNTER MEACHAM, JR. oo. ccccccccecccceeeeeesecn, esenlaeton: eka: Chapel Hilt 
ROY MARTIN MELVIN ooo00o..ccccccccccccctecccccceseceeceeee, TR ha lie sone Lou. Reidsville 
TIMOTHY ERROL MERRITT ooo ccccceccececsseees eee eran Chapel Hill 
PAUL JOSEPH MICHAELS 0oo0..000..0.cc.ccccccccccccceccccsesevsceees ee ee re Raleigh 
RONALD JOSEPH MIDURA ............cccccccccccccsccceeucseeeccesteseeuvetereecenvees Winston-Salem 
JAMES WILLIAM MILES, JRoooooooococ ccc ccccccccsecececsueeseeteccectectevateneree, Chapel Hill 
MARY BEIRNE MINOR oooooooo.occccccccecccccsceteecececteterencs bs det Sarees tact Winston-Salem 
JOHN RALPH MOLM ..........cccccccccccccccesececcsssccccecevusscsrsatescstesesectanensses Chapel Hill 
REGINA ANN MOORE ooo icccccccccccssssceseseeevtecetessetteeeceseeeen, Robersonville 
ROGER ALSTON MOORB ooo... ccccccccccceccscceeeeeteccsretesssauteey teens tgs .. Charlotte 
JOHN ROBERT MORGAN ooo. cccccccccccccceccccceesssereteceverteveres sm aadaihoaieest Salisbury 
WALTER PHILLIP MOSELEY oo0.0000..00ccccccccecccccccssecceeeseree, ee ene Chapel Hill 
LEE WEST MOVIUS ooooooo..... ccc cccseccsesecsecceevecceeseveeceeees RR acd Porta sidcae tne Asheville 
ROBERT LEE MULLINAK occ ccccceteeeecceereeees dagettetstem eR ae Chapel Hill 
JOHN MALCOLM MURCHISON, JR. oooooocccccc. Ee ORT Ie eee Charlotte 
GEORGE RICHARD MURPHY 2ooo.....00cococccccccccccccccce cece veces tecteveecteeteseeneeeeaes ff Sion he tea Dunn 
DANNY ROSS MURRAY 2.00000. cccccccccceccccccccccceceeeceeeneaes ee ree eerie Durham 
FREDERICK CLAY ERNEST MURRAY .....00.......c cc ccccccceeceeeeeees eee oar Reidsville 
DENNIS: PAGE MYERS  isscos isch vb on veser eesti guntiusahaemaraelewtiucasissbuata gui ners Chapel Hill 
JOSEPH: -“TRIPPE: NADU: sii tccesisscsscspnetoale asl itvaaslect aoeosbnderesoneu iss Ie tYoress Winston-Salem 
LOUIS WORTH NANNEY, JRooioicccccccccecccccceccuceveveccetecenevnee Diauhioun Rutherfordton 
ALBERT MALONE NEADy J Ro. ceil iden tiieaticntinents 8 eS calabria eee ...Carrboro 
DAVIS WHITMAN NELSON ooo. cccccccccccceeesecceseueueceseneneeeesaet recs bess Charlotte 
MARTIN LUTHER NESBITT, JR. oo... cette tect ttteeeteenne Chapel Hill 
FORNEST FIL TON NEWMAN iii teas assessed ic dca Pd aces pando tee Clinton 
LANCELOT PATRICK OLINDE  .0........0.cccccccsccsseesensesescececcesseeceseesueseaneernaneens Charlotte 
GEORGE: JEROLD OLIVER: asthe & fenuiadasdsrtolasnd ce nee eae ectt al eacnsetue ls New Bern 
HENRY WARD OXENDINE ooo...cc.ccccccccccccccceecceceetscrteteeres RP Se eat ..... Pembroke 
RICHMOND HAWLEY PAGE oooo.occccccccccccccccecsececseeaveereteveceenes PT ee Lumberton 
JOHN PORTER PAISLEY ..000000oo.ccccccccccecceceeseeeceevsv se eeeees ea eee McLeansville 
ALAN ARTHUR: PALISOUL i cicicis cisicseiiisijascecsniseeredevasastoePono is ee .. Lexington 
CHARLES ANTHONY PARLATO 00000... cccccccececcccceeeccceeeseebtvneeenrenneeeeean ore Durham 
GAROLYN ‘SWAN .PAREATO® 2i6i2h 55, cehnsaideclaela wane Gail davabinnlon hee: en Durham 
EDWARD FITZGERALD PARNELL IIL .......... Se en eT ee ee ra ..... Charlotte 
WILLIAM THOMAS PARROTT TID ooo... ccc ceceeesrereetresseeesestaseecereees Kinston 
LEB A USTINGPATTERGON: U0) scijescintiso4 oho hottest ane canine dott Un geneva aeaieeastasna? Durham 
WILLIAM SLOAN PATTERSON |... cheetrir te dated ansavetweted.< UY aM 
LAWRENCE MCDOWELL PATTON, JR. ooo... Feld eta Cce Franklin 
HuGO ATLAS PEARCW TLE aisseiccleciisodieatacicasesieectacmncsdeaiedeseasdens Seen .. Charlotte 
JOHN EDWARD PECHMANN oou...ccccccccccccccccecccccccse eee eeceter ev teeeeeens eesti: Fayetteville 
GARRY "F HOMAS PEGRAM secs cihine oti eren eras vised once eureandagoe, an aeauaties Durham 
REITA PAULINE PENDRY ..00...0.00.00:ccccsteteeee iden sib belesemeveda nde Chapel Hill 
BRUCE LEVON PERKINS 0o0.000.000cccccescssseresertsessesterseeren Cnarlotte 
CHAN: POY NER: FUE: peesccih sects stata haseiomente mannan dein tiattve: wooo Raleigh 
JOSEPH DANIEE. PYICRE 6.5.5 beeeeels eed arpin Marmont feobetheaniics Kinston 
JOHN LAWRENCE PINNIX 0000... ‘seco .... Reidsville 
BRYAN WILLIAM PITTMAN 00... es eGten cd Hailes ce teeikt Chapel Hill 
ROBERT MOORES PITTS ooo ccccceccccccccccrceteescvertdabenseleeccceneneeenees ......Chapel Hill 
FRANKLIN ROOSEVELT PLUMMER. .............0000.:c0:ce it achat bea ba etseteta ds Henrietta 
JOHN OLIVER: POLEARD jin ienc ae ean ea Chapel - Hill 
ROGER ALLEN (POND: | osecdcposdenrtiaaseieedicon expo cco his anebenhen eae RAT Oe denaeton Raleigh 


LICENSED ATTORNEYS 


ELIZABETH HAZEN POPE ooo... ccccccccccceccsteetteeetee aos Chapel Hill 
MARVIN PINKNEY POPE, JR... occ cccccccccccccccccccccceueeeescueesccceeeevens Winston-Salem 
JOHN ALBERT POWELL 0.000 ccccccccccccecececccevcecevevevevevettnees aeneeeas Weaverville 
PETER EMMETT POWELL ............ reel tek ca ttm clue Nee usec ays tenet Scie tent Clinton 
THOMAS WILLIAM PRINCE ........ OT eee) St Ore ae IT tread Sees Fuquay-Varina 
JAMES NORFLEET PRUDEN III .............. Lae Bites s casas Randa tars nein pee Sheps Chapel Hill 
WILLIAM ALEXANDER RANEY, JR. wooo... eee. cu acheter tegenste Wilmington 
FRANCIS PUGH RASBERRY, JR. .........00.0000cc.. Pre OY ine ea yee eer aCe eae Kinston 
WILLIAM CARL RAY oon. eesteeteee casinos Renate cient Greensboro 
LARRY GRANT REAVIS ooo.......cccceccccsccccccccceauceeceesraveveees Sa bahatnteaieantinan ius: Yadkinville 
JIMMY DEAN REEVES = sis ssivasitnidtianscenc olson eb iiw nrcascueduvabut eed dnotoneson hope otes Crumpler 
MICHAEL CHARLES REEVES ooo..0.cccccccccccccccccccccccccceccceveeeueveteeesevevenecs Winston-Salem 
JOSEPH REICH BIND? yc scc 6 ie povsen ais 2esusee ela Rene hatnoaseseegembnagh last oedewlealtantenmauee Raleigh 
THOMAS JACKSON RHODES oooo......0.ccccccccccccccceeecetesetrevtttstesevevereteee Chapel Hill 
FRROBERT TAYLOR: TRICE asec ces secceapy sii tvadioutase vase eagle cee varie ata Rees Raleigh 
IWEARY OLTVEAs TRUDE iiss sss aah std edo ecia Aes Kinston 
GARY FRANKLIN ROBERSON  ............ccccccccccccccccceeseeclecenseeeeeeens eSete ouewnaeet Asheville 
TERENCE STEPHEN ROCHE 2oooo0..iooocccccccccccccccccccecceceeececececeeteceseeeuraeereentenees Charlotte 
JAMES FRANKLIN ROGERSON ............000....000:0cccceeeee one ee eee Everetts 
VANCE BENTON ROLLINS 0oo0..0occcccccccccccccceecescecseesecavevsseveveeececearesnyere: Chapel Hill 
ROBERT: DIXON (ROUSE (DD occsittoccsesiuk oa tick amisen ark vasenameen Farmville 
THEODORE SATTERWYTHE ROYSTER, JRo ooo... ccccceeccccececeeeeceeesersans Lexington 
JESSE RICHARDSON RUDISILL, JR. oo... dette t Da peietes hile gawies tapout ees Moncure 
JAN EIOWARD” A MET ics c5ten aot acear aeeee a lsaiaree Wel tress ae A es Durham 
MICHAEL ANDREW SCHLOSSER ooo.........0ccccccccccccecceceeseeeteeececeeueeeevecevnn ness Greensboro 
ROBERT BRISTOL SCHWENTKER ........... ndeasd atu ea a Paittnertcsena cee rae Enea aie ee Chapel] Hill 
JOSEPH BEXnY SETZER, JR. coos ccisssiscecvesvevvedsecsssetsestevsisivversieaversanlacweses Elizabeth City 
KENNETH AUGUSTUS SHANKLIN ooo... eteetteeettttereen Chapel Hill 
NANCY (RUSSELE< SHAW. 23 5icct cath riate tax urcune ve crac ei eae teint Durham 
RICHARD ERNEST SHEA oo......ccccccccsccccccccsersessceceseepeseuseensenseeneecstenees Winston-Salem 
WILLIAM ROBERT SHELL oo..606.0..0000ccccecccecsseceseesssueveeeusvecteneccsneascevateanes Chapel Hill 
RICHARD IRVING. SHOPS os cei eae ein nal eGR weve Durham 
THOMAS MARTIN SHUFORD, JR. oo0o.occccccccccccecceecec cette nee te eles eesenetenleseneees Durham 
LAWRENCE BRUNER SHUPING, JRe ooo. cge eee ne ete e een eee nneeneeee Raleigh 
JOHN EDWARD SKVARLA LID oo0..occccccccccecccce ccc cecece seve ettevneeereereeeees Chapel Hill 
WILLIAM FRANK SLAWTER .o....cccccccccscccecccecscecvsessveceeeeunsesseeerantenestenneen ne: Greensboro 
CHARLOTTE. MITCHELL: SMITH  icisteriiisve cri caiGauricont ig atin. Durham 
GCHAUD: VANDIVER: S METH. jceiice si caciee townie vies tuaies bs 1 vewarvninlanournuederats fisivbedivees Charlotte 
DAVID: BPRNARD SMUD sg ccs: iovianiy Raat maaueis Male inet otiennnateins Greensboro 
GARY MARTIN SMITH o55.ccshcicel ee ae a es A ene ee ae Raleigh 
JAMES DALE SMITH ..................... viae Iai airssteer ea par ei athe mace ects Chapel Hill 
JAMES LAWRENCE SMITH ...........00ccccceeceeeter teens fe eee ea eT Weaverville 
STEPHEN THEODORE. SMITH :ihiicccierindesivies iain i eelooreeas .. Raleigh 
ALBERT LEE SNEED, JR. ......... ee ee ee errr nie rere sagan ie Pinehurst 
JAMES BERNARD SPEARS, JR. .......... ccc Pein he aera Nacht a8 _ Shelby 
LAWRENCE DODGE SPEARS ..............:0005 det sainaciaaesnite scale Aienunsen naman ota .... Raleigh 
RopeRT GILROY SPRATT ITI 2.00. sid wacel ques een ethene Charlotte 
CLYDE FRANKLIN STANLEY, JR. oo... 4h salhantd festnes Month ase, Tabor City 
KENNETH GEORGE STARLING 000.000.0000 cc cece eteeeens tapeen Mies ore ee High Point 
RoBERT: HILGUS STEVENS, JR. .......... elite aawnateicelein cone te rT ae Greensboro 
ERIC GREGORY STOTT .......... teeta aia tet Abeta thay ore abe Tt shade eke ea rte Se Behe Raleigh 
ROBERT HARVEY SWENNES IL ......... ccc eeeeeeee tte e eect Winston-Salem 
JAMES WILSON SWINDELL ..............0000000 sees Te eee arr Fayetteville 
WESLEY FLEMING TALMAN, JR. oer eee e etree ent nneseees .... Hendersonville 
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JOHN ELLWOOD TANTUM ooo. ccc ceenetieitieeees .... Winston-Salem 
WILLIAM: LLOYD: TAYLOR: i320 cc0scsoutivescisirccungare ae damannnavumeusanis Chapel Hill 
DAVID KEITH TEAGUE 0o0o0..... ccc cccceccccsccececnsceseeceseeneeeanaeeetress Seneca Burlington 
STEVEN DAVID TEMPLETON 20oooo..000oooccccccccccccccceccecccccuevevesscueceeesenaneeerens Union Grove 
BRIAN HUNTER TENNEY ...oo..o.ooccccccccccccsccceceeteseeveeevnneten Salckohetee Winston-Salem 
CRESSIE HAMPTON THIGPEN, JR. o...........ccccccecceceeeees Daa ee dealt Fayetteville 
CHARLES EVERETT THOMPSON 2ooooo.....ccccccccsccccscecceseveceseeeetesessuunnnseey Winston-Salem 
FRED CALDWELL THOMPSON, JRiioio.cccccccccccccccccccccssseceeebesseeeeerssnesevseeenvay Carrboro 
HURLEY EFIRD THOMPSON, JRe oo.ccccccccccccccsessscccescersestestssssecesevsetsneesevennes Carthage 
JAMES WILLIAM THOMPSON III oo..cccccccccccccecereeeerseeteeensneas Morehead City 
EDWARD THORNHILL TIE ooo. ccccceccccccecscsevecseeteesseunvenees Bs ana Canton 
ASHLEY ORMAND THRIFT ooo........ccccccccscccsssecsssessccssnssecavsoscevsrsncseeceesesssevanane Charlotte 
CLYDE GARY TRIGG 8: scent betiniusseeosncteee imuainnseaisaearntoes ea coaatnneiouae anda ecantadeeeanend Hickory 
ELTON GLENN TUCKER oo.cccccccccccscscsecsscccccvcoccnssseuseverens OG Ais Raat, Carolina Beach 
CURTIS ANDREW TWIDDY oo..iicccccccccceeseseercssssueucereseettenees SO rey ac Durham 
LEROY WENFORD UPPERMAN, JRe ooo... ccccccccececeeeeeerttsteeereeseesnens Wilmington 
PHILIP MARSHALL VAN HOY ................0c:cccccesccecceres Be Rien Buh at aeen aye Charlotte 
ARTHUR: VANN LIL .- .s  btotianctsniotechenioian Tr eebleblnes Raateeeeenanes) Durham 
RICHARD LAWRENCE VANORE 2.0.0... cccccccccccccsessceeseeneenees Miulatiatahemener Chapel Hill 
JOHN PERCY VAN ZANDT III ooo... cccceeceeceeseneveveeseenees Winston-Salem 
JERRY FLIPPIN WADDELL ooo... cccccccccccsesesssccceteesevaneesersesecsuaeesee Winston-Salem 
ALVIN WILDER WaADFORD, JRoooicccccccclecccclscccctecccsetseedeeeseteesreentenireseesenees Apex 
LOUIS ANDREW WALKER, JR... ccclecceeeeeseteneces Rs tengelaahiee cas Morganton 
AMES QCRRY | WV ADL iii dosaciouatticnsia coon onsternecpuaciensdaserdacre aac cuuaxtnkuapetelons Durham 
ROGER BRYANT: WADE: 2 iec coat sic sasesinGse Aetna eating dora Raleigh 
JAMES M. WALLACE, JRooooo.o.ccccccecceseecceveseeeneebecrees Pidugtis heaves eaves Gastonia 
JOHN. GREGORY WALLACE ooo... cccccccccccescccscccceccceceesceveseeueeeuenaeawaanenvens Chapel Hill 
JOHN AMOS JONES WARD 0......ccccccsceceesssseeeees Da janet esol cerdacascaceohganade Chapel Hill 
JAMES KENT WASHBURN ooo.o....cccccccccccccececcecccnsvetessesenuvesteccvaeereveuawesttes Chapel Hill 
DAVID RONALD WATERS o0000oi.icccciccccccccccsecssretsseestsntesseeeebeetereveseseeeseeees Chapel Hill 
WILLIAM YOUNG WEBB ooo. ccc sestresssesserersrenes eT rere: Chapel Hill 
WALTER ALLEN WEBSTER .oo....ccccccccccccccccecccectccseceseauaeeesceessueneseaseneeeettiseueas Maxton 
MICHAEL EDMOND WEDDINGTON ............c0cccccceceee ee ae eee Durham 
DONALD LEROY WEINHOLD, JR. ooo... eerre ences Salisbury 
WILSON OSBOURNE WELDON, JR. oo.cccccccccccccccccteccsccteterteeeresenerentee Chapel Hill 
ROBERT HOLT WEST ioocccccccccccccccesccecceccuceceesenecesuneees a tabi aerate: Boone 
CECIL LINSEY WHITLEY 000... cccecccesccsntetceseeseedereeees itech edetace ces Monroe 
DAVID ROCK: WHITTON scesisiiviccicidevsvep eras sansensivesseretheiemnsietvceceneeneone Thomasville 
RABOTEAU TERRELL WILDER, JR. ooo... cccccccccccccscteeeeeeteseen trees! High Point 
JO-ANN WIELIAMS Ao decbec eerste cnnae Meee ndepiaceces tacts nes ..... Winston-Salem 
ROBERT PATE WILLIAMS 000.......cccccccccccccccccenscecbenssssseseseseeeueeeeeneneaeen ., Asheboro 
CLARA ANNE WILLIAMSON oooooo.oo.cccccccccccccescccceceescessattedereteeenseeees Winston-Salem 
JOHN TURNER WILLIAMSON 00... cere Shean Roeser nate Raleigh 
GARY WORTH WIDLIARD ooooociiccccccccccectesecseessevsssasaeaseeaaverseeseensene Yadkinville 
CARROLL TINSLEY WILLIS, JReoo..0....ccccccccccecceeeeeeee ves aC ee mee _ Durham 
HARRY EDWARD WILSON ooo... ccccccccccccccccueeeeececeseeeeteseeauneeeeesaurenessevane: Chapel Hill 
THOMAS DOUGLAS WILSON, JR. occ ccee tere rntttreerereey Winston-Salem 
ROBERT JOHN WISHART ooo... cccccccccseseseettteeeees Pe eagaiiauss eta Chapel Hill 
WILLIAM EDWARD WOOD oouoooo.ooocccccccccccccccecccceeeeseeeescceeeeeeeeeeeeeeeceneeeene: Chapel Hill 
JERRY CLAID WoOODELD 00000... ccccccccsesseveceverseeseees 2 plea bvciecdsamubedeain: Chapel Hill 
MELVIN FORBES WRIGHT, JR. oocccccccccccccccccccseesecseeeteatusevanaeaenens Elizabeth City 
REGINALD LEE YATES (0 iooocccccccccccccccccecccecsccrsncssssneceeesecuseseneseceeneseseenns Charlotte 
STEPHEN THOMAS YELVERTON oo...ccccccccccccccccceceeeceeeseteestensanaas iesesaehinenias Fremont 
LAWRENCE AVERY YOUNG o0000ccccccccccceesececsecsnsanaeees eae ee rere Chapel Hill 


LICENSED ATTORNEYS 


CYNTHIA JEAN ZELIFF ......... seek toe 3a tensa Td acacia este ecto de arta Re ant hes ratte caries Raleigh 
ELMO RUSSELL ZUMWALT [TID o0000ooccccccccccccccecc ccc tt ceteris Chapel Hill 


THE FOLLOWING NAMED APPLICANTS WERE ADMITTED BY 
COMITY WITHOUT WRITTEN EXAMINATION: 


RUTH GREENSPAN BEL oo0000..0..ccccccccc cc ccce cece ete bbe cc cteeeestteesenteneeeeeseeees Durham 
FRROBERT LARSON? DU Cie asec thse herent codes eeeetenaiauaagee bur ecasae nee Rocky Mount 
JOHN CORSON BLAIR o0000..occccccccccc cece cece ec cee cee cett en eeeees fp rsteetuieneanpesstets . Tryon 
MAURICE MACALLISTER HENKELS, JR. 2200.00.00 ccctetteeeten Chapel Hill 
LEONARD GILMORE LOGAN, JR. oo... ccc etter tenereesttereiies Manteo 
GEORGE THOMAS. GAG: 6:2: hii cee aon Southport 
JOR CHARLES: YOUN GC: ccccnacs sac sansicewennd win to lustorniiens aclleeencnn enti Charlotte 


Given over my hand and the Seal of the Board of Law Examiners, 
this the 27 day of September, 1978. 


FRED P. PARKER III, Executive Secretary 


The Board of Law Examiners of 
The State of North Carolina 
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CASES 


ARGUED AND DETERMINED IN THE 


SUPREME COURT 


NORTH CAROLINA 


AT 


RALEIGH 


SPRING TERM 1973 


LOCAL 755, INTERNATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS, AFL-CIO 
— V,—_— 
COUNTRY CLUB EAST, INCORPORATED 
— AND — 


J. D. BECK, B. T. BLAIR, B. M. WAGONER, E. W. DELAPP, 
FRED E. SMITH, W. C. ALBERT, H. J. LEONARD aAnp S&. G. 
BAILEY 


nee | eee 


COUNTRY CLUB EAST, INC. 


No. 40 
(Filed 14 March 1978) 


1. Malicious Prosecution § 3— prior criminal prosecution — necessity for 
valid process 
When a prior criminal prosecution is the subject thereof, an action 
for malicious prosecution cannot be maintained unless the prior crimi- 
nal prosecution was based on valid process. 


2. Injunctions § 16— remedies of person wrongfully restrained 

When a temporary restraining order is dissolved as having been 
improvidently issued, the following remedies are available to the party 
who has been wrongfully restrained: (1) he may recover damages 
from the party who procured the restraining order and the sureties 
on his injunction bond without proof of malice or want of probable 
cause, or (2) he may institute an action for malicious prosecution 
against the party who procured the restraining order and recover 
damages without regard to the limit of the bond upon establishing the 
elements necessary to constitute an action for malicious prosecution. 


3. Malicious Prosecution § 2; Injunctions § 16— temporary injuncticn — 
court of general jurisdiction — no jurisdiction of subject matter 


A party who procures a temporary injunction from a court of 
general jurisdiction will not be permitted to defeat an action for 
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malicious prosecution based on the procurement thereof solely on the 
ground that the court which issued the restraining order did not have 
jurisdiction of the subject matter. 


4. Malicious Prosecution § 1; Injunctions § 16— damages for wrongful 
injunction — violation of injunction not required 
A party is not required to violate a restraining order issued by a 
court of general jurisdiction in order to preserve his right to recover 
damages in the event it is determined that he was unlawfully re- 
strained. 


. Malicious Prosecution § 13; Master and Servant § 17— wrongful re- 
straint of picketing — alleged informational picketing — error in dis- 
missal of malicious prosecution action 

In a malicious prosecution action based upon defendant’s procure- 
ment of a temporary restraining order preventing a union local and 
its members from picketing defendant’s motel construction site, plain- 
tiffs’ allegations that they were engaged only in establishing “in- 
formational picket lines” and the absence from the restraining order 
of any reference by name to “informational picket lines” were insuf- 
ficient as a basis for dismissal of the action on the ground that the 
order did not purport to restrain the pickets from what they were 
doing. 


iS | 


ON certiorari to review the decision of the Court of Appeals 
reported in 14 N.C. App. 744, 189 S.E. 2d 760, which affirmed 
a judgment for defendant entered by Gambill, J., at the 31 Jan- 
uary 1972 Session of FORSYTH Superior Court, docketed and 
argued in the Supreme Court as No. 59 at the Fall Term 1972. 


The plaintiff in one of these actions is Local 755, Interna- 
tional Brotherhood of Electrical Workers, AFL-CIO, referred to 
hereafter as Local 755. J. D. Beck is the plaintiff in the other 
action. 


The complaints allege in substance that Local 755 and its 
representatives conducted an organizing campaign among em- 
ployees of Salem Electric Company, referred to hereafter as 
Electric Company; that during August 1970, the substantial 
majority of these employees retained Local 755 to conduct 
negotiations for them with Electric Company; that Beck, an 
employee of Electric Company, participated in the campaign of 
Local 755 to organize the employees of Electric Company; that 
on or about 1 September 1970, Local 755 and its members and 
representatives, including Beck, engaged in a work stoppage at 
several locations where Electric Company was working and 
established “informational picket lines” near the entrance to 
the premises of defendant, Country Club East, Inc., informing 
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the public of Electric Company’s refusal to bargain with Local 
755; and that the picketing was lawful and peaceful and was 
the only effective method available to plaintiffs to obtain recog- 
nition by Electric Company of Local 755 as the bargaining 
agent for Electric Company’s employees. 


The plaintiffs further allege, and defendant admits, that 
on 4 September 1970, defendant applied for and procured from 
the presiding judge, Forsyth County Superior Court, an order 
preventing the plaintiffs herein, and ali other persons acting in 
concert with them, jointly and severally, “from striking, picket- 
ing, inducing others to strike or to stop work, patroling, or by 
any other means, or in any other manner, interfering with or 
disrupting the normal operations of the plaintiff’s [Country 
Club East, Inc.’s] motel construction on said premises, for the 
purpose of forcing, inducing or encouraging, or in any other 
manner hindering, interfering or stopping the passage of ve- 
hicles to and from plaintiff’s premises, or encouraging em- 
ployees of plaintiff or of plaintiff’s contractor or subcontractors, 
or others working on said premises, in refusing to pass to and 
from said premises and conduct normal work for plaintiff in 
accord with the terms and provisions of the contracts between 
plaintiff and said contractor, subcontractors, or others working 
on said premises, and in any manner stopping or hindering the 
normal operation of local or interstate commerce vehicles to, 
from, or upon the premises of plaintiff or the public highways 
abutting thereon.” 


Plaintiffs further allege, and defendant admits, that de- 
fendant did not file a complaint in the prior action but “took a 
voluntary dismissal of the cause before a trial on the merits was 
had.” 


Plaintiffs further allege that the institution of the prior 
action by defendant “interfered with and restrained” Local 755 
in its efforts “to represent its constituents,” and Beck ‘“‘in his 
efforts to establish contract relations with others for his own 
benefit”; that the institution thereof constituted an intentional 
and wrongful use of legal process for an improper purpose, 
namely, to accomplish its own selfish purposes without regard 
to the rights of plaintiffs, and this conduct of defendant was 
reckless and malicious. 


Local 755 prayed that it recover compensatory damages of 
200,000 and punitive damages of $50,000. Beck prayed that he 
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recover compensatory damages of $5,000 and punitive damages 
of $5,000. 


Except as indicated above, the answers filed by defendant 
denied plaintiffs’ allegations. As a separate defense, defendant 
alleged that Local 755 “was not a party to the law suit which 
this defendant instituted to enjoin picketing and, therefore, has 
no standing whatsoever to bring this action.”’ Each answer 
alleged that ‘‘[t]he existence of probable cause for the injunc- 
tive relief obtained by this defendant was conclusively estab- 
lished by the Order signed by the Honorable Harvey A. Lupton, 
Resident Superior Court Judge of Forsyth County, on 4 Septem- 
ber 1970, which is pleaded in bar of this action.” 


The record contains a “STIPULATION,” signed by counsel 
for the respective parties, which begins: “‘‘UPON the trial of 
this action, the parties thereto stipulate. ...” These stipulations, 
in addition to matters admitted in the pleadings and set forth 
above, are summarized, except when quoted, below: 


In the prior action, the plaintiff therein (defendant herein) 
filed ‘an application for a temporary restraining order sup- 
ported by the affidavit of one Ira B. Hall....’’ An order to show 
cause was served with the summons and temporary restraining 
order. “[W]Jithin ten (10) days following the issuance of the 
temporary restraining order by the Court a hearing was had 
or a meeting was held by the parties and their counsel with 
Judge Lupton and the matter was continued on motion of the 
Court until the 14th day of September, 1970 without any 
findings on the part of the Court or a reason for the continuance 
of the order.” The parties again met with Judge Lupton on 
14 September 1970. At that time, “the construction job which 
was the subject of said temporary restraining order, had been 
completed insofar as the orders [sic] of this action were con- 
cerned.” On 14 September 1970 Judge Lupton signed an order 
entitled “VOLUNTARY DISMISSAL” dated 9 September 1970. 
“TT }The employees of various contractors who had previously 
refused to cross the existing picket lines as of the date of the 
injunction thereafter entered upon the premises after the picket 
line was removed by the Court’s order and completed their 
portion of the work and left, and that their crossing of the 
picket lines was no longer at issue on the 14th day of September 
1970.” “[A]fter the order of September 4, 1970 was issued by 
Judge Lupton and served upon the parties, picketing ceased 
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at the Country Club East, Inc., sites and was not thereafter 
resumed by the plaintiffs.” “[W]hile the picket line was in 
existence certain drivers of trucks furnishing materials to the 
construction job on Country Club East, Inc.’s property refused 
to cross said picket line of their own volition.” Country Club 
Kast, Inc., had no contract with any of the parties plaintiff 
in this action. It “did have a contract with... Salem Electric 
Company, whereby Salem Electric Company was to furnish 
certain labor [and] materials for the completion of electrical 
work on Country Club East, Inc.’s premises.” “[T]he employees 
of Salem Electric Company who were on strike at the sites of 
Country Club East, Inc. in this case were not organized in a 
Union but had signed membership authorization cards request- 
ing to be represented by Local 755, International Brotherhood 
of Electrical Workers, AFL-CIO.” 


Two judgments signed by Judge Lupton, each dated 9 
September 1970, appear in the record. (Note: According to the 
“STIPULATION” one or both was signed on 14 September 1970.) 
One of these is designated in the record as “VOLUNTARY DIS- 
MISSAL (Beck Case).” The provisions thereof are quoted below: 


“THIS CAUSE coming on to be heard before the undersigned 
Superior Court Judge, on motion of the plaintiff that it be 
permitted to take a voluntary dismissal of this cause, and it 
appearing to the Court that no Complaint or Answer has been 
filed and that the motion is appropriate and should be allowed; 


“Now, THEREFORE, IT IS ORDERED and ADJUDGED that on 
motion of plaintiff, this cause be, and it is hereby, dismissed 
under the provisions of Rule [41(a) (2)] of the North Carclina 
Rules of Civil Procedure and that the plaintiff be taxed with 
the costs. 


“AND IT Is FURTHER ORDERED and ADJUDGED that this order 
hereby revokes the Voluntary Dismissal Order heretofore en- 
tered in the cause by the undersigned judge on September 9, 
1970.” 


The other judgment is designated simply “VOLUNTARY DISs- 
MISSAL” and appears to have been entered in an action entitled 
“COUNTRY CLUB EAST, INC. v. JIMMY BECK, FREDDIE SMITH, 
LARRY LAWSON, and ANDERSON LINVILLE, and all other persons 
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acting in concert with the above-named defendants, jointly and 
severally.” The provisions thereof are quoted below: 


“THIS CAUSE coming on to be heard before the undersigned 
Superior Court Judge, on motion of the plaintiff that it be 
permitted to take a voluntary dismissal of this cause, and it 
appearing to the Court that no Answer has been filed and that 
no judgment can be recovered against the plaintiff for other 
than the costs and that the motion is appropriate and should 
be allowed; 


“And it further appearing, and the court so finds, that no 
harm has resulted to the defendants as a consequence of this 
action; 


“Now, THEREFORE, IT IS ORDERED and ADJUDGED that on 
motion of plaintiff, this cause be, and it is hereby, dismissed 
under the provisions of Rule [41 (a) (2)] of the North Carolina 
Rules of Civil Procedure and that the plaintiff be taxed with 
the costs. 


“IT IS FURTHER ORDERED and ADJUDGED that the bond given 
in this cause be, and is hereby dissolved and that the principal 
and surety on said bond are hereby released from all liability on 
said bond.” 


The judgment signed by Judge Gambill appears in the rec- 
ord under the caption, “JUDGMENT (Both Cases). It recites 
that the causes were consolidated by consent and came on “to 
be heard in chambers during a pretrial conference during which 
conference certain stipulations were made as set out herein and 
upon which stipulations and pleadings the defendant moved for 
judgment in its favor pursuant to Rule 12(c).” The judgment 
then recites, following the words, ‘“‘[a]nd it appearing to the 
Court,” factual matters admitted in the pleadings or in the 
“STIPULATION” as set forth above. In addition, the judgment 
contains the following: “And it further appearing and the 
Court finding as a fact that the terms of the temporary re- 
straining order did not prohibit the kind of picketing, i.e., 
informational picketing, which the plaintiffs allege in their 
complaints to have been intended by them.” 


The judgment concludes as follows: 


“And upon the foregoing pleadings, findings, and stipula- 
tions of fact as agreed upon by counsel for all parties to this 
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action, the Court is of the opinion that the motion of the defend- 
ant for judgment in its favor upon the pleadings and stip- 
ulations should be allowed on the grounds that plaintiffs have 
failed to state a claim upon which relief can be granted; and 
further that there is no genuine issue as to any material fact; 
that the affidavit of Ira B. Hall was sufficient to warrant the 
issuance and continuance of the temporary restraining order; 
that Judge Lupton found sufficient probable cause to issue said 
order; that when the dismissal of the action and restraining 
order was taken, upon the advice of able counsel, all of the work 
by the defendant’s subcontractors had been completed and all 
picketing had ceased, including not only the kind of picketing 
described in the temporary restraining order but informational 
picketing as well, which was the kind of picketing which plain- 
tiffs alleged to have been intended by them and yet was not 
prohibited by the temporary restraining order; that the con- 
tinued existence of the temporary restraining order had become 
moot: and that the entry of the voluntary dismissal of the 
action and temporary restraining order by Judge Lupton can- 
not be construed as unlawful or without probable cause or as 
an abuse of process under the facts and circumstances herein- 
above stipulated. 


“NOW, THEREFORE, IT IS ORDERED, ADJUDGED, AND DECREED 
that these actions be and the same are hereby dismissed at the 
cost of the plaintiffs.” 


Plaintiffs objected and excepted “[t]o the entry of the 
foregoing Judgment ... and findings of fact, conclusions of 
law... and [gave] notice of their intention to appeal to the 
North Carolina Court of Appeals.... ” 


In their appeal, plaintiffs assigned as error the action of 
the court in “granting defendant’s Motion For Judgment on The 
Pleadings And For Summary Judgment based on the findings 
of fact and conclusions of law contained in the Court’s Judg- 
ment....” 


The Court of Appeals affirmed the judgment. 


Larry L. Hubanks and W. Warren Sparrow for plaintiff 
appellants. 


Womble, Carlyle, Sandridge & Rice by Allan R. Gitter for 
defendant appellee. 
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BOBBITT, Chief Justice. 


The Court of Appeals affirmed the judgment on a ground 
entirely different from that on which Judge Gambill based his 
decision. 


Judge Gambill dismissed the actions on the ground that 
Judge Lupton’s order of 4 September 1970 did not restrain the 
defendants in the prior action from establishing “informational 
picket lines’ near the entrance to defendant’s premises, inform- 
ing the public of Electric Company’s refusal to bargain with 
them. 


The opinion for the Court of Appeals states: ‘‘The parties 
are in agreement that under the circumstances presented here 
the Superior Court did not have jurisdiction to enter the re- 
straining order because the regulation of peaceful picketing in 
connection with a labor dispute affecting interstate commerce 
is preempted by provisions of the National Labor Relations 
Act.” Upon this premise, the Court of Appeals held that Judge 
Lupton’s order of 4 September 1970 was void and that an action 
for malicious prosecution cannot be maintained in the absence 
of proof that the process in the prior action was valid. 


The records and briefs before us do nat contain a judicial 
admission that Judge Lupton (Superior Court) had no jurisdic- 
tion to enter the restraining order of 4 September 1970. Even 
so, the decision of the Court of Appeals will be considered in 
the light of the premise on which it is based. 


[1] When a prior criminal prosecution is the subject thereof, 
an action for malicious prosecution cannot be maintained unless 
the prior criminal prosecution was based on valid process. 
Moser v. Fulk, 287 N.C. 302, 74 8.E. 2d 729 (1958), and cases 
cited; Byrd, Malicious Prosecution in North Carolina, 47 
N.C. L. Rev. 285, 304 (1969). It is otherwise in actions for 
false arrest or false imprisonment. Hawkins v. Reynolds, 236 
N.C. 422, 72 S.E. 2d 874, 86 A.L.R. 2d 782 (1952), and cases 
cited. Whether an action is maintainable as an action for 
malicious prosecution or as an action for false arrest or im- 
prisonment often turns upon whether the arrest or imprisonment 
is under valid process. Caudle v. Benbow, 228 N.C. 282, 45 S.E. 
2d 3861 (1947), and cases cited. 


“Tt is the well-established general rule that there is no 
liability in tort for the damages caused by the wrongful suing 
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out of an injunction, unless the circumstances give rise to a 
cause of action for malicious prosecution. The philosophy of 
the matter is that an error in granting an injunction is an 
error of the court, for which there is no recovery in damages 
unless it is sufficiently intentional to be the basis of a suit for 
malicious prosecution.” 42 Am. Jur. 2d, Injunctions § 859 (1969). 


[2] Under our decision in Shute v. Shute, 180 N.C. 386, 104 
S.E. 764 (1920), when a temporary restraining order is dis- 
solved as having been improvidently issued the remedies avail- 
able to the party who has been wrongfully restrained are as 
follows: (1) He may recover damages from the party who 
procured the restraining order and the sureties on his injunc- 
tion bond without proof of malice or want of probable cause. 
In this connection, see G.S. 1A-1, Rule 65(e). (2) He may insti- 
tute an action for malicious prosecution against the party who 
procured the restraining order and recover damages without 
regard to the limit of the bond upon establishing the elements 
necessary to constitute an action for malicious prosecution. 


No decision of this Court has come to our attention which 
passes upon or considers whether an action for malicious 
prosecution can be maintained when a prior civil action or 
proceeding is the subject thereof and the process therein is 
invalid, 


Decisions of this Court bearing upon differences between 
actions for malicious prosecution when the prior action is a 
civil action or proceeding rather than a criminal prosecution 
have been accurately summarized as follows: 


“North Carolina, as do apparently a slight majority of 
American jurisdictions, permits an action for malicious prose- 
cution in relation to some civil proceedings. Although recovery 
in a malicious prosecution action based upon earlier civil pro- 
ceedings may include elements of damages similar to those 
recovered in an action based upon a prior criminal prosecution, 
it is clear that the proof necessary for recovery in the two 
situations is not identical. Where the tort action grows out of 
earlier criminal proceedings, the plaintiff is entitled to recover 
at least nominal damages upon proof that the defendant initiated 
the proceedings maliciously and without probable cause and 
that the proceedings terminated in his favor. ... On the other 
hand, no cause of action arises, from the malicious instigation of 
civil proceedings, standing alone, even though begun without 
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probable cause and terminated in plaintiff’s favor. Before any 
cause of action will exist in connection with malicious, unjusti- 
fied civil proceedings, they must have resulted in special dam- 
ages beyond those normally incident to a civil proceeding.” 
Byrd, op. cit., at 307-08. (Our italics.) 


In the annotation entitled, ‘““Court’s lack of jurisdiction of 
subject matter in granting injunction as a defense in action 
on injunction bond,” 82 A.L.R. 2d 1064, 1065, the author states: 
“The decisions are generally to the effect that in an action on an 
injunction bond, the fact that the court or judge granting the 
injunction did not have jurisdiction of the subject matter of 
the action or proceeding in which the injunction was issued 
cannot be invoked as a defense. This rule is usually predicated 
on the doctrine of estoppel, it being considered that the execu- 
tion of the bond constitutes an implied affirmation of the juris- 
diction of the court or judge to issue the injunction, and that 
an obligor should not be permitted later to assert the lack of 
such jurisdiction.” The quoted statement is supported by the 
following cited decisions: Adams v. Olive, 57 Ala. 249 (1876); 
Boise City v. Randall, 8 Idaho 119, 66 P. 988 (1901) ; Robertson 
v. Smith, 129 Ind. 422, 28 N.E. 857, 15 L.R.A. 273 (1891); 
Harvey v. Majors, 129 Kan. 556, 283 P. 663 (1980); Kimm v. 
Steketee, 44 Mich. 527, 7 N.W. 287 (1880); Johnson v. Howard, 
167 Miss. 475, 141 So. 578 (1982); Tatavich v. Pettine, 31 
N.M. 479, 247 P. 840 (1926); District Lodge 34, Lodge 804 
ILA.M. v. L. P. Cavett Co., 111 Ohio App. 327, 14 Ohio Ops. 2d 
292, 168 N.E. 2d 619, 82 A.L.R. 2d 1060 (1959) ; McClintock v. 
Parish, 72 Okla. 260, 180 P. 689 (1919); Littleton v. Burgess, 
16 Wyo. 58, 91 P. 882, 16 L.R.A.N.S. 49 (1907). 


For general statements substantially in accord with that 
quoted above, see 48 C.J.5., Injunctions § 298, and 42 Am. Jur. 
2d, Injunctions § 379. 


The rationale of the rule embodied in the quoted statement 
is expressed in Johnson v. Howard, supra, as follows: ‘““Where a 
complainant has secured an injunction and stayed his adver- 
sary’s proceedings, and thereby caused him to suffer damages, 
it is too late for the complainant to set up as a defense in an 
action on the injunction bond a want of jurisdiction in the court 
to grant the injunction. He is estopped to say that the court 
granted the injunction without jurisdiction. It does not lie in 
the mouth of one who has affirmed the jurisdiction of a court 
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to grant an injunction, where he has accomplished his purpose 
by the injunction, to afterwards deny such jurisdiction.” 167 
Miss. at 489, 141 So. at 575. 


The facts in District Lodge 34, Lodge 804 I.A.M. v. Cavett 
Co., supra, are more analogous to those in the present case than 
the facts in the other cited cases. The plaintiffs in the prior 
action had obtained an injunction in an Ohio court of general 
jurisdiction upon giving the required injunction bonds. The 
injunction was upheld as valid by an Ohio appellate court, 103 
Ohio App. 45, 186 N.E. 2d 276 (1956), and also by the Supreme 
Court of Ohio, 166 Ohio St. 508, 143 N.E. 2d 840 (1957). Sub- 
sequently, the Supreme Court of the United States reversed the 
Ohio judgment on the ground that the courts of Ohio had no 
jurisdiction of the subject matter, an alleged unfair labor 
practice under the National Labor Relations Act. 855 U.S. 
39, 2 L.Ed. 2d 72, 78 S.Ct. 122 (1957). 


After stating the general rule, 42 Am. Jur. 2d, Injunctions 
§ 379, adds: ‘In other cases, however, it has been said that 
where the injunction is void ab initio, there can be no recovery 
of damages.” As authority for this statement, Mark v. Hyatt, 
185 N.Y. 306, 31 N.E. 1099 (1892), and Montgomery v. Houston, 
27 Ky. (4 JJ Marsh) 488, 20 Am. Dec. 223 (1880), are cited. 


Defendant contends that plaintiffs’ actions were properly 
dismissed because Judge Lupton (the superior court) did not 
have jurisdiction of the subject matter. This contention is based 
largely on the excerpt from the opinion of the Court of Appeals 
of New York in Mark v. Hyatt, 185 N.Y. at 311, 31 N.E. at 
1100, quoted in the opinion of the North Carolina Court of 
Appeals, 14 N.C. App. at 747, 189 S.E. 2d at 762, to the effect 
that compliance with an injunction which is absolutely void is 
not required and damages resulting from voluntary compliance 
therewith are not recoverable. Full consideration of that de- 
cision seems appropriate. 


In Mark v. Hyatt, the plaintiff sued the defendants to 
recover damages allegedly caused by defendants’ procurement 
of an injunction against plaintiff in a prior civil action. This 
injunction had restrained Mark from manufacturing certain 
articles under patents held by defendants notwithstanding his 
contention that the Hyatts had licensed him to do so. Mark 
obeyed the restraining order until it was dissolved and the prior 
action dismissed. Mark’s action for damages, now under con- 
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sideration, was dismissed by the trial judge. His appeal was 
first heard in the Supreme Court, Appellate Division, which 
affirmed the judgment dismissing Mark’s action. 61 Hun. 328, 
15 N.Y. Supp. 885 (1891). The opinion states: “While it is clear 
that the injunction in the Superior Court was erroneously 
granted, it is not clear that it was granted without jurisdiction.” 
Id. at 326, 15 N.Y. Supp., at 886. Seemingly, the trial judge was 
affirmed without regard to whether the court which issued the 
injunction had jurisdiction. The opinion concludes: ‘In the 
case at bar, not only did the plaintiff fail to establish his allega- 
tions of malice, but the entire course of the defendants in 
prosecuting the superior court suit shows that they must have 
sincerely believed that the court had jurisdiction.” Jd. at 327, 
15 N.Y. Supp., at 886. 


Mark’s appeal from the Supreme Court, Appellate Division, 
to the Court of Appeals was considered in Mark v. Hyatt, 135 
N.Y. 806, 31 N.E. 1099. The opinion of the Court of Appeals 
states that the court which issued the injunction had jurisdiction 
of the parties and of the subject matter; that the judgment was 
not void for want of jurisdiction to hear and determine the 
matter; and that, although the court had power to grant an 
injunction, “the power was erroneously exercised in not ex- 
plicitly limiting its operation.” Under these circumstances, 
Finch, J., said: ““EN]o action of trespass will lie to recover the 
damages unless the prosecution is alleged and proved to have 
been malicious and without probable cause. We have held that 
doctrine quite firmly and clearly in cases of injunctions, declar- 
ing in substance that, although the restraining order ought not 
to have been granted and was set aside for that reason, yet the 
damages incurred, where the proceedings have been regular, 
cannot be recovered in the absence of an undertaking, except 
upon the basis of a malicious prosecution.” Id. at 810-11, 31 
N.E. at 1100. (Our italics.) 


The excerpt from the opinion on which defendant herein 
relies was addressed to Mark’s alternative contention that the 
restraining order was void and the mere issuance and service 
thereof constituted a trespass and afforded a basis for his 
recovery of damages. Immediately following the excerpt on 
which defendant relies, Judge Finch said: “But he [Mark] 
answers that the mere service of a copy of the judgment was 
a trespass, because the then plaintiff could not be heard to say 
that the injunction which she caused to be served was void and 
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wneffective. But on the theory now under consideration it is 
not the defendant who asserts the void character of the process, 
but the plaintiff himself, driven to it by the necessity cf provid- 
ing some sort of foundation on which to build up a claim of 
trespass, and he cannot assert it for his purpose and deny it 
when it serves hers.” Jd. (Our italics.) In contrast to the factual 
situation in Mark v. Hyatt, herein it is the defendant who 
seeks to defeat plaintiffs’ actions on the ground that the re- 
straining order which the defendant procured was issued by 
a court which had no jurisdiction. 


Judge Finch stated plainly that he did not think the 
injunction was absolutely void but that “[j]urisdiction in the 
action was full and complete.” Jd. at 312, 31 N.E. at 1100. Even 
so, the dicta in the quoted excerpts do not deviate from but 
support and confirm the general rule stated above. 


In Montgomery v. Houston, 27 Ky. (4 JJ Marsh) 488, 
20 Am. Dec. 223, it was held that there was no liability on the 
injunction bond because the injunction, having been signed by 
one who had assumed without authority to act as a judge of 
the court out of which it issued, was manifestly void and 
should have been disregarded. This rule has been held applicable 
in respect of orders issued by a justice of the peace who had 
no authority to issue such orders under any circumstances. 
Berger v. Saul, 113 Ga. 869, 39 S.E. 326 (1901); Vinson v. 
Flynn, 64 Ark. 458, 48 S.W. 146 (1897). 


[3] Although the cited decisions directly involved actions to 
recover on injunction bonds, the principle is applicable in in- 
dependent actions for malicious prosecution. We hold that a 
party who procures a temporary injunction from a court of 
general jurisdiction will not be permitted to defeat an action 
for malicious prosecution based on the procurement thereof 
solely on the ground that the court which issued the restraining 
order did not have jurisdiction of the subject matter. Hence, 
the ground assigned by the Court of Appeals for its decision 
is not approved. Even so, to recover herein plaintiffs are re- 
quired to establish all essentials in an action for malicious 
prosecution. 


[4] It may be conceded, arguendo, that the party who violates 
a temporary restraining order or injunction may not be attached 
for contempt if and when it is determined that the court issuing 
the restraining order had no jurisdiction of the subject matter. 
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Freight Carriers v. Teamsters Local, 11 N.C. App. 159, 180 
S.E. 2d 461 (1971), cert. den., 278 N.C. 701, 181 S.E. 2d 601 
(1971). However, a party is not required to violate a restrain- 
ing order issued by a court of general jurisdiction in order to 
preserve his right to recover damages in the event it is deter- 
mined that he was unlawfully restrained. 


Having reached the conclusion that the ground assigned by 
the Court of Appeals was not a sufficient alternative basis for 
affirming the judgment, we consider next the ground on which 
Judge Gambill has based his judgment. 


At the outset, we note that the record on appeal is defective. 
Although a portion of Judge Lupton’s temporary restraining 
order of 4 September 1970 is quoted in the complaints and in 
the “STIPULATION,” the record does not contain the entire order. 
Nor does it contain a copy of the application for a temporary 
restraining order and supporting affidavit “of one Ira B. Hall,” 
referred to as the basis of Judge Lupton’s order. Nor does it 
contain a copy of any injunction bond. 


Plaintiffs’ brief in the Court of Appeals contains what 
purport to be copies of (1) summons, (2) application and order 
extending time to file complaint, and (8) temporary restraining 
order in an action entitled “COUNTRY CLUB EAST, INC., Plain- 
tiff vs. JIMMY BECK, FREDDIE SMITH, LARRY LAWSON, and 
ANDERSON LINVILLE, and all other persons acting in concert 
with the above-named defendants, jointly and severally, Defend- 
ants.” (Note: It does not contain a purported copy of the 
application for the temporary restraining order.) 


Under the caption, ‘Background and Facts,” plaintiffs as- 
sert in their brief factual matters which are not in the 
“STIPULATION” and do not appear elsewhere in the record. 
For example, plaintiffs assert in their brief the following: 
“From the inception of the strike, employees of Salem Electric 
Company picketed peacefully, and on public property, just off 
the premises of the defendant. This picketing was peaceful and 
done in such a manner as not to constitute mass picketing.” In 
this connection, it is noted that Beck’s allegation “[t]hat said 
picketing was lawful, nonviolent and peaceful in every respect,” 
was denied by defendant; and the complaint of Local 755 
contains no allegation as to whether the picketing was violent 
or peaceful. 
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Appellee’s brief in the Court of Appeals asserted that “‘[a] 
multitude of facts are set out in the appellants’ Brief which 
are completely outside the record.” The record provides ample 
support for this statement. 


Under the circumstances we cannot do otherwise than 
consider the case solely on the basis of what is contained in 
the record. 


[5] The allegations in the complaints to the effect that Local 
755 and members thereof, including Beck, established “informa- 
tional picket lines’? and that the picketing was peaceful, were 
denied in defendant’s answers. The issues so raised were not 
resolved by any provision of the “STIPULATION.” The com- 
plaints do not allege, and the “STIPULATION” does not disclose, 
any particulars concerning the conduct of members of Local 
755 which caused the alleged work stoppage. The restraining 
order signed by Judge Lupton does not refer to an ‘“‘informa- 
tional picket line.’”’ Upon the present record, we hold that 
plaintiffs’ allegations that they were engaged only in establish- 
ing “informational picket lines” and the absence from Judge 
Lupton’s restraining order of any reference by name to “‘infor- 
mational picket lines,” was insufficient as a basis for dismissal 
of the action on the ground that the order did not purport to 
restrain the pickets from what they were doing. 


We note that the complaints allege that defendant ma- 
liciously instituted the prior action and procured the restraining 
order. Since the decisions of the Superior Court and of the 
Court of Appeals are based on other grounds, we do not pass 
upon whether the allegations of the complaint are deficient in 
respect of the elements of want of probable cause, special dam- 
ages or otherwise. These questions are not determined and may 
be considered de novo in the further proceedings herein. 


The record does not disclose whether Local 755 was a 
defendant in the prior action. It is not referred to by name 
in the portion of the restraining order quoted in the complaint. 
This question may arise: If Local 755 was not a defendant in 
the prior restraining order action, should its present action be 
dismissed on that ground? 


The meager record affords no basis for a consideration of 
whether the jurisdiction of the Superior Court of Forsyth 
County under the circumstances of this particular case was 
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preempted by the National Labor Relations Act and vested 
exclusively in the National Labor Relations Board. 29 U.S.C. 
§§ 151 et seq.; Aircraft Co. v. Union, 247 N.C. 620, 101 S.E. 
2d 800 (1958); Beasley v. Food Fair, 282 N.C. 530, 198 S.E. 
2d 911 (1973); Hanna Mining v. Marine Engineers, 382 U.S. 
181, 15 L.Ed. 2d 254, 86 S.Ct. 3827 (1965). See also, Cox, 
“Labor Law Preemption Revisited,” 85 Harv. L. Rev. 13837 
(1972). Nor is there a sufficient factual basis to determine 
whether either plaintiffs or defendant had committed an unfair 
labor practice. 29 U.S.C. § 158. This question may arise: Jf 
plaintiffs committed an unfair labor practice of which the 
National Labor Relations Board had exclusive jurisdiction, 
should they be permitted to assert interference with their 
commission of such unfair labor practice as the basis for special 
damages cognizable in an action for malicious prosecution? 


We note the following: The record includes interrogatories 
submitted by defendant in each of the two cases. In each case 
the interrogatories were answered by an attorney for the 
plaintiff. Judge Gambill’s judgment makes no reference to the 
interrogatories but recites that it is based on the piteadings 
and the “STIPULATION.” Apparently, the answers to the in- 
terrogatories provided the information on which certain of 
the stipulations were based. 


We note further that the record is incorrect in indicating 
that the caption in one of the cases is ‘J. D. BECK, B. T. BLAIR, 
B. M. WAGONER, E. W. DELAPP, FRED E. SMITH, W. C. ALBERT, 
H. J. LEONARD and 8S. G. BAILEY v. COUNTRY CLUB EAST, INC.” 
The record contains the pleadings and proceedings in an action 
entitled “J. D. BECK v. COUNTRY CLUB EAST, INC.” We infer 
that each of the other seven persons may have instituted a 
similar action against Country Club East, Inc. However, in 
this respect as in so many others, the record is incomplete, 
meager and inexact. 


We express no opinion as to whether plaintiffs or either 
of them may maintain an action for malicious prosecution. We 
hold solely that the dismissal of the action was premature and 
without justification either on the ground on which Judge 
Gambill based his decision or on the alternative ground on 
which the Court of Appeals affirmed Judge Gambill’s judgment. 


On this appeal, it is unnecessary to discuss plaintiffs’ alter- 
native contention that if they cannot recover in an action for 
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malicious prosecution they should be permitted to recover in an 
action for malicious abuse of process. For a discussion of the 
essentials of an action for malicious abuse of process, see 
Barnette v. Woody, 242 N.C. 424, 481, 88 S.E. 2d 223, 227-28 
(1955), and cases there cited. 


The decision of the Court of Appeals, which affirmed the 
judgment dismissing these actions, is reversed. The cause is 
remanded to the Court of Appeals with direction that it vacate 
the judgment of the superior court and remand the cause to 
the superior court for further proceedings on legal principles 
not inconsistent with those stated in this opinion. 


Reversed and remanded. 





STATE OF NORTH CAROLINA v. JERRY DOUGLAS WATKINS 


No. 3 
(Filed 14 March 1978) 


1. Criminal Law § 28; Homicide § 13— first degree murder — guilty plea 


Though there is no statute in this State specifically prohibiting 
a court from accepting a plea of guilty of a capital crime, the long- 
established practice of the judiciary not to accept such a plea has 
become the public policy of the State, and—until the legislature 
changes that policy—the Court cannot accept a plea of guilty of a 
capital crime. 


2. Homicide § 31— first degree murder — guilty plea — jury determina- 
tion of sentence — error 
The trial court in a first degree murder prosecution erred in sub- 
mitting the case to the jury upon the issue of punishment alone after 
defendant entered a plea of guilty to the charge since G.S. 14-17 un- 
der which defendant was charged allowed the jury’s discretion as to 
life imprisonment or death to be exercised only in connection with its 
verdict upon the issues of guilt or innocence of the accused; however, 
the error did not require that the sentence of life imprisonment given 
defendant be set aside. 


3. Criminal Law § 135; Homicide § 31— first degree murder — sentence of 
life imprisonment only 
Defendant’s contention in a first degree murder case that his 
plea was void because it was a plea of guilty to a capital crime was 
incorrect since, according to Furman v. Georgia, the only permissible 
punishment for murder in the first degree at the time of defendant’s 
plea was life imprisonment; however, had the homicide occurred after 
18 January 1973, the date of State v. Waddell, the contention would 
have had to be sustained. 
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APPEAL by defendant under G.S. 7A-27(a) from Braswell, 
J.,12 June 1972 Session of WAKE. 


Defendant was arrested on 26 October 1970 upon a warrant 
charging him with the murder of his wife, Margie Watkins, on 
25 October 1970. At the 16 November 1970 Session of Wake, 
in the form prescribed by G.S. 15-144 (1965), he was indicted 
for the murder. 


On the day defendant was arrested Alfonso Lloyd, Esquire, 
an attorney of the Wake County Bar, was appointed to repre- 
sent him. Thereafter a preliminary hearing was waived and 
defendant bound over to the Superior Court for trial. Upon 
Mr. Lloyd’s affidavit suggesting that defendant might be “‘men- 
tally deranged,’ the court committed defendant to the State 
Hospital at Raleigh for observation pursuant to G.S. 122-91 
(1964). 


On 10 December 1970, the director of the Forensic Unit of 
the hospital reported to the court that defendant was not insane; 
that examination, observation, and testing revealed no evidence 
of insanity or any other mental disturbance which might inter- 
fere with defendant’s ability to plead to the bill of indictment; 
that Watkins fully understood the true nature and possible 
consequence of his criminal charges and was able to assist in 
his defense; that defendant “should be returned to the court 
inasmuch [as] he is competent to stand trial.” 


During defendant’s stay at the State’s hospital, because of 
Mr. Lloyd’s illness, Sheldon Fogel, Esquire, was substituted as 
defendant’s counsel. When defendant refused to discuss the 
defense of his case with him, Mr. Fogel was permitted to with- 
draw as counsel and, upon defendant’s affidavit of indigency, 
William W. Merriman III, Esquire, was appointed to represent 
him. 


Defendant was brought to trial on 12 June 1972. He was 
formally arraigned in the manner customary in capital cases, 
entered a plea of not guilty of the crime charged in the indict- 
ment, and a jury was duly selected and impaneled to try the 
issue. 


The background of this homicide emerges from the testi- 
mony of defendant’s mother-in-law, Mrs. Watson Price, who 
testified for the State, and that of defendant himself. For con- 
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tinuity of exposition, their ‘background evidence’ is sum- 
marized in the first two paragraphs below. 


Defendant testified that he married when he was 19 and 
his wife was 16. On 25 October 1970 they had been married 
about ten years. Until he went to prison in 1969 for breaking 
and entering they had lived together. After having visited him 
regularly in prison, his wife had stopped coming in November 
1969. From then until 25 October 1970 he had neither seen her 
nor talked to her on the telephone. Mrs. Price testified that 
about a year prior to the homicide she had changed her tele- 
phone number after defendant had called to tell her he was 
going to kill his wife if “they” didn’t kill him first. Mrs. Price 
told him Margie had quit her job and left town, and she did not 
know where Margie was. 


Defendant testified that in November 1969 he escaped from 
prison and, after searching unsuccessfully for his wife for 
three days, he went to Florida. On 25 October 1970 defendant 
was back in prison and in honor grade. He had been going to 
his mother’s home every weekend for a couple of months. He 
had served his minimum sentence but had been turned down 
three times for parole. He testified he “thought his wife was 
writing the prison department to keep [him] in there,’ and he 
had asked her for a divorce thinking he “might get out” in 
that way. However, he denied that he was mad with his wife on 
25 October 1970 and that he knew Mrs. Price had had her 
telephone number changed. 


Prior to resting its case the State offered evidence, which 
tended to show: 


On 25 October 1970 defendant’s wife, Margie, was living 
with her parents, Mr. and Mrs. Watson Price. At approximately 
9:30 p.m. defendant “‘pulled the front door open” and, pistol in 
hand, walked into the living room where Mrs. Price and Margie 
were sitting. He said to Margie, “I’ve come to blow your 
goddamn brains out just like I told you I was going to do.” 
With that he shot her, turned and shot Mrs. Price, and then shot 
Margie again. After pulling Margie out of the chair, defendant 
dragged her around by her hair and ‘‘kicked her until she was 
worked all the way across the room.” At one point he pulled out a 
whole handful of her hair and threw it on the floor. When he 
had stopped kicking his wife he said to Mrs. Price, “IJ am going 
to blow your goddamn brains out because you had your tele- 
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phone number changed.” Upon hearing this Margie sat on the 
floor and begged him not to kill her mother. Defendant then 
shot Margie in the head twice. When she “fell over dead,” 
defendant turned and shot Mrs. Price again. In all, he shot his 
wife four times and Mrs. Price three times. 


When defendant arrived Mr. Price was sleeping in a bed- 
room adjoining the living room. Price ‘‘was awakened by a ter- 
rible noise in the house, shooting and hollering and screaming.” 
As he started into the living room defendant turned the gun on 
him and he slammed the door shut. Defendant “tried his dead- 
level best” to get into the bedroom, all the while threatening to 
kill Mr. Price. At one time he shot into the room. However, 
“In less than five minutes,” defendant gave up trying to get in, 
and Mr. Price dialed the telephone operator and asked her to 
send officers and ambulances. He remained in the bedroom 
with the ght off until the police arrived about ten minutes 
thereafter. 


As defendant was leaving the house, at the front door he 
put the pistol on top of his head and pulled the trigger. Mrs. 
Price saw blood come down his shirt, but he walked out the 
door, pistol in hand, just as Police Officers Peoples and Bissett 
arrived. 


Mrs. Price testified that she had seen defendant when he 
was under the influence of intoxicants, and that he had not been 
drinking on the night of 25 October 1970. 


Before permitting the officers to testify with reference 
to their encounter with defendant, Judge Braswell heard the 
following testimony in the absence of the jury to determine the 
admissibility of any statements which defendant had made to 
them. 


Officer Peoples testified, in substance, as follows: 


As he arrived at the Price home defendant came from the 
front door and walked toward the street. Before the officer 
could ask him any questions defendant handed him an empty 
semi-automatic pistol which would hold nine shots and said, 
“T’ve killed them, I shot them all. I’ve killed these people in 
there. Give me a cigarette.” Defendant had a little spot of blood 
on his forehead and said he had a bullet in his head. In conse- 
quence, he was taken to the hospital. It turned out, however, 
that his wound was not serious, “just a small crease in the cap.” 
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After being x-rayed and sutured, defendant was turned 
over to the officers. At that time he inquired if his wife was 
dead. When Peoples told him he did not know, defendant said, 
“Tt didn’t do such a good job. If I had to do it over again, I 
would do a better job and make sure they were dead.” He then 
added, “I’d like to borrow a pistol for about two minutes and 
I’d get rid of some more people, including some goddamn police- 
men and chain-gang guards.” Up to this time no officer had 
asked defendant any questions whatever. 


Ein route from the hospital to the police station defendant 
volunteered the following statement to Officer Peoples: ‘‘Wat- 
son, that fat bastard, is a lucky son of a bitch.” Prior to the 
time defendant made this statement in the car, no one had asked 
him any questions at all. During the forty-five minutes Officer 
Peoples was with defendant he detected no cdor of alcohol on 
his breath. His speech and walk were normal and the idea that 
he might have been under the influence of an intoxicant never 
occurred to Peoples. Officer Bissett’s testimony corroborated 
that of Peoples. 


Detective Nelson S. Lockey testified that at the Raleigh 
Police Department he advised defendant of his constitutional 
rights and gave him the full Miranda warning. Thereafter de- 
fendant said that he would talk with the officer and that he did 
not want an attorney at that time. At 11:40 p.m. he gave a 
statement in which he said he had drunk two pints of blended 
whiskey that day but he was not then ‘under the influence.” 
Officers Lockey and Stephenson took defendant to the Wake 
County jail. En route, at a time when no questions were being 
asked him and the case was not being discussed, defendant said 
to the officers, “It looks like I did what I intended to do.” As 
far as Officers Peoples, Lockey, and Stephenson could tell 
defendant had not been drinking. He appeared to understand 
what was going on, and his statements were at all times re- 
sponsive to the questions asked. Officer Bissett testified that 
“it did not even cross [his] mind that defendant might have 
been drinking.” 


Detective Ralph Carroll, who was with defendant for an 
hour and a half at the Wake Memorial Hospital, testified that 
during that time he never detected the odor of alcohol on 
defendant’s breath or about his person and, in his opinion, 
defendant was not under the influence; that knowing what had 
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happened he observed defendant carefully “‘with that question 
in mind” and he saw no evidence of intoxication. 


On voir dire defendant testified that prior to 25 October 
1970 he had had nothing to drink for about a year and a half; 
that on that day he had bought and consumed two pints of 
liquor, and he was drunk; that he had no recollection of going 
to the Price home or “ever having seen or talked with Officer 
Peoples or the officer in the brown coat’; that he does not 
recall Mr. Lockey telling him his wife was dead; that “Mr. 
Williams told [him] after they put [him] in a cell upstairs.” 


Upon the foregoing evidence Judge Braswell found that 
each of defendant’s four statements to the officers was un- 
solicited, completely voluntary and spontaneous; that at the 
time defendant made them he was not under the influence of 
an intoxicant. He ruled that the statements were competent 
evidence. Officers Peoples, Lockey, and Carroll then gave sub- 
stantially the same testimony before the jury as they had given 
upon the voir dire. An additional witness, Dr. Kaasa, an expert 
pathologist, testified that his autopsy of the body of defendant’s 
wife revealed four bullet wounds, two in the head, and that her 
death was the result of extensive injury to the brain. 


At the conclusion of the State’s evidence, in the absence 
of the jury, defendant’s counsel informed the court that defend- 
ant had authorized and directed him to enter a plea of “guilty 
of first degree murder.” 


After considering the matter Judge Braswell ruled (1) 
that a defendant has a constitutional right to plead guilty of 
murder in the first degree or any other offense with which he 
might be charged; (2) that under G.S. 14-17 (1969) the ques- 
tion whether defendant’s punishment should be death or life 
imprisonment was for the jury; and (8) that the jury which 
had been impaneled to try the case should determine that issue. 


After making his ruling Judge Braswell informed defend- 
ant that the punishment for murder in the first degree was in 
the discretion of the jury and that it was either death or life 
imprisonment, and that his plea, if accepted by the court, 
eliminated any question of his innocence and established his 
guilt of murder in the first degree. He then told defendant that 
he was going to ask him a series of questions to determine 
whether his plea was understandingly and voluntarily made, 
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to be certain defendant “understood what was happening to 
him” and that none of his constitutional rights had been vio- 
lated. Defendant was instructed that if any of his rights had 
been violated he was expected to say so then or forever hold 
his peace. After being duly sworn, in response to questions 
from the court, defendant testified as follows: 


He was not then under the influence of any alcohol, drugs, 
narcotics, medicines, or other pills. He understood that he 
was charged with the felony of murder in the first degree. This 
charge had been explained to him and he was ready for trial. 
He understood that he had the right to plead not guilty and to 
be tried by a jury. He pled guilty to this charge of murder in 
the first degree, and he was in fact guilty of it. He understood 
that upon his plea of guilty he could either be imprisoned for 
life or sentenced to death. He had had time to subpoena the 
witnesses he wanted and to talk and confer with his lawyer, 
Mr. William Merriman III, about this case. He had conferred 
with him and was satisfied with his services. Neither the solici- 
tor, Mr. Merriman, nor any policeman, law officer, or anyone 
else had made any promise or threat to influence him to plead 
guilty in this case. No one had violated any of his constitutional 
rights. He had freely, understandingly, and voluntarily author- 
ized and instructed his lawyer, Mr. Merriman, to enter in his 
behalf a plea of guilty to murder in the first degree. He had no 
questions to ask the judge about anything and no statement he 
desired to make. There was no one else he would like to talk 
to or confer with before he entered this plea of guilty to 
murder in the first degree. It was his own free and personal 
decision to enter a plea of guilty to murder in the first degree. 
He fully realized and understood that, upon the acceptance of 
this plea, the Jury would return to hear any evidence which he 
and the State might offer concerning punishment; that there- 
after the jury would be instructed to consider the evidence and 
decide by their verdict whether his punishment would be death 
or life imprisonment. He understood all that and was willing for 
this to happen. 


(The foregoing interrogation was transcribed in question 
and answer form. After being sworn defendant verified and 
signed the transcript on 18 June 1972.) 


Upon the completion of Judge Braswell’s examination of 
defendant, his attorney, Mr. Merriman, told the court in defend- 
ant’s presence that he and defendant had discussed the plea at 
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length that morning and defendant “has decided that it is in 
his best interest to enter a plea.’ 


For the record, the solicitor stated that at the time defend- 
ant was in court for the appointment of counsel defendant told 
him “that he would like to be able to enter a plea of guilty to 
the crime’; that later defendant’s attorney had approached him, 
but he “had thought that the law, though it did not prohibit 
[such a plea] as far as we know, might not be interpreted to 
permit it.” The solicitor further informed the court defendant’s 
counsel had requested him to agree that no arguments would 
be made to the jury if defendant entered a plea; that he had re- 
fused this request and, at the same time, told counsel he would 
argue for the death penalty. Mr. Merriman verified the solici- 
tor’s statement and said he had fully informed defendant of the 
solicitor’s position. 


The jury was then recalled and informed of defendant’s 
plea. The judge then instructed them (1) that defendant’s plea 
of guilty of murder in the first degree eliminated all] issues 
except the question whether his punishment would be death 
or life imprisonment, a matter which the law left to their 
“complete and unbridled discretion’; (2) that the trial would 
“go forward with evidence concerning punishment.” 


The State, having completed its evidence, defendant offered 
evidence tending to show: 


About 4:00 p.m. on 25 October 1970 he arrived at the home 
of his cousin, Larry Watkins, who lived near Morrisville. At 
that time defendant was drunk. After staying with his cousin 
only five minutes defendant left saying he was going to Durham 
to get another pint of Hiquor. 


In addition to his testimony hereinbefore referred to, de- 
fendant testified, in substance, as follows: On 25 October 1970 
he left his mother’s house about 11:00 a.m. and went to a boot- 
leg house. There he purchased a pint of liquor for $4.00 and 
bought ‘‘a nice pistol” for $10.00 from a fellow there who wanted 
money to buy liquor. At that time he had no idea of shooting 
his wife or anybody else and he had not planned to go to the 
Price home. Between 12:80 p.m. and the time he went to Morris- 
ville he drank the pint. From Morrisville he went to Durham, 
where he bought another pint and drank that. The last thing 
he remembered on that day was “being out close to the airport 
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and sitting there drinking.’’ He did not remember going to the 
Price home, shooting the pistol, or going to the hospital. The 
first thing he remembered after drinking the second pint was 
being in jail. He had been mad with his wife a year earlier, but 
on 25 October 1970 he was not mad with her. 


At the conclusion of the evidence Judge Braswell, in a 
charge to which no exception is taken, instructed the jury as 
required by G.S. 14-17 on the question of punishment for murder 
in the first degree. The jury, after deliberating seventeen min- 
utes returned their verdict. In response to the clerk’s inquiry, 
“How say you: Shall the defendant be punished with death or 
do you recommend life imprisonment?’ the answer was, “The 
jury recommends life in prison.” 


The court inquired whether defendant desired that the jury 
be polled and counsel answered, “No.” 


Upon the jury’s verdict, on 18 June 1972, Judge Braswell 
entered judgment that defendant be imprisoned for the term 
of his natural life in the State’s prison. Defendant gave no 
notice of appeal. However, on 20 June 1972 the clerk of the 
Superior Court of Wake County received from defendant in 
Central Prison a notice of appeal and a petition that he be 
allowed (1) “to proceed on appeal in forma pauperis as an indi- 
gent”; and (2) “to represent himself in this appeal perfection.” 


On 27 June 1972 Judge Braswell signed an order author- 
izing defendant to appeal as an indigent and directed defend- 
ant’s trial attorney to “be available for such consultation and 
assistance in the legal technicalities of appeal [about] which 
the defendant appellant may want professional advice.” 


Attorney General Morgan and Assistant Attorney General 
Giles for the State. 


Jerry Douglas Watkins, defendant pro se. 


SHARP, Justice. 


Defendant’s case on appeal and brief are signed “Jerry 
Douglas Watkins, Defendant in propria persona.” His appeal, 
taken after a plea of guilty, presents for review only the ques- 
tion whether error appears on the face of the record. State v. 
Caldwell, 269 N.C. 521, 153 S.E. 2d 34 (1967) ; State v. Newell, 
268 N.C. 800, 150 S.E. 2d 405 (1966). 
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Defendant’s assignments which require discussion are that 
the trial court erred in accepting his plea of guilty to murder in 
the first degree, in accepting the verdict of the jury, and in 
imposing a life sentence upon him. He asserts (1) that under 
the law of this State a jury must determine whether murder is 
in the first or second degree, and a defendant will not be per- 
mitted to plead guilty to murder in the first degree; (2) that 
Judge Braswell’s acceptance of his plea was a nullity “totally 
without precedent” and a violation of defendant’s rights under 
N. C. Const. art. I, § 19 and the Fourteenth Amendment to the 
United States Constitution; and (8) that neither defendant’s 
plea nor the jury’s verdict will support a sentence. 


At the outset, we note that defendant’s plea was entered 
on 13 June 1972, sixteen days before the U. 8S. Supreme Court, 
on 29 June 1972, decided Furman v. Georgia, 408 U.S. 238, 
338 L.Ed. 2d 346, 92 8.Ct. 2726. Furman invalidated any death 
sentence imposed under a statute which leaves to the discretion 
of either judge or Jury whether a sentence shall be death or 
life imprisonment. Thus a death sentence imposed under G.S. 
14-17 as then constituted cannot be carried out. See State v. 
Waddell, 282 N.C. 481, 194 8.E. 2d 19 (1973). Prior to Furman, 
the status of the death penalty under G.S. 14-17 was uncertain. 
However, defendant knew that G.S. 14-17 made either death or 
life imprisonment the penalty for first-degree murder, and he 
believed that if his plea was accepted his punishment would be 
one or the other. 


The Attorney General concedes that on 13 June 1972 no 
statute or case law in this State specifically authorized the 
court to accept a plea of guilty to first-degree murder. He sub- 
mits, however, that defendant has suffered no prejudice because 
(1) the State’s evidence points unerringly to defendant’s guilt 
of first-degree murder; (2) defendant does not challenge the 
fact that his plea was freely, understandingly, and voluntarily 
made; and (8) the jury’s verdict imposed the minimum pun- 
ishment of life imprisonment. 


[1] Undoubtedly, at common law, a defendant of competent 
understanding, duly enlightened, had the right to plead cuilty 
to a capital crime instead of denying the charge. See Green v. 
Commonwealth, 94 Mass. (12 Allen) 155 (1866); 31 N.C. 
L. Rev. 405 (1958). According to Blackstone, upon ‘“‘the prison- 
er’s confession of the indictment ... the court hath nothing to 
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do but award judgment: but it is usually very backward in 
receiving and recording such confession, out of tenderness to 
life of the subject; and will generally advise the prisoner to 
retract it, and plead to the indictment.” 4 Blackstone, Commen- 
taries *324. In noting the reluctance of courts to accept a plea 
of guilty of a crime for which the penalty is death, Bishop said, 
“Thus, where one tendered [this plea] in a capital case, the 
judges would not accept it till they had explained to him its 
serious nature, sent him back to his cell for reflection, brought 
him again into court, had the indictment read to him a second 
time, and examined witnesses as to his sanity, and whether or 
not promises of clemency had been made to him..., [a]nd in 
some of the states there are varying statutory and other devices 
to protect defendants from improvident pleas of guilty.” 2 
Bishop, New Criminal Procedure § 795 (2d ed. 1913). See also 
1 Greenleaf, Law of Evidence, § 216 (16th ed. 1899). 


In this country today it is generally held that every accused 
has the right to plead guilty and one may do so even In a capital 
case unless prohibited by statute. Annot., 6 A.L.R. 694 (1920) ; 
21 Am. Jur. 2d Criminal Law § 484 (1965) ; 22 C.J.S. Criminal 
Law § 422(1), (4) (1961). See also Fed. R. Crim. P. 11, 18 
U.S.C.A.; Donnelly v. United States, 185 F. 2d 559 (10th Cir. 
1950); Territory v. Miller, 4 Dak. 173 (1886). However, ‘‘one 
accused of a capital offense has no constitutional right to plead 
guilty.” 22 C.J.S. Criminal Law § 422(1) (1961). Accord, 21 Am. 
Jur, 2d Criminal Law § 484 (1965). See also People v. Ballentine, 
39 Cal. 2d 1938, 246 P. 2d 35 (1952); Annot., 6 A.L.R. 694, 695 
(1920) ; Hallinger v. Davis, 146 U.S. 314, 36 L.Ed. 986, 18 S.Ct. 
105 (1892); 31 N.C. L. Rev. 405-06 (1953). 


It is settled law in this State that a plea of guilty, freely, 
understandingly, and voluntarily entered, is equivalent to a con- 
viction of the offense charged. State v. Shelly, 280 N.C. 300, 
185 §.E. 2d 702 (1972); State v. Wynn, 278 N.C. 518, 180 S.E. 
2d 185 (1970); State v. Miller, 271 N.C. 611, 157 S.E. 2d 211 
(1967) ; State v. Perry, 265 N.C. 517, 144 S.E. 2d 591 (1965). 


In State v. Branner, 149 N.C. 559, 63 S.E. 169 (1908), a 
case involving a prosecution for disturbing religious worship, 
in discussing the nature and effect of a plea of guilty, Justice 
Walker said: When a defendant “directly, and in the face of the 
court, admits the truth of the accusation” in the indictment, 
“ftlhis is called a plea of guilty and is equivalent to a convic- 
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tion. The court then has nothing to do but award judgment as 
upon a verdict of guilty, but, of course, may hear evidence for 
the purpose of enabling it to determine the measure of punish- 
ment....” Jd. at 561, 63 S.E. at 170 (citations omitted). How- 
ever, Justice Walker also said that “a judge cannot compel a de- 
fendant against his will to plead not guilty and submit to a trial, 
for undoubtedly a prisoner of competent understanding, duly 
enlightened, has the right to plead guilty instead of denying the 
charge, yet, in proportion to the gravity of the offense, the court 
should exercise caution in receiving this plea and should see that 
he is properly advised as to the nature of his act and its con- 
sequences. This is a matter which is left to the good judgment 
and discretion of the court, which should be exercised so as to 
protect a defendant from an improvident plea and to prevent in- 
justice.” Jd. at 568, 63 S.E. at 171. 


Although North Carolina has had no statute specifically 
prohibiting a court from accepting a plea of guilty in a capital 
case, to our knowledge no judge had ever accepted a plea of 
guilty of a crime for which the punishment could be (or was 
thought to be) death prior to Judge Braswell’s acceptance of de- 
fendant’s plea in this case. It has been the universal practice 
of the trial judges to require the entry of a plea of not guilty, 
and to have a jury determine the guilt or innocence of the ac- 
cused. Indeed, it has been generally understood by both bench 
and bar that the law required this procedure. However, the au- 
thority cited for 1t in our decisions hardly seems to sustain the 
proposition. 


When Sections One and Two of Chapter 85, N. C. Sess. Laws 
(1893) (now G.S. 14-17) divided murder into two degrees, Sec- 
tion Three (now G.S. 15-172 (1965) ) provided that the division 
required no alteration in the existing statutory form of indict- 
ment for murder, “but the jury before whom the offender is 
tried shall determine in their verdict whether the crime is mur- 
der in the first or second degree.”’ 


In State v. Blue, 219 N.C. 612, 14 §.E. 2d 685 (1941), the 
defendant who was convicted of murder upon his plea of not 
guilty, was awarded a new trial for errors in the charge. Justice 
(later Chief Justice) Winborne, said: “[I]n this State a defend- 
ant will not be permitted to plead guilty to murder in the first 
degree. It is provided in [G.S. 15-172] that the jury before whom 
the offender is tried shall determine in their verdict whether the 
crime is murder in the first or second degree.” Jd. at 616, 14 
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S.E. 2d at 637. The statute and the two cases cited in Blue im- 
mediately following the statement that a defendant will not be 
permitted to plead guilty to murder in the first degree do not 
support the proposition. 


State v. Simmons, 236 N.C. 340, 72 8.E. 2d 748 (1952), 
was also a case in which the defendant, convicted of murder 
after having pled not guilty, was awarded a new trial for errors 
in the charge. By way of dictum Justice Winborne again said, 
“In this connection, this Court has held that in this State a de- 
fendant will not be permitted to plead guilty to murder in the 
first degree. S. v. Blue, 219 N.C. 612, 14 S.E. 2d 685, and cases 
there cited.” Id. at 841, 72 S.E. 2d at 744. For a statement of 
similar import in a factualiy similar case see State v. Murphy, 
157 N.C. 614, 72 S.E. 1075 (1911). 


The statutory form of an indictment for murder, prescribed 
by Chapter 58, N. C. Sess. Laws (1887) (now G.S. 15-144), 
antedated the division of murder into two degrees (G.S. 14-17). 
Although the form contained, inter alia, an averment that the 
accused killed his alleged victim “feloniously, wilfully and of 
his malice aforethought,” it did not include specific averments 
of premeditation and deliberation, essential ingredients of mur- 
der in the first degree. This omission, however, became imma- 
terial when legislative fiat made the existing form a sufficient 
indictment for murder in either the first or second degree. G.S. 
15-172; State v. Talbert, 282 N.C. 718, 194 S.E. 2d 822 (1978) ; 
State v. Duncan, 282 N.C. 412, 193 S.E. 2d 65 (19738); State v. 
Matthews, 142 N.C. 621, 55 S.E. 342 (1906). Clearly, therefore, 
the purpose of the requirement that the jury determine whether 
one charged under the statutory form is guilty of murder in the 
first or second degree, was merely to eliminate that uncertainty 
when the defendant’s plea was not guilty. 


It has never been doubted that a defendant indicted for 
murder in the form prescribed by G.S. 15-144, could plead guilty 
of murder in the second degree or manslaughter. Thus, it ap- 
pears that the statutory requirement that the jury determine 
the degree of murder of which a defendant is guilty is only in- 
cidentally related to the death penalty. See Green v. Common- 
wealth, supra. 


It was suggested in State v. Peele, 274 N.C. 106, 111, 161 
S.E. 2d 568, 572, cert. denied, 393 U.S. 1042 (1968), that the 
statutory authority for the rule stated in Murphy, Blue, and 
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Simmons, repeated in Peele, that our practice does not permit a 
defendant to plead guilty to a capital felony, was to be found 
in the word convicted as used in the first sentence of G.S. 15-189 
(1965). This sentence says, “Upon the sentence of death being 
pronounced against any person in the State of North Carolina 
convicted of a crime punishable by death, it shall be the duty of 
the judge pronouncing such sentence to make the same in writ- 
Ie. 


In Peele, we ignored the rule that when a defendant un- 
equivocally and unconditionally pleads guilty to a specific crime 
he has supplied any want of evidence and furnished the neces- 
sary proof. ‘‘He has convicted himself.” State v. Branner, supra 
at 562, 63 S.E. at 170; State v. Perry, supra. Since an accused 
may be convicted by his plea as well as by a verdict, we see no 
reason to read into G.S. 15-189 a legislative attempt to distin- 
guish between conviction by plea and by verdict. 


Notwithstanding the lack of statutory authority to sustain 
the rule promulgated by the Court, that an accused will not be 
permitted to plead guilty to a crime for which the penalty is 
death, the legislature has not seen fit to change it. It has long 
since become the public policy of this State. Indeed, one accused 
of a capital crime may not even waive the finding of a bill of 
indictment against himself. G.S. 15-140.1 (1965). The idea that 
a person should be allowed to decree his own death has been 
unacceptable, not only to the judiciary, but to the citizens at 
large. This State has inflicted the supreme penalty only when 
a jury of twelve has been convinced beyond a reasonable doubt 
of the guilt of the accused after a trial conducted with all the 
safeguards appropriate to such a proceeding. 


In 1958, by G.S. 15-162.1 (repealed 1971), the General As- 
sembly authorized a defendant charged with a capital crime, 
after arraignment, to tender a plea of guilty signed by himself 
and his counsel. However, if the plea was accepted by the State 
and the court, the statute provided that the defendant’s pun- 
ishment “shall be imprisonment for life in the State’s prison.” 
Thus, in the only instance in which the legislature ever author- 
ized a plea of guilty to a crime for which the punishment could 
be death, it did so to enable the accused to avoid that ultimate 
punishment. With reference to this statute, in State v. Peele, 
supra at 111, 161 S.E. 2d at 572, this Court said: 


“Except as provided in G.S. 15-162.1, the North Carolina 
practice will not permit a defendant to plead guilty to a capital 
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felony. * * * G.S. 15-162.1 is primarily for the benefit of a de- 
fendant. Its provisions may be invoked only on his written ap- 
plication. It provides that the State and the defendant, under 
rigid court supervision, may, without ordeal of a trial, agree on 
a result which will vindicate the law and save the defendant’s 
life.”’ 


In a concurring and dissenting opinion in State v. Spence, 
274 N.C. 586, 5538, 164 S.E. 2d 598, 608, vacated, 392 U.S. 649, 
20 L.Ed. 2d 1850, 88 S.Ct. 2290 (1968), Chief Justice Bobbitt 
noted that “[p]rior to the adoption of G.S. 15-162.1, the Court 
would not under any circumstances accept a plea of guilty of 
murder in the first degree.”’ 


The Supreme Court of the United States, however, caused 
the repeal of G.S. 15-162.1 by its decision in U. S. v. Jackson, 
390 U.S. 570, 20 L.Ed. 2d 188, 88 S.Ct. 1209 (1968). See N. C. 
Sess. Laws, Ch. 117 (1969); N. C. Sess. Laws, Ch. 562 (1971) ; 
N. C. Sess. Laws, Ch. 1225 (1971); State v. Miller, 276 N.C. 
681, 174 S.E. 2d 481 (1970), vacated, 408 U.S. 987, 38 L.Ed. 
2d 755, 92 S.Ct. 2868 (1972); State v. Atkinson, 275 N.C. 288, 
167 S.E. 2d 241 (1969) (dissenting opinion), vrev’d on other 
grounds, 408 U.S. 948, 29 L.Ed. 2d 859, 91 S.Ct. 2283 (1971). 


[2] It is quite clear that the legislature never contemplated a 
jury verdict upon the issue of punishment alone. G.S. 14-17 made 
death the penalty for murder in the first degree, znless “at the 
time of rendering [the] verdict in open court” the jury recom- 
mended that the punishment be imprisonment for life. Thus, the 
jury’s discretion as to the sentence could be exercised only in 
connection with its verdict upon the issues of the guilt or inno- 
eence of the accused. 


It follows, therefore, that Judge Braswell was in error in 
submitting the question of punishment to the jury. It does not 
follow, however, that defendant’s plea and sentence must be set 
aside. 


[3] A capital crime is one which is or may be punishable by 
death. State v. Mems, 281 N.C. 658, 674, 190 S.E. 2d 164, 175 
(1972) (concurring opinion); 12 C.J.S. 1129 (1938). The basis 
of the rule that a defendant cannot plead guilty to a capital 
crime is the fixed belief that a person should not sign his own 
death warrant and hang himself. There is no rule which pre- 
cludes a plea of guilty to a crime for which the maximum pun- 
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ishment is life imprisonment. On 13 June 1972, the date defend- 
ant pled guilty of a murder committed on 25 October 1970, mur- 
der was not a capital crime; the only permissible punishment 
for murder in the first degree was life imprisonment. State v. 
Waddell, 282 N.C. 481, 194 S.E. 2d 19 (1973). Had defendant’s 
plea been not guilty, had the jury’s verdict been guilty of mur- 
der in the first degree without a recommendation that his pun- 
ishment be imprisonment for life, and had Judge Braswell 
sentenced defendant to death, the decision in Furman would 
have required us to vacate the death sentence and to order the 
superior court to impose a life sentence just as we did in Wad- 
dell, and also in State v. Hill, 279 N.C. 371, 183 S.E. 2d 97 
(1971) and other cases in which the United States Supreme 
Court vacated the death sentence under the authority of United 
States v. Jackson. 


It is true that at the time defendant entered his plea of 
guilty he did so in the belief (shared by court and counsel) that 
the jury would have to fix his punishment and that it would be 
death, unless the jury recommended it be life imprisonment. It 
may also be true that defendant was moved to enter the plea by 
the hope that his confession of guilt would cause the jury to 
recommend life imprisonment. If so, the strategy accomplished 
his purpose. However, it was strategy based solely upon his own 
notions of psychology, for G.S. 15-162.1 had been repealed. The 
law offered him no inducement to plead guilty. 


In this case the State’s evidence made out a vicious case of 
murder in the first degree. Defendant’s only defense, amnesia 
brought on by the voluntary consumption of alcoho:, was not 
one likely to be readily accepted by the jury in view of the 
State’s evidence tending to show his prior threats to kill his 
wife and his volunteered post-arrest statements that he had 
done what he intended to do. Considering all the circumstances, 
it is not surprising that defendant was willing to enter a plea 
of guilty of murder in the first degree, and it is clear that the 
State would have accepted no lesser plea. We can perceive no 
possible prejudice to defendant from his plea. The jury’s verdict 
gave him the life sentence he had asked for, the minimum pun- 
ishment for murder in the first degree under the law as it was 
then thought to be. 


Defendant makes no contention that his plea was coerced 
by the fear of death or that it was not voluntarily and under- 


N.C. ] SPRING TERM 1973 33 











nin i cs 


State v. Gaines 


standingly made. Indeed, the record shows it to have been his 
considered choice, freely made after consultation with compe- 
tent counsel. Defendant’s contention is that his plea was void 
because it was a plea of guilty to a capital crime. As heretofore 
pointed out, this contention is not correct. We note, however, 
that had the homicide occurred after 18 January 1978, the con- 
tention would have had to be sustained. See State v. Waddell, 
supra. 


The judgment of the Superior Court is 


Affirmed. 





STATE OF NORTH CAROLINA v. GARY LEE GAINES 


No. 15 
(Filed 14 March 19738) 


1. Criminal Law § 66— pretrial lineup — voice characteristics of defend- 
ant — lawfulness of lineup 


A pretrial lineup for purposes of identification in a rape and 
burglary case was lawful and in nowise violated defendant’s constitu- 
tional rights where the lineup participants were six slender young 
black men approximately six feet tall and within a reasonable age 
range, though defendant was the only subject in the lineup with voice 
characteristics peculiar to him alone. 


2. Criminal Law § 35— offense committed by another — exclusion of evi- 
dence proper 
In a prosecution for rape and burglary the trial court did not 
err in excluding testimony tending to show that officers had eliminated 
one other than defendant as a suspect on erroneous information that the 
third person was working at the time of the alleged attack where the 
actual reason for exoneration of the third person was wholly imma- 
terial. 


3. Criminal Law §§ 33, 35— evidence of shotgun in possession of third 
person — exclusion proper 


In a rape and burglary prosecution testimony by a witness that 
she saw a third person with a double-barreled shotgun walking up 
and down the road threatening to shoot a girl three or four days before 
the prosecutrix in this case was attacked was totally lacking in proba- 
tive value and was properly excluded. 


4. Criminal Law §§ 77, 113— admission of defendant to inmate — instruc- 
tien proper 


The trial judge in a rape case did not err in charging on state- 
ments made by defendant while in jail to another inmate that he had 


34 


10. 


IN THE SUPREME COURT [283 


State v. Gaines 


raped a woman in Trinity at gunpoint where the charge left entirely 
to the jury the truthfulness of the statement and the weight to be 
given it. 


. Criminal Law § 117-—- charge on defendant’s credibility —no error 


The trial court’s instruction that, if the jury found defendant 
was telling the truth, it was to give his testimony the same weight 
and effect that it would give the testimony of any disinterested wit- 
nesS was proper. 


. Criminal Law §§ 113, 163— statement of evidence and contentions — 


objections to instructions — waiver 


The evidence offered by defendant as well as by the State, to- 
gether with the contentions, was recapitulated by the trial court with 
reasonable accuracy, and any objections by defendant to the charge 
not made before retirement of the jury were deemed waived. 


. Criminal Law § 98; Trial § 5— sequestration of witnesses — discretion- 


ary with trial court 

Defendant did not show an abuse of discretion by the trial judge 
in refusing to sequester the witnesses in a rape and burglary case; 
therefore, denial of the motion to sequester is not reviewed on appeal. 


. Criminal Law § 127; Grand Jury § 3— exclusion of persons 18-21 years 


old from grand jury — remedy 


If defendant wished to object to the composition of the grand 
jury, his remedy was by timely motion to quash the bill of indictment, 
not by motion in arrest of judgment. 


Constitutional Law § 31— pretrial discovery — right of defendant to 
all of State’s evidence 


The trial court did not err in denying defendant’s pretrial motion 
for discovery of “any and all evidence in the possession of or known 
to the State of North Carolina favorable to or tending to favor the 
defendant” since the solicitor had no evidence favorable to defendant 
and since there is no constitutional requirement that the prosecution 
make a complete and detailed accounting to the defense of all police in- 
vestigatory work on a case. 


Criminal Law § 130— question asked witness by juror —no grounds for 
mistrial 


Where defendant’s motion for mistrial was based on the single 
question “Are you still here?” put to a witness by a juror, there was 
no showing of prejudice to defendant and the motion was properly 
denied. 


DEFENDANT appeals from judgments of McConnell, J., 28 


August 1972 Regular Criminal Session, RANDOLPH Superior 
Court. 


N.C.] SPRING TERM 19738 35 


i 


State v. Gaines 








Defendant was charged in separate bills of indictment, 
proper in form, with first degree burglary and rape. The cases, 
by consent, were consolidated for trial. 


Linda Jones, the prosecuting witness, testified that on 15 
March 1972 she lived in Trinity, Randolph County, North Caro- 
lina, with her two children, ages three and five. Her husband 
is deceased. At approximately 11 p.m. on that date, she noticed 
an individual, with a double-barreled shotgun, standing at the 
doorway between the children’s bedroom and the den. He told 
her to get undressed and repeated the command when she hesi- 
tated, saying, “I will give you five seconds.” She requested the 
intruder to let the children go out and he did so, closing the door 
when they left. He then told her to hurry and, after she un- 
dressed, he placed the shotgun on one of the twin beds located 
in the room and raped Mrs. Jones on the other bed. He then 
removed ninety dollars from her purse and left the house the 
same way he had entered it. Mrs. Jones was medically examined 
the following morning, and a vaginal smear showed the presence 
of live sperm. 


Mrs. Jones testified that her assailant, a Negro, was in her 
home about thirty minutes; that he was tall and thin, wearing 
a blue stocking over his head and face, a black jacket, and pants 
with either small checks or plaids; that he spoke in a low voice 
and she had difficulty in understanding what he said because 
he had “some kind of impediment”; that he made the following 
statements in her presence: “Take them off.” “Get undressed.” 
“Hurry up.” “You have another bedroom?” “Who were those 
people here tonight?” “Where do you keep your money?” “Which 
bank?” “T thought you said you didn’t have any money.” “Are 
you going to call the sheriff?” 


Shortly after the intruder left, officers were notified and 
went to her home. She described her assailant and told the offi- 
cers she was not sure she could recognize him. The officers found 
the front screen door cut near the door handle, a one-inch pry 
mark on the door near the lock mechanism, and evidence that the 
door had been forced open. 


On 24 May 1972 defendant was placed in a lineup with five 
other subjects. Counsel had been appointed to represent defend- 
ant and was present when the lineup was conducted. Each 
person in the lineup, upon request, repeated the following state- 
ments in the presence and hearing of the prosecuting witness: 
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(1) “Where do you keep your money?” (2) “Which bank?” 
(8) “I thought you said you didn’t have any money.” (4) “Are 
you expecting anybody?” Thereafter Mrs. Jones identified Num- 
ber Four, the defendant, as the person who burglarized her home 
and raped her on the night of March 15. She explained her 
identification in these words: ‘‘After they repeated the ques- 
tions, when he talked, I knew it, because I just couldn’t forget 
that voice. There was no mistaking about it. The build and voice 
was all I used in making my identification. The tone of his 
voice and the way he spoke led me to identify his voice. He didn’t 
speak very loud and it was just hard to understand. It was just 
his voice. It was exactly the same voice, and I am positive.” 


Following a voir dire examination, defendant’s motion to 
suppress the in-court identification testimony of Mrs. Jones was 
denied and the evidence admitted. 


Patricia Hill was in the juvenile section of the Randolph 
County Jail while defendant was in jail awaiting trial. She was 
being held for return to Samarkand Manor. She and defendant 
were in separate cells, within hearing distance, but could not 
see each other. She testified that defendant told her “that when 
they came and got me and took me back to Samarkand, that he 
was going to come down there and get me. He said he was going 
to rape me... . He said that he raped somebody. . . . I asked 
him how he done it, if they weren’t willing. He said he just used 
a gun.” 


Sam Bagwell, deputy sheriff and assistant jailer, testified 
that he overheard the conversation between the defendant and 
Patricia Hill; that he was standing approximately eight feet 
from defendant’s cell and that the only prisoners in the section 
of the jail set aside solely for juvenile personnel were Patricia 
Hill and the defendant; that he had just taken an elderly man 
up to an adjacent cell block and locked him up; that he heard 
defendant tell Patricia Hill that when he got out he was com- 
ing down to Samarkand and get her; that he would take her to 
the woods and rape her and then shoot her and leave her there 
so nobody would know who did it. “He told her that he was a 
mean fellow, that he had raped one woman in Trinity. Miss Hill 
asked him how he raped a woman, if she wasn’t willing. He said 
she couldn’t help herself because he had a gun on her.” 


Officer Bagwell further testified that he had been seeing 
defendant regularly for some weeks and knew his voice. “His 
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voice is not normal. Someway or another something about his 
voice, I would know it anywhere I heard it.” 


Defendant testified as a witness in his own behalf. He de- 
nied making any statement to Patricia Hill to the effect that he 
had raped a woman or that he was going to rape her. He said 
that while he was in jail he had difficulty with Officer Bagwell; 
that the officer had thrown him on the floor and stomped him. 
He further testified that he was in Washington, D. C., on 15 
March 1972, making application for employment with the Job 
Corps; that he stayed with his aunt in Washington on the night 
of March 15 when Mrs. Jones was allegedly raped. He denied 
that he had ever been in the home of Linda Jones or had ever 
committed an assault upon her or had ever taken anything of 
value from her. He admitted on cross-examination that he had 
escaped from a training school sometime prior to 15 March 
1972. 


Trudah Mills testified that defendant is her nephew; that 
he spent the night of 14 March 1972 at her home on Eleventh 
Street in Washington, D. C.; that on the morning of March 15 
she took him to the Job Corps Office where he applied for the 
Job Corps program and signed the application; that she also 
signed it; that he stayed with his girl friend until about 11:80 
p.m. on the night of March 15 and “then I took him home with 
me, because I didn’t feel he should stay.’’ 


Elmo T. Jones, Jr., testified he was a senior counselor em- 
ployed by the Job Corps; that he saw defendant “on the 15th, 
I think, it was on a Tuesday or a Wednesday, I am not sure’; 
that he filled out a form which defendant signed. Defendant’s 
Exhibit D-1 was identified by this witness as a Xerox copy of 
the form, dated March 15, 1972, bearing the signature of Gary 
Lee Gaines which defendant signed in his presence. 


By way of rebuttal, the State offered Oliva Barrino who 
testified that she knew defendant; that at approximately 4:45 
p.m. on the day before, she heard on the news that Mrs. Jones 
had been assaulted, she saw defendant on the porch at his home 
in Asheboro. She said: “I can’t testify what day it was on the 
news. When I heard it on the news, J know I seen him the day 
before. That is a known fact.” 


Booker Thomas McClooney testified that his son Thomas 
McClooney, Jr., and defendant were close friends in March 1972; 
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that defendant and his sister and another girl from Thomasville 
came to his home after midnight on March 21; that defendant 
was there before March 21 and before March 15—*“they was 
there mostly all the time. I saw him during the month of March. 
No question in my mind at all.”’ This witness further testified 
that his son was at work between the hours of 11:00 p.m. and 
1:00 a.m. on the night of March 15; that he carried the officers 
to the place where his son worked to verify that fact. 


Defendant’s rebuttal evidence tends to show that although 
Thomas McClooney, Jr., was paid for thirteen hours work com- 
mencing at 4:28 p.m. on 15 March 1972, he evidently did not 
work thirteen hours; that somebody punched his card in at 9:30 
p.m. but McClooney wasn’t there and the 9:30 was marked 
through with a pencil; that McClooney actually returned to the 
plant between 11:00 and 11:30 p.m. on the night of March 15. 


Dolan Ingram testified that on 15 March 1972, Thomas Mc- 
Clooney, Jr., called about “quarter to nine and told me to come 
and pick him up off work for break or lunch, or something, and 
I picked him up at 9 o’clock and brought him to Trinity and 
put him out at... his daddy’s house. ... I didn’t see him 
again after that.” 


Lonnie Burke, Jr., a rebuttal witness for defendant, testi- 
fied that he knew Thomas McClooney, Jr., and the defendant; 
that they ran around together; that there is a wooded area be- 
tween the house where Mrs. Linda Jones lives for about a half 
a mile before you get to Cotton Row where both defendant and 
McClooney live; that ‘‘in blocks, it would be about three or four 
blocks.” 


Defendant sought to prove by the witness Jessie Mae Burke 
that three or four days before Mrs. Jones was raped she saw 
Thomas McClooney, Jr., with a double-barreled shotgun walk- 
ing up and down the road threatening to shoot a girl. Defendant 
excepts to the exclusion of this evidence. 


Defendant’s motion for judgment of nonsuit at the close of 
all the evidence was denied. The jury returned a verdict of 
guilty of burglary in the first degree and guilty of rape, recom- 
mending life imprisonment in each case. Judgments were pro- 
nounced accordingly and defendant appealed. Errors assigned 
will be discussed in the opinion. 
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Robert Morgan, Attorney General; Claude W. Harris and 
Charles M. Hensey, Assistant Attorneys General, for the State 
of North Carolina. 


David M. Dansby, Jr., attorney for defendant appellant, 


HUSKINS, Justice. 


[1] Defendant contends the court erred in permitting the prose- 
cuting witness to identify him as her assailant on the ground 
that her in-court identification was based upon a pretrial line- 
up so unnecessarily suggestive and conducive to mistaken identi- 
fication as to be a denial of due process under the Fourteenth 
Amendment. 


The constitutional principles relied on by defendant are well 
established. Stovall v. Denno, 388 U.S. 298, 18 L.Ed. 2d 1199, 
87 S.Ct. 1967 (1967), states that the “totality of circumstances” 
may show the use of lineup procedures “‘so unnecessarily sugges- 
tive and conducive to irreparable mistaken identification” as to 
be a denial of due process under the Fourteenth Amendment. 
To like effect is Foster v. California, 394 U.S. 440, 22 L.Ed. 2d 
402, 89 S.Ct. 1127 (1969). The evidence in this case, however, 
does not support defendant’s contention. 


Here, the voir dire disclosed that the lineup in question was 
composed of six Negro males. The defendant was fifteen years 
old, 6 feet tall and weighed 185 pounds; Reginald Garner was 
nineteen years old, 6 feet tall and weighed 150 pounds; George 
Scales was twenty-four years old, 6 feet tall and weighed 156 
pounds; Wiley Spinks was twenty years old, 6 feet 114 inches 
tall and weighed 155 pounds; Red Coble was twenty-two years 
old, 6 feet 314 inches tall and weighed 170 pounds, and Thomas 
McClooney, Jr., was eighteen years old, 5 feet 11 inches tall and 
weighed 160 pounds. Each subject was placed in the lineup and 
given a number. Upon request, each repeated these four state- 
ments in the presence of the prosecuting witness: (1) ‘‘Where 
do you keep your money?” (2) “Which bank?” (8) “I thought 
vou said you didn’t have any money.” (4) “Are you expecting 
anybody?” Mrs. Jones identified defendant, holding Number 
Four, as the person who burglarized her home and raped her 
on the night of March 15, 1972. She explained her identifica- 
tion in these words: “After they repeated the questions, when 
he talked, I knew it, because I just couldn’t forget that voice. 
There was no mistaking about it. The build and voice was all I 
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used in making my identification. The tone of his voice and the 
way he spoke led me to identify his voice. He didn’t speak very 
loud and it was just hard to understand. It was just his voice. 
It was exactly the same voice, and I am positive.”’ 


Based upon this showing, the trial judge concluded that 
“|, . the lineup was a lawful lineup which in nowise violated 
the defendant’s constitutional rights. .. .” We agree. Although 
there is some disparity in age, height and weight of the lineup 
participants, these differences do not render the identification 
procedures so “unnecessarily suggestive and conducive to irre- 
parable mistaken identification” as to constitute a denial of due 
process. The State is not required to produce lineup subjects 
who are in all respects identical to the suspect. If such were 
the rule, no lineup would be valid because no two men are alike. 
Here, the lineup subjects approximated the general physical 
description given by the victim; and defendant was not rendered 
conspicuous by police procedures. The mere fact that defendant 
had specific identifying characteristics not shared by the other 
participants does not invalidate the lineup. 


Thus, the fact that defendant was the only subject in the 
lineup with voice characteristics peculiar to him alone in nowise 
tainted the procedure. Manifestly, neither his tone of voice nor 
manner of speech was the product of police manipulation. 


The fact that defendant was the youngest and the lightest 
man in the lineup is likewise insufficient to taint the procedure. 
All participants were slender young black men approximately 
six feet tall and within a reasonable age range. See State v. 
Rogers, 275 N.C. 411, 168 S.E. 2d 845 (1969), where cases are 
cited illustrating the suggestive, unfair type of lineup condemned 
in Foster v. California, supra. It is perfectly apparent that de- 
fendant has not been the victim of rigged, suggestive lineup pro- 
cedures which Stovall and Foster were designed to deter. This 
assignment is overruled. 


On cross-examination of SBI Agent David Marshall, defend- 
ant attempted to elicit testimony tending to show that the offi- 
cers had eliminated Thomas McClooney, Jr., as a suspect on 
erroneous information that McClooney was working at the time 
of the attack on the prosecutrix. Upon objection, this evidence 
was excluded. 


The court also excluded testimony defendant sought to elicit 
from Jessie Mae Burke that she had seen Thomas McClooney, 
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Jr., With a double-barreled shotgun three or four days prior to 
the attack on Mrs. Jones. These exclusions constitute defendant’s 
next assignment of error. 


f2] The law of this State with respect to the admissibility of 
evidence tending to show the guilt of one other than the accused 
is rather unsettled. See Stansbury N. C. Evidence § 938 (Brandis 
Rev. 1973); State v. Shinn, 288 N.C. 5385, 78 S.E. 2d 388 
(1958) ; State v. Smith, 211 N.C. 98, 189 S.E. 175 (19387) ; State 
v. Gee, 92 N.C. 756 (1885) ; State v. Baxter, 82 N.C. 602 (1880) ; 
State v. Wiite, 68 N.C. 158 (1873). See 22A C.I.S. Criminal 
Law $ 622 (1961) for a genera] discussion of the subject. We 
deem it unnecessary, however, to discuss this area of the law 
in order to decide the case before us. 


Here, defendant’s questions to David Marshall were appar- 
ently designed to lay a foundation for evidence tending to show 
that Thomas McClooney, Jr., was not in fact at werk from 11:90 
p.m. until 11:30 p.m. on the night Mrs. Jones was raped. By 
this later evidence, defendant expected to show that the officers 
had eliminated McClooney as a suspect on the basis of erroneous 
information that McClooney was at work at that time. However, 
the evidence later offered by defendant failed to show that 
McClooney was not at work. Instead, the testimony of Grady 
Brannon and Otto Wilburn tends to show that Thomas Mc- 
Clooney, Jr., was on the job at 11:30 p.m. Mrs. Jones testified 
that her assailant was first seen in her home at approximately 
11:00 p.m. and remained there about thirty minutes. She lived 
in Trinity and McClooney worked at Hendrix Batten Company 
in High Point. The distance from the home of Mrs. Jones to 
the Hendrix Batten Company plant is not shown by the record. 
Nevertheless, it may be inferred that if McClooney was on the 
job at 11:30 p.m. he could not have been present in the home 
of Mrs. Jones in another county at approximately the same time. 
Thus, the reason the officers exonerated Thomas McClooney, 
Jv., was wholly immaterial, and exclusion of such evidence was 
not error. 


[3] The fact that McClooney was seen by Jessie Mae Burke 
with a double-barreled shotgun walking up and down the road 
threatening to shoot a girl three or four days before Mrs. Jones 
was attacked, is totally lacking in probative value. It has no 
tendency to inculpate McClooney or exculpate defendant. It 
is wnolly irrelevant in this case. Objections thereto were prop- 
erly sustained and the evidence properly excluded. 
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Defendant’s next assignment relates to various errors al- 
legedly committed in the charge. 


[4] Defendant asserts the trial court committed prejudicial 
error “in charging the jury that the statement attributed to 
him by two witnesses [Patricia Hill and Officer Bagwell] that 
he had raped a woman in Trinity constituted an admission. 
There was no statement by the defendant that he raped the 
prosecutrix. There was no statement that he committed rape on 
March 15, 1972.” 


We perceive no error in the court’s charge on this point. 
“Anything that a party to the action has said, if relevant to 
the issues and not subject to some specific exclusionary rule, 
is admissible against him as an admission.” Stansbury N. C. 
Evidence § 167 (2d ed. 1968) ; State v. Woolard, 260 N.C. 183, 
1382 S.E. 2d 864 (1968); State v. Bryson, 60 N.C. 476 (1864). 


Here, Patricia Hill testified concerning defendant: ‘‘He said 
he was going to rape me... . He said that he raped some- 
body. .. . He said he just used a gun.” Deputy Sheriff Sam 
Bagwell testified he heard defendant tell Patricia Hill that 
when he got out he would rape her and “... that he had raped 
one woman in Trinity. ... She couldn’t help herself because he 
had a gun on her.” The relevancy of these statements or admis- 
sions, in light of the evidence that the prosecutrix was raped 
in Trinity by a man who used a double-barreled shotgun during 
the attack, is obvious. Referring to that evidence, the trial 
court said: “There is evidence which tends to show that the 
defendant had admitted the fact relating to the crime charged, 
or the crimes charged in this case, or to the crime of rape. If 
you find the defendant made that admission, then you should 
consider all of the circumstances under which it was made, and 
determine whether it was a truthful admission, and the weight 
you will give to it.... That is a matter for the jury to deter- 
mine.” While not couched in the wisest choice of words, the 
charge leaves entirely to the jury the determination of whether 
defendant raped a woman in Trinity and, if so, whether Mrs. 
Jones was the victim. This leaves no valid ground for complaint. 


Even if the judge’s statement be considered technically 
incorrect, it was not prejudicial for, in our opinion, it is highly 
unlikely that omission of this portion of the charge would have 
produced a different result in the trial. Compare State v. Bar- 
row, 276 N.C. 881, 172 S.E. 2d 512 (1970). Be that as it may, 
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a charge must be construed contextually, and isolated portions 
will not be held prejudicial when the charge as a whole is 
correct. State v. Cook, 263 N.C. 730, 140 S.E. 2d 805 (1965) ; 
State v. Goldberg, 261 N.C. 181, 134 S.E. 2d 384 (1964). 


[5] The court charged the jury to scrutinize defendant’s testi- 
mony carefully in light of his interest in the outcome of the 
case. If the jury found he was telling the truth, it was instructed 
to give his testimony “the same weight and effect that you 
would give the testimony of any disinterested witness.” Defend- 
ant argues that such an instruction is tantamount to charging 
that defendant’s testimony should not be believed. 


The challenged instruction has been approved in many 
decisions of this Court, including State v. Barrow, 276 N.C. 
381, 172 S.E. 2d 512 (1970); State v. Turner, 2538 N.C. 37%, 
116 S.E. 2d 194 (1960); State v. Worrell, 232 N.C. 493, 61 
S.E. 2d 254 (1950); State v. Parsons, 231 N.C. 599, 58 S.K. 2d 
114 (1950); State v. Hightower, 226 N.C. 62, 36 S.E. 2d 649 
(1946) ; State v. Redfern, 223 N.C. 561, 27 S.E. 2d 441 (19438) ; 
State v. McKinnon, 223 N.C. 160, 25 S.E. 2d 606 (1943). 


[6] Defendant further argues that the trial court “devoted 
almost the entire charge to recapitulation of the evidence of the 
State and to restating the contentions of the State,” in violation 
of G.S. 1-180. An examination of the charge reveals no basis 
for this broadside attack. The evidence offered by defendant as 
well as by the State, together with the contentions, is recapit- 
ulated with reasonable accuracy. The law requires no more. Fur- 
thermore, it is a general rule that objections to the charge in 
reviewing the evidence and stating the contentions of the parties 
must be made before the jury retires so as to afford the trial 
judge an opportunity for correction; otherwise they are deemed 
to have been waived and will not be considered on ayppéal. 
State v. Virgil, 276 N.C. 217, 172 S.E. 2d 28 (1970). All assign- 
ments to the charge are overruled. 


[7] Defendant assigns as error denial of his motion to seques- 
ter the witnesses. Sequestration of witnesses is discretionary 
with the trial judge—not a matter of right. Stansbury N. C. 
Evidence § 20 (Brandis Rev. 1973). Denial of a motion to 
sequester is not reviewable unless an abuse of discretion is shown. 
State v. Barrow, supra (276 N.C. 881, 172 S.E. 2d 512); State 
v. Clayton, 272 N.C. 377, 158 S.E. 2d 557 (1968). Here, no abuse 
of discretion appears. 
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Defendant moved in arrest of judgment and, in support of 
the motion, sought to prove that all persons between eighteen 
and twenty-one years of age had been systematically excluded 
from the grand jury which returned the bill of indictment in 
this case. Denial of the motion is asserted as error. 


[8] Defendant has misconceived his remedy. A motion in ar- 
rest of judgment is proper when, and only when, some fatal 
error or defect appears on the face of the record proper. State 
v. McClain, 282 N.C. 357, 198 S.E. 2d 108 (1972); State v. 
Higgins, 266 N.C. 589, 146 S.E. 2d 681 (1966). “The record 
proper in any action includes only those essential proceedings 
which are made of record by the law itself, and as such are 
self-preserving. [Citations omitted.] The evidence in a case 
is no part of the record proper. [Citation omitted.] In conse- 
quence, defects which appear only by the aid of evidence cannot 
be the subject of a motion in arrest of judgment.” State v. 
Gaston, 286 N.C. 499, 78 S.E. 2d 811 (1952). The record proper 
In criminal! cases ordinarily consists of (1) the organization of 
the court, (2) the charge, 7.e., the information, warrant or in- 
dictment, (8) the arraignment and plea, (4) the verdict, and 
(5) the judgment. State v. Tinsley, 279 N.C. 482, 183 S.E. 
2d 669 (1971). Thus, defendant’s motion in arrest of judgment 
was properly denied. If he wished to object to the composition 
of the grand jury, his remedy was by timely motion to quash 
the bill of indictment. See State v. Brinson, 277 N.C. 286, 177 
S.E. 2d 398 (1970); State v. Rorie, 258 N.C. 162, 128 S.E. 2d 
229 (1962). This assignment has no merit. 


[9] Defendant contends the trial court erred in denying his 
pretrial motion for discovery of “any and all evidence in the 
possession of or known to the State of North Carolina favor- 
able to or tending to favor the defendant.’ Defendant does not 
rely on G.S. 15-155.4, and wisely so, since that statute does not 
contemplate anything resembling the demand embraced in his 
motion. See State v. Peele, 281 N.C. 258, 188 S.E. 2d 326 
(1972) ; State v. Macon, 276 N.C. 466, 173 S.E. 2d 286 (1970). 
Instead, he relies on the following language from Brady v. 
Maryland, 373 U.S. 88, 10 L.Ed. 2d 215, 88 S.Ct. 1194 (1963): 


“We now hold that the suppression by the prosecution 
of evidence favorable to an accused upon request violates 
due process where the evidence is material either to guilt 
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or to punishment, irrespective of the good faith or bad faith 
of the prosecution.” 


The standards enunciated in Brady by which the solicitor’s 
conduct in this case is to be measured require us to determine 
whether there was (a) suppression by the prosecution after a 
request by the defense (b) of material evidence (c) favorable 
to the defense. Obviously, under Brady a refusal to grant a 
pretrial motion for discovery is not reversible error unless the 
movant shows that evidence favorable to him was suppressed. 
In order to do so, he must certainly show what that evidence 
was. Defendant has made no such showing here. The solicitor 
stated he had no evidence favorable to the defendant and nothing 
in this record contradicts him. “We know of no constitutional 
requirement that the prosecution make a complete and detailed 
accounting to the defense of all police investigatory work on a 
case.”’ Moore v. Illinois, 408 U.S. 786, 33 L.Ed. 2d 706, 92 S.Ct. 
2562 (1972); State v. Davis, 282 N.C. 107, 191 S.E. 2d 664 
(1972). Defendant’s motion was properly denied. 


Remaining assignments of error relate to denial of motion 
for nonsuit and motion for mistrial. There is no merit in either 
motion. 


When the evidence is considered in the light most favorable 
to the State, it is sufficient to carry the case to the jury and 
to support the verdict and judgment. State v. Vincent, 278 N.C. 
63, 178 S.E. 2d 608 (1971); State v. Primes, 275 N.C. 61, 165 
S.E. 2d 225 (1969) ; State v. Goines, 273 N.C. 509, 160 S.E. 2d 
469 (1968). 


[10] The motion for mistrial was based upon a conversation 
between a juror and one of the State’s witnesses. The record 
reveals that all the juror said to the witness was: “‘Are you 
still here?’ Nothing about the case was discussed. The juror 
did not even know that the person to whom he spoke was a 
witness in the case when he spoke to him. Thus nothing im- 
proper was said or done and there was no occasion for the 
trial judge to order a mistrial. Ordinarily, a mistrial or new 
trial is not required “... if there is nothing to show that the 
communication between the jury and the witness was improper 
or that the party complaining was prejudiced thereby.” State 
v. Shedd, 274 N.C. 95, 161 S.E. 2d 477 (1968). The discretion- 
ary ruling of the court denying the motion for a mistrial was 
proper on the facts. 
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Defendant having failed to show prejudicial error, the 
verdicts and judgments in the trial court must be upheld. 


No error. 





STATE OF NORTH CAROLINA v. WESLEY HARRIS anp STANCIL 
LEE STANBACK 


No. 2 
(Filed 14 March 1978) 


1. Jury §§ 5, 7— time of challenge — supervisory duty of trial judge 


Though G.S. 9-21(b) provides that the State’s challenge, per- 
emptory or for cause, must be made before the juror is tendered to 
the defendant, the statute does not deprive the trial judge of his power 
to regulate and supervise closely the selection of a jury. 


2. Jury § 5— re-examination of prospective juror by State — challenge for 
cause — no error 


The trial judge in a murder case did not commit prejudicial error 
where he allowed the State to re-examine a prospective juror as to 
her views on capital punishment after she had been passed by de- 
fendants, the State challenged the juror for cause before she had been 
impaneled, and the judge then gave an additional peremptory chal- 
lenge to each defendant. 


3. Criminal Law § 172; Jury § 7— jury selection — possibility of prej- 
udice cured by verdict 


In a first degree murder case any possibility of prejudice in the 
jury selection procedure created by allowing the State to challenge 
for cause prospective jurors because of their conscientious scruples 
against capital punishment was negated by the fact that the verdict 
returned by the jury precluded imposition of the death penalty. 


APPEAL by defendants from Braswell, J., 2 January 1972, 
Regular Criminal Session of WAKE Superior Court. 


Wesley Harris, Stancil Lee Stanback and Sammie Lee 
Walker were tried upon bills of indictment charging them with 
murder. Each defendant entered a plea of not guilty. 


The State’s evidence tended to show that Jesse Dexter Wall, 
Jy. was killed on the night of 22 February, 1971, at about 11:25 
p.m. when he answered a knock at the front door of his home. 
His death resulted from severe lacerations of the brain caused 
by “metal slugs” discharged from a sawed-off, 12-gauge shot- 
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gun. The State offered as a witness Harold Wesley Jones who 
testified that he was present when the shooting occurred. He 
observed defendants Stanback and Harris as they alighted from 
a car driven by Sammie Lee Walker and proceeded to the front 
porch of the Wail home. Stanback pointed the shotgun at the 
door, and then Harris took the gun and fired it into the door. 
Harris and Stanback fled and were picked up by the witness 
Jones. They threw the shotgun into some bushes and returned 
to the Plantation Inn. 


The State offered other evidence tending to implicate 
defendants. 


The Solicitor, in open court, announced that in exchange 
for their truthful testimony he had promised State’s witnesses 
Jones and James Franklin Lucky that they would not be 
prosecuted for the murder of Jesse Dexter Wall, Jr. 


At the close of the State’s evidence, the trial judge granted 
Sammie Lee Walker’s motion for nonsuit. 


Defendants offered no evidence. 


The jury returned verdicts of murder in the first degree 
with a recommendation of life imprisonment. 


Defendants appealed. 


Attorney General Morgan; and Assistant Attorney General 
Moody for the State. 


George M. Anderson for Wesley Harris. 
Carl C. Churchill, Jr., for Stanetl Lee Stanback. 
Roger W. Smith for defendants. 


BRANCH, Justice. 


[1, 2] Defendants first assign as error the action of the trial 
judge in permitting the Solicitor to reexamine and successfully 
challenge for cause Mrs. Joyce Granberry, a prospective juror 
who had been passed by the State and tendered to defendants. 


Before the State passed and tendered Mrs. Granberry to 
defendants, she indicated her willingness to vote for a verdict 
which would result in the death penalty. Prior to jury impanel- 
ment, however, Mrs. Granberry let it be known that she had 
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changed her opinion about capital punishment. The trial judge 
thereupon allowed the Solicitor to reexamine the prospective 
juror. This reexamination revealed that she had talked with her 
pastor during the overnight recess and, as a result of that con- 
versation, she would not under any circumstances vote for a 
verdict which would impose the death sentence. Over defendants’ 
objections the trial judge allowed the Solicitor to successfully 
challenge the prospective juror for cause. The court then gave 
an additional peremptory challenge to each defendant who had 
previously passed the prospective juror. 


The competency of jurors is a matter to be decided by the 
trial judge. Decisions as to a juror’s competency at the time 
of selection and their continued competency to serve are matters 
resting in the trial judge’s sound discretion. G.S. 9-14; State 
v. Johnson, 280 N.C. 281, 185 S.E. 2d 698. The trial judge’s rul- 
ing on such questions are not subject to review on appeal unless 
accompanied by some imputed error of law. State v. Watson, 
281 N.C. 221, 188 8.E. 2d 289. 


In the case of State v. Atkinson, 275 N.C. 288, 167 S.E. 
2d 241, this Court considered the action of the trial judge in 
excusing certain jurors who would not take the oath. Finding 
no error the Court stated: 


“The desire of a prospective juror to affirm rather 
than take an oath is not, of itself, cause for challenge in 
this State. See: G.S. 9-14; G.S. 11-11. On the other hand, 
nothing else appearing, even the erroneous allowance of 
an improper challenge for cause does not entitle the adverse 
party to a new trial, so long as only those who are com- 
petent and qualified to serve are actually empaneled upon 
the jury which tried his case.” 


The Court further said: 


“Tt has long been established in this State that it 
is the right and duty of the court to see that a competent, 
fair and impartial jury is empaneled and, to that end, the 
court, in its discretion, may excuse a prospective juror 
without a challenge by either party. (Citations omitted.) 
It is immaterial that this is done as the result of informa- 
tion voluntarily disclosed by the prospective juror without 
questioning. State v. Vick, supra.” 
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We reaffirmed the position adopted in State v. Atkinson, 
supra, in State v. Westbrook, 279 N.C. 18, 181 8.E. 2d 572. 
There the defendant was on trial for murder. The trial judge 
excused a juror on the grounds of family hardship. The cir- 
cumstances constituting the hardship came to the trial judge’s 
attention after the juror had been accepted by both the State 
and the defendant and had been sworn, but not impaneled. This 
Court held that the trial judge’s action did not constitute error. 
See also State v. Spence, 271 N.C. 28, 155 S.E. 2d 802. 


The facts in the case of State v. Vann, 162 N.C. 5384, 77 
S.E. 295, are very similar to those in instant case. In Vann, 
after the juror had been accepted by both the State and the 
defendant, he stated that he was opposed to capital punishment 
and would not agree to a verdict of guilty even if the evidence 
in the case satisfied him beyond a reasonable doubt that the 
defendant was guiltv as charged. The trial judge permitted the 
State to challenge the juror, and the court sustained the chal- 
lenge upon the ground that he was “not indifferent or qualified 
to serve....” In affirming the trial judge this Court said: 


“He was discharged, and the ruling was sustained by 
this Court on appeal, Pearson, C.J., saying that, ‘as the jury 
was not impaneled and charged with the case, it was within 
the discretion of the court to allow the solicitor the benefit 
of a challenge for cause, so as to secure a jury indifferent 
as between the State and the prisoner.’ This rule of practice 
is well settled by the authorities. S. v. Jones, 80 N.C. 415; 
S. vu. Cunningham, 72 N.C., 469; S. v. Green, 95 N.C., 614; 
S. v. Ward, 89 Ves., 225. The rule really goes beyond this, 
for it is the right and duty of the court to see that a 
competent, fair, and impartial jury are impaneled, subject 
to the right of peremptory challenge by the prisoner: and 
in the discharge of this duty, it may stand aside a juror 
at any time before the jury are impaneled and charged 
with the case. S. v. Jones, supra; S. v. Boon, supra, and 
cases therein cited. The court, therefore, may act of its 
own motion, in furtherance of justice, and need not wait 
for a forma! challenge, if a juror appears to be disquali- 
TieGy «a3? 


Defendants rely principally on the case of State v. Fuller, 
114 N.C. 885, 19 S.E. 797, as support for their contention. In 
that case the defendant was charged with murder. A  pros- 
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pective juror was passed by the State and the defendant, but 
before he was sworn the juror asked to be excused because of a 
long friendship with the defendant, who was also connected to 
him by marriage. The trial judge ruled that there was no 
ground for challenge for cause but permitted the State to 
successfully challenge the juror peremptorily. The Supreme 
Court, finding error, reasoned: 


“The discretionary power of the judge was confined 
to challenges for cause. He had no more authority to extend 
the time for making peremptory challenges beyond the limit 
fixed by the statute than he had to increase the number 
allowed to the State beyond four. The question of the 
proper interpretation of the language of the statute is one 
for this Court, and its meaning seems so plain as to require 
but little further discussion of this exception...” 


At the time Fuller was decided, the Revisal of 1905 of 
North Carolina provided that in capital cases peremptory chal- 
lenges must be made before the juror is tendered to the 
prisoner. The 1967 General Assembly provided in General Stat- 
ute 9-21(b) that in all criminal cases “The State’s challenge, 
peremptory or for cause, must be made before the juror is ten- 
dered to the defendant.” (Emphasis supplied.) 


Defendants argue that pursuant to the authority of Fuller 
and the present wording of G.S. 9-21(b) it is error for the 
trial judge to permit the Solicitor to reexamine and challenge 
a juror, either peremptorily or for cause, once that juror has 
been passed by the State and tendered to the defendant. 


We note that under the same statutory provisions which 
existed when Fuller was decided this Court has approved the 
action of trial judges in allowing challenges for cause after the 
State has passed and tendered a prospective juror to the defend- 
ant. State v. Green, 95 N.C. 611; State v. Jones, 80 N.C. 415; 
State v. Adair, 66 N.C. 298. Likewise, this Court has found no 
error when the trial judge, ex mero motu, excused a juror after 
the State had passed and tendered him when it was discovered 
that the juror was related to both the defendant and the de- 
ceased. State v. Boon, 80 N.C. 461. 


We think that instant case is distinguishable from State 
v. Fuller, supra. In Fuller, there was no ground for challenge 
for cause. Here there was ground for challenge for cause since 
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the prospective juror was not willing to consider all the penal- 
ties provided by law, and was “irreparably committed before 
the trial has begun to vote against the penalty of death regard- 
less of the facts and circumstances which might be revealed in 
the course of the proceeding.” State v. Anderson, 281 N.C. 261, 
188 S.E. 2d 336, State v. Watson, supra, State v. Doss, 279 
N.C. 418, 183 S.E. 2d 671. 


If the present case and Fuller were not distinguishable, and 
Fuller was interpreted to hold that under a statute similar to 
G.S. 9-21(b) the trial judge was divested of his supervisory and 
discretionary powers to insure the selection of a fair, competent 
and impartial jury, we would be compelled by the forces of 
better reasoning and the overwhelming weight of authority to 
overrule that portion of Fuller so holding. 


G.S. 9-21 (b) provides a procedure for the orderly Selection 
of jurors. Its effect is to give to the defendant the last oppor- 
tunity to exercise his right of challenge when the State had all 
pertinent information concerning the fitness and competency of 
the juror before he was tendered to the defendant. G.S. 9-21 (b) 
does not deprive the trial judge of his power to closely regulate 
and supervise the selection of a jury to the end that the defend- 
ant and the State be given the benefit of a trial by a fair and 
impartial jury. 


We do not believe the court abused its discretion in allow- 
ing the State to challenge for cause this juror before she had 
been impaneled. The court demonstrated its fairness by giving 
additional peremptory challenges to each defendant who had 
previously passed the prospective juror before she was ulti- 
mately excused. 


This assignment of error is overruled. 


[3] Defendants also assign as error the court’s refusal to per- 
mit them to examine prospective jurors successfully challenged 
by the State for cause because of their conscientious scruples 
against capital punishment. 


During the process of selection of the jury, 218 jurors 
were examined. Upon being asked “‘Are your views such that 
you could not vote for a verdict which would result in the 
death penalty regardless of what the evidence was in the case?” 
71 of the jurors answered in the affirmative and were stood 
aside. 
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As had been previously indicated, a juror may be success- 
fully challenged for cause when he is “irreparably committed 
before the trial has begun to vote against the penalty of death.’’ 
State v. Anderson, supra; State v. Doss, supra; State v. West- 
brook, supra. 


Any party to an action has a right to make inquiry as to 
the fitness or competency of any person to serve as a juror. G.S. 
9-15 (a); State v. Dawson, 281 N.C. 645, 190 S.E. 2d 196; State 
v. Allred, 275 N.C. 554, 169 S.E. 2d 833. This right is subject 
to the trial judge’s close supervision, and the manner and extent 
of the inquiry rest largely in his discretion. State v. Bryant, 282 
N.C. 92, 191 S.E. 2d 745. As stated in State v. Dawson, supra: 


“Although G.S. 9-15(a) assures a defendant of the 
right to have due inquiry made as to the competency and 
fitness of any person to serve as a juror, the actual ques- 
tioning of prospective jurors to elicit the pertinent infor- 
mation may be conducted either by the court or by counsel 
for the State and counsel for the defendant. The trial judge, 
in his discretion, may decide which course to pursue in a 
particular case. If the court, when it conducts the question- 
ing, declines to ask a question requested by the defendant’s 
counsel, an exception may be noted so that an appellate 
court can consider the propriety, pertinence and substance 
of such question. The procedure followed in the present 
case avoided repetitive questioning without precluding or 
restricting any inquiry suggested and requested by defend- 
ants’ counsel. The procedure followed was not violative of 
G.S. 9-15(a) or otherwise objectionable, and defendants 
have failed to show any prejudice on account thereof... .” 


The answers elicited by the Solicitor concerning capital 
punishment were so unequivocal that challenge for cause was 
clearly proper. Any possibility of prejudice is negated by the 
fact that the verdict returned by the jury precluded the impo- 
sition of the death penalty. Bumper v. North Carolina, 391 US. 
543, 88 S.Ct. 1788, 20 L.Ed. 2d 797; State v. Bryant, supra. 


Defendants have failed to show abuse of discretion on the 
part of the trial Judge or prejudice resulting from the procedure 
followed in the examination of prospective jurors. 


This assignment of error is overruled. 
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We have carefully examined the remaining assignments of 
error and find no prejudicial error. 


The record reveals that the defendants, represented by able 
counsel, received a fair trial in which there was 


No error. 





STATE OF NORTH CAROLINA v. CRAVEN TURNER, JR. 


No. 6 
(Filed 14 March 1978) 


1. Constitutional Law § 32— requirement that State furnish counsel — 
indigency as prerequisite 

The requirement that the State furnish counsel to each defendant 

charged with a criminal offense beyond the class of petty misdemeanor 

is conditioned upon a showing of indigency and inability to procure 
counsel for that reason. 


2. Constitutional Law § 32— defendant not indigent — waiver of counsel 
— sufficiency of oral waiver 
Where the evidence tended to show that, at the time of his arrest 
and confession, defendant had jobs which paid him $650 per month, 
that his wife’s income was $480 per month, that he owned two auto- 
mobiles and that he owned a stereo, a color television set and other 
household furnishings, defendant was not an indigent but was in a 
position to waive counsel, could do so orally, and did in fact make 
such waiver. 


3. Criminal Law § 86— testimony of interested witness — admissibility 


In a first degree murder prosecution testimony by a witness that 
she and defendant “was going with each other” and that she knew 
defendant was married was admissible together with testimony that 
defendant had asked the witness questions with respect to the victim’s 
habit of cashing checks since the attitude of the witness and her inter- 
est in the case had bearing on the weight to be given the testimony by 
the jury. 


APPEAL by defendant from McConnell, J.,. August 21, 1972 
Criminal Session, UNION Superior Court. 


In this criminal prosecution the defendant, Craven Turner, 
Jr., was indicted by a Stanly County Superior Court Grand Jury 
at the February 22, 1971 Session for the capital felony of mur- 
der in the first degree. The indictment charged the killing of 
James Alexander Howell on January 5, 1971. 
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The defendant was first tried at the May 31, 1971 Special 
Criminal Session, Stanly Superior Court. The evidence disclosed 
that the defendant and one Johnny James Blackmon shot and 
killed James Alexander Howell in the attempt to rob him. The 
evidence further disclosed that Blackmon actually did the shoot- 
ing. The two defendants were tried separately. Blackmon was 
convicted and received a death sentence. He was awarded a new 
trial. State v. Blackmon, 280 N.C. 42, 185 S.E. 2d 128. Turner 
was convicted and given a life sentence. He also received a new 
trial. State v. Turner, 281 N.C. 118, 187 S.E. 2d 750. Turner’s 
new trial was based on the ground the record did not affirma- 
tively show that he had waived his right to counsel at the in- 
custody interrogation. After this Court remanded Turner’s case 
to the Superior Court of Stanly County for another trial, the de- 
fendant applied for and was granted a change of venue on 
account of the unfavorable publicity in his and Blackmon’s first 
trials. The court removed the case to Union County. 


The evidence at the trial now under review disclosed that 
Johnny James Blackmon and the defendant Craven Turner, Jr., 
pursuant to a common plan, attempted to hold up and rob James 
Alexander Howell. In the attempt Blackmon shot and killed the 
intended victim. 


The defendant Turner, having been fully advised of his 
rights, specifically waived his right to remain silent and to have 
counsel present. He stated to Sheriff McSwain that he wanted 
to make a full confession “‘to get it off my brain.” He told Sher- 
iff McSwain that he and Blackmon planned to hold up and rob 
Howell and explained how he and Blackmon drove to Howell’s 
home in the early morning and waited for him to start to work. 
As he sought to enter his truck, they made an effort forcibly to 
take his money. Howell resisted and Blackmon shot and killed 
him. Both fled from the scene in Turner’s automobile. 


At the new trial the State undertook to introduce Turner’s 
confession. Upon objection, the court conducted a voir dire ex- 
amination, made detailed findings of fact, and concluded that 
the defendant was not indigent and that his confession was free 
and voluntary. Counsel having been waived, the confession was 
properly admissible in evidence. The defendant excepted when 
the confession was offered before the jury. 


The defendant objected to the confession upon the grounds 
that he was an indigent not represented by counsel and that he 
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did not waive in writing his right to counsel at the in-custody 
interrogation. The court overruled the objections and admitted 
the confession in evidence. The Jury returned its verdict finding 
the defendant guilty of murder in the first degree and again 
recommended the punishment be hfe imprisonment. From the 
court’s sentence in accordance with the jury’s recommendation, 
the defendant appealed. 


Robert Morgan, Attorney General, by Howard P. Satisky, 
Assistant Attorney General, for the State. 


James C. Davis and Clarence EH’. Horton, Jr., for defendant 
appellant. 


HIGGINS, Justice. 


The defendant brings forward two assignments of error on 
which he relies for a new trial. His first assignment challenges 
the admission of his confession on these grounds: First, it was 
not in writing; and second, it was made in the absence of coun- 
sel. He cites as authority, State v. Lynch, 279 N.C. 1, 181 8.E. 
2d 561, and the decision of this Court on his first appeal. State 
v. Turner, supra. 


[1] The requirement that the State furnish counsel to each de- 
fendant charged with a criminal offense beyond the class of 
petty misdemeanor is conditioned upon a showing of indigency 
and inability to procure counsel for that reason. G.S. 7A-450; 
State v. Wright, 281 N.C. 38, 187 S.E. 2d 761; State v. Lynch, 
supra, State v. Green, 277 N.C. 188, 176 S.E. 2d 756; State v. 
McRae, 276 N.C. 808, 172 S8.E. 2d 37. 


[2] The evidence before the court disclosed by the defendant’s 
own affidavit that at the time of his arrest and confession, he 
had jobs which paid him $650.00 per month; that he had $400.00 
“coming to him’; that his wife’s income was $480.00 per month; 
that he owned two automobiles (a 1965 Mustang and a 1970 
Chevrolet) on which one payment of $179.00 was due. In addi- 
tion to his other household furnishings, he had a stereo of the 
value of $800.00 and a color television set worth $1500.00. On 
his own showing, he was not an indigent. Hence, he was in a 
position to waive counsel and actually did so. A written waiver 
was not required. Miranda v. Arizona, 384 U.S. 486, 16 L.Ed. 
2d 694, 86 S.Ct. 1602. 
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[3] The defendant’s second assignment of error challenged the 
evidence of the State’s witness Katrina Tyson who testified that 
on and prior to January 5, 1971, she worked for Almond Brothers 
Poultry near Albemarle. She knew James Alexander Howell and 
that he cashed checks on Tuesday of each week. Shortly before 
January 5, 1971, she had a conversation with the defendant, 
Craven Turner, Jr., who asked her if James Alexander Howell 
“still cashed checks on Tuesday, and IJ told him ‘yes.’... I 
knew James Alexander Howell from the time I started my em- 
ployment at Almond Brothers Poultry. I knew that he cashed 
checks on Tuesday of each week regularly when we got paid 
off.”’ 


Prior to the above testimony, the witness in answer to the 
questions of the solicitor, testified giving her age as nineteen 
and that she and the defendant ‘‘was going with each other. 
. . . We were out one night and he asked me whether the man 
still cashed checks on Tuesday and I told him ‘yes.’” The wit- 
ness testified she knew the defendant was married. The fore- 
going testimony was given in reply to certain questions by the 
solicitor. Actually, the answers went beyond the scope of the 
questions. The defendant did not move to strike and did not 
cross-examine except as to Howell’s habit of cashing checks 
on each Tuesday. 


The defendant argues here that the State by the above 
testimony offered proof of the defendant’s bad character and 
inasmuch as he did not testify, his character was not in issue. 
Hence, the evidence related thereto should have been excluded 
on his objection. 


Miss Tyson, when interviewed by Sheriff McSwain, re- 
ported that shortly before Tuesday, January 5, 1971, the de- 
fendant Turner asked her if the man (Howell) still cashed 
checks on each Tuesday. She replied ‘“‘yes.” This evidence was 
material on the question of motive for the robbery and tended 
to buttress Turner’s confession. The intimate relationship be- 
tween the witness and the defendant was properly before the 
jury whose duty it was to weigh the evidence. The attitude of 
the witness, interest or lack of it, has bearing on the weight of 
the testimony. Incriminating evidence from a friend ordinarily 
should outweigh the same evidence from a stranger or an en- 
emy. The defendant’s objection to Miss Tyson’s testimony is not 
sustained. | 
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Two juries have heard the evidence and on each occasion 
has found the appellant guilty of murder in the first degree, but 
made the recommendation that his life be spared. 


After careful review we conclude that prejudicial error in 
the second trial is not disclosed. 


No error. 


STATE OF NORTH CAROLINA v. THOMAS A. McEACHERN 


No. 45 
(Filed 14 March 19738) 


1. Criminal Law § 99-~ question by court referring to rape — expression 
of opinion 
In a rape prosecution wherein defendant contended that he en- 
gaged in intercourse with the prosecutrix with her consent, the trial 
court expressed an opinion in violation of G.S. 1-180 when he asked 
the prosecutrix ‘‘You were in the car when you were raped?” since 
the question assumed that defendant had raped the prosecutrix. 


2. Criminal Law §§ 85, 89; Witnesses § 5—~ character evidence — reputa- 
tion in community outside of residence — competency 


Evidence of good or bad character will no longer be confined to 
a person’s reputation in the neighborhood or community in which he 
lives but may relate to such person’s reputation in any community 
or society in which he has a well-known or established reputation; 
such reputation must be his general reputation held by an appreciable 
group of people who have an adequate basis upon which to form their 
opinion, and the testifying witness must have sufficient contact with 
that community or society to qualify him as knowing the general 
reputation of the person sought to be attacked or supported. 


3. Criminal Law § 86— general reputation of victim in Fayetteville — ex- 
clusion as prejudicial error 


In this prosecution for rape and robbery, the trial court committed 
prejudicial error in the exclusion of testimony as to the victim’s gen- 
eral reputation in the community of Fayetteville on the ground that 
the witness did not know what persons who resided in the victim’s 
particular community in Fayetteville said about her character. 


Justice HUSKINS dissenting. 


Justice LAKE joins in dissenting opinion. 


APPEAL by defendant from Clark, J., August 22, 1972 Ses- 
sion of CUMBERLAND Superior Court. 
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This case was docketed and argued as No. 98 at the Fall 
Term, 1972. 


Defendant was charged in separate bills of indictment with 
rape and common law robbery. The charges were consolidated . 
for trial, and defendant entered a plea of not guilty to each 
charge. 


The State’s evidence tended to show that on the afternoon 
of the 18th of November, 1971, Nellie Sanderson went to the 
home of Mary Blue at 118 Teachers Drive in Fayetteville, North 
Carolina. She had formerly employed Mary Blue as a maid. Her 
visit on this day was for the purpose of obtaining some pecans. 
Mary Blue’s son James, defendant, and his sister assisted in 
gathering the pecans, after which they all returned to the house. 
Mary Blue departed shortly thereafter, and Nellie Sanderson 
went to her automobile. When she started the motor, defendant 
ran to the automobile and struck her across the face with a 
pistol. She testified: ““When I opened my eyes, I seen my bloody 
panties going out the window, and then is when I saw his black 
body. At that time Thomas McEachern was getting off my body. 
I don’t know how much later that was after I had been struck.” 


Defendant forcibly pulled Nellie Sanderson’s rings from 
her fingers and removed the watch from her wrist. He dragged 
her from the automobile and carried her back to Mary Blue’s 
house. At that time she was bleeding from the face and from 
the vagina. She did not know how many times defendant hit 
her. On cross-examination Mrs. Sanderson denied that she con- 
sented to have intercourse with defendant. 


Dr. Fernandez Rocha testified that he saw Nellie Sander- 
son, a 50-year-old white woman, on 18 November 1971, at about 
8:50 p.m. His examination revealed multiple face and body 
bruises and profuse bleeding from a laceration in the vaginal 
canal. He could not testify from his examination that Mrs. San- 
derson had had intercourse, but stated she told him that a 
Negro man beat her into unconsciousness, and that when she 
awoke she was being sexually assaulted. 


Dr. Allen Merzi testified he saw Mrs. Sanderson at a later 
date. He described her injuries and concluded that normal inter- 
course would not have caused the injuries to her vaginal area. 


Defendant offered evidence to the effect that he did have 
intercourse with Mrs. Sanderson, but that it was with her con- 
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sent and at her suggestion. He stated that while they were in 
the act of intercourse she started to bleed, and that they then 
started back to Mary Blue’s house but had to stop because of 
a flat tire. He walked her back and, because of her drunken con- 
dition, she fell several times before they reached the Blue house. 
He did not rob or beat Mrs. Sanderson. 


The jury returned verdicts of guilty as to each of the 
charges. The trial judge imposed a judgment of life imprison- 
ment on the rape charge and a sentence of ten years imprison- 
ment on the robbery charge. Defendant appealed and petitioned 
this Court for certiorari prior to determination by the Court 
of Appeals on the robbery charge. The petition was allowed on 
27 November 1972. 


Robert Morgan, Attorney General, by James EB. Magner, 
Jy., Assistant Attorney General, attorneys for the State. 


Sol G. Cherry, attorney for defendant. 


BRANCH, Justice. 


[1] Defendant contends that the trial judge violated the pro- 
visions of G.S. 1-180 by expressing an opinion as to his guilt. 


During the prosecuting witness’s direct testimony the trial 
judge asked the following question: “CouRT: Let me ask you a 
question of ciarification before you go any further, you were 
in the car when you were raped? A. Yes, sir.” 


This question was posed after Mrs. Sanderson had testified 
she had been rendered unconscious by defendant’s blow, and 
after she stated she “saw this black man’s body and my bloody 
pants going out the window.” 


On occasion, it is the duty of the trial judge to ask ques- 
tions in order to clarify testimony or to elicit overlooked, perti- 
nent facts. Greer v. Whittington, 251 N.C. 680, 111 S.E. 2d 
912: State v. Harvey, 214 N.C. 9, 197 S.E. 620. However, the 
judge must be careful not to offend the provisions of G.S. 1-180. 
The terms of that statute are not confined to formal instruc- 
tions to the jury, but prohibit expressions of opinion by the 
trial judge at any time during the trial. The statute is designed 
to guarantee to every litigant the right to have his cause con- 
sidered with “the cold neutrality of the impartial judge and the 
unbiased mind of a properly instructed jury.” Whether the 
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judge’s language amounts to an expression of opinion is deter- 
mined by its probable meaning to the jury, not by the judge’s 
motive. State v. Williamson, 250 N.C. 204, 108 S.E. 2d 448; 
State v. Canipe, 240 N.C. 60, 81 S.E. 2d 178; State v. Bryant, 
189 N.C. 112, 126 S.E. 107. Ordinarily, such expression of opin- 
ion cannot be cured by instructing the jury to disregard it. State 
v. Cantrell, 230 N.C. 46, 51 S.E. 2d 887; State v. Winckler, 210 
N.C. 556, 187 S.E. 792. 


One of the ways in which the trial judge may violate the 
statute is by posing questions which convey to the jury his opin- 
ion as to what has or has not been shown by the testimony of 
a witness. Galloway v. Lawrence, 266 N.C. 245, 145 S.E. 2d 
861; State v. Perry, 231 N.C. 467, 57 S.E. 2d 774; State v. Can- 
trell, supra. 


State v. Oakley, 210 N.C. 206, 186 S.E. 244, presents a 
situation analogous to instant case. There the State sought to 
identify the defendant as the person who had committed a bur- 
glary by offering testimony that tracks in newly-fallen snow 
were followed from the scene of the crime to defendant’s dwell- 
ing, where he was later arrested. The officer did not compare 
the snow tracks with defendant’s shoes. During the officer’s 
testimony the court inquired: “You tracked the defendant to 
whose house?” The court immediately thereafter told the jury 
that he had not meant to say defendant. 


This Court, holding this to be an expression of opinion re- 
quiring a new trial, in part stated: 


“The expression of the court below, ‘You tracked the 
defendant to whose house?’ we think prejudicial, and espe- 
cially so as the evidence of the State was circumstantial. 
Although inadvertently made by the learned and able judge, 
yet we think the expression, even when followed by ‘I didn’t 
mean to say the defendant,’ would make a lasting impres- 
sion on the jury, who alone were the triers of the facts. 
Then, again, the defendant was on trial for his life, and 
this lapsus linguae may have determined his fate.” 


An opposite result concerning an asserted judicial state- 
ment of opinion was reached in the case of State v. Cureton, 
215 N.C. 778, 3 S.E. 2d 848. In that case a witness testified that 
defendant had shot the deceased four times, and then shot him 
the fifth time. The witness testified that when deceased was 
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going down defendant shot him again. The trial judge asked the 
witness: 


“When did he (defendant) shoot him (deceased) the 
last time,’ to which the witness replied: ‘I don’t know.’ ”’ 


This Court, finding no prejudicial error, stated: 


“. . The question propounded was tantamount to ask- 
ing the witness where did you say the defendant shot the 
deceased the last time, and did not tend to lead the jury 
to believe that the judge had formed the opinion that the 
defendant did the shooting. And again, while up to this 
time the defendant by his plea of not guilty had denied 
that he was the person who shot the deceased, he later, as 
witness in his own behalf, admitted that he fired the fatal 
shots, but contended he did so in self defense. So, if there 
was error in the question propounded, it was rendered 
harmless by the subsequent admission by the defendant.” 


These two cases are distinguishable. In Oakley the court’s 
question expressed an opinion that the tracks were made by 
defendant. This crucial proof had not been shown by other evi- 
dence. In Cureton the fact that defendant had shot the deceased 
was supported by ample evidence, and the judge’s question only 
sought clarification as to when and where the shooting took 
place. The defendant did not deny that he shot the deceased and 
in fact later testified that he fired the fatal shots, but that he 
did so in self defense. 


In instant case there was evidence which would support a 
reasonable inference that the defendant raped the prosecuting 
witness. However, the prosecutrix did not ever actually testify 
that she had been raped. Neither of the two medical experts 
subsequently offered by the State could testifv that Mrs. Sander- 
son had been raped. Throughout the case defendant contended 
that he had not raped Mrs. Sanderson. 


It is generally recognized that a trial judge wields a 
strong influence over the trial jury. “The trial judge occupies 
an exalted station. Jurors entertain great respect for his opin- 
ion, and are easily influenced by any suggestion coming from 
him.” State v. Carter, 233 N.C. 581, 65 S.E. 2d 9. See also State 
v. Frazier, 278 N.C. 458, 180 S.E. 2d 128; State v. Belk, 268 
N.C. 820, 150 S.E. 2d 481. 
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The question by the able and fair trial judge, although 
clearly inadvertent, assumed that defendant had raped Mrs. 
Sanderson. This expression of opinion might well have affected 
the verdict of the jury. 


[3] Defendant also contended that the trial judge erred in sus- 
taining the State’s objection to evidence relating to the character 
of the prosecuting witness. Apparently the objection was sus- 
tained because the witness, Elaine Williams, did not know what 
Mrs. Sanderson’s “neighbors” or those who resided in Mrs. San- 
derson’s particular “community” in Fayetteville said or knew 
about her character. 


We quote relevant portions of Elaine Williams’ testimony: 


“Q. Do you know Mrs. Sanderson’s general character 
and reputation in the community-—— 


Mr. GRANNIS: Objection. 

CouRT: What community ? 

Q. Community of Fayetteville, your Honor. 

Mr. GRANNIS: I request a voir dire, your Honor. 
THE JURY RETIRES. 


Q. Do you know Mrs. Sanderson’s general character 
and reputation in and around the community of Fayette- 
ville? 


A. Yes, I do. 
Q. What is it? 
A. I know that she likes colored men. 


Q. What is her general character and reputation, is 
it good or bad? 


A. It’s bad as far as I know. 
Q. I have no further questions.” 


* * * 
REDIRECT EXAMINATION By Defendant’s Attorney: 


Q. Have you ever heard other persons in the com- 
munity discuss Mrs. Sanderson’s reputation? 


A. Lots of people have. 
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Q. Have you heard other people make comments about 
her reputation? 


A. I have. 


Q. And about how many have you heard make com- 
ments? 


A. A lot of them. 

Q. A lot of them? 

A. Yes. 

Q. And have those people given her a bad reputation? 
A. Some of them talks, yes, plenty of people. 


* * * 


EXAMINATION By Mr. Cherry: 


Q. Do you know her general character and reputation 
in the community in which you live? 


A. Which I was living at the time. 
Q. What time? 
A. In ’67, Ray Avenue and Teachers Drive. 


Q. Do you know her general character and reputation 
in the community and the area where Mary Blue lives? 


A. Yes, that is the same. 
COURT: Same as what? 
A. Ray Avenue where I was living. 


CouRT: Do you know what her general character and 
reputation is down there? 


A. Bad. 
Court: All right. 
EXAMINATION By Mr. Grannis: 
Q. Was this the reputation that she had in 1967? 
A. Yes. 
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Q. That is what you are basing it on, isn’t it? 
A. It’s not only 1967, it’s been bad since. 


Judge Clark sustained the State’s objection and refused to 
allow the witness to testify as to Mrs. Sanderson’s general repu- 
tation. 


The general rule in North Carolina is that a person’s char- 
acter is proven by evidence of the general reputation he bears 
in the community or neighborhood in which he resides or has 
resided. Johnson v. Massengill, 280 N.C. 376, 186 S.E. 2d 168; 
State v. Ellis, 248 N.C. 142, 90 S.E. 2d 225; State v. Bowen, 
226 N.C. 601, 389 S.E. 2d 740; State v. Steen, 185 N.C. 768, 
117 S.E. 798. See 1 Brandis, Stansbury’s North Carolina Evi- 
dence § 110 (Rev. ed. 1978). It appears this rule was first fully 
announced in the case of State v. Steen, supra: “In North Caro- 
lina the testimony of a character witness is confined to the gen- 
eral reputation of the person whose character is attacked, or 
supported, in the community in which he lives.” 


Prior to Steen many decisions had approved a qualifying 
question showing the witness to be acquainted with a person’s 
general reputation without use of the geographic limitation “in 
his community” or “in his neighborhood.” State v. Mills, 184 
N.C. 694, 114 8.E. 814; Edwards v. Price, 162 N.C. 248, 78 S.E. 
145; State v. Ussery, 118 N.C. 1177, 24 §.E. 414; State v. Coley, 
114 N.C. 879, 19 S.E. 705; State v. Wheeler, 104 N.C. 893, 10 
S.E. 491; State v. Gee, 92 N.C. 756; State v. Laxton, 76 N.C. 
216; State v. Speight, 69 N.C. 72; State v. Boswell, 18 N.C. 209. 
See also, State v. Parks, 25 N.C. 296; State v. Stallings, 3 N.C. 
300. 


The Court in State v. Smoak, 2183 N.C. 79, 195 S.E. 72, em- 
phasized the qualifying phrase “in the community in which he 
lives” to reach the conclusion that evidence of the general char- 
acter of a person among the employees of a railroad company 
was incompetent. See also, State v. Hodgin, 210 N.C. 371, 186 
S.E. 495; 1 Brandis, Stansbury’s North Carolina Evidence § 110, 
at 887 n. 98 (Rev. ed. 1978). 


Subsequent decisions have created some confusion as to the 
meaning of “community” or “neighborhood” in determining 
whether a witness was qualified to offer proof of character by 
general reputation. Difficulties in interpreting and defining 


N.C.] SPRING TERM 1978 65 


State v. McEachern 


those geographical limitations are highlighted in the cases of 
State v. Bowen, supra, and State v. Ellis, supra. 


In Bowen a witness for the State was asked whether he 
knew the general reputation of the defendant “around in the 
Farmville community.” The witness answered in the affirma- 
tive, and the court allowed him to testify that the defendant’s 
reputation was bad. It was later shown on cross-examination 
that the defendant did not live in Farmville but lived six or 
seven miles from there and came to Farmville two or three times 
a week. 


Defendant appealed and, relying on Steen, contended that 
since he did not reside in Farmville the witness was not properiy 
qualified to testify as to his general reputation in the Farm- 
ville community. In finding no error the Supreme Court stated: 
“TWie think the word ‘around in the community’ is compre- 
hensive enough to include the neighboring rural regions in which 
defendant lives. The Court will take judicial notice of the size 
and location of the town of Farmville.” 


It seems the Court departed from the reasoning adopted in 
Bowen when it decided the case of State v. Hllis, supra. There 
the witness for the State attempted to testify as to defendant’s 
character. When asked if he knew the defendant the witness 
stated that he knew him only when he saw him and did not 
know his general character. Upon being asked if he knew de- 
fendant’s general character “‘from the esteem in which he is 
held in the community in which he lives, what the people gen- 
erally say about him” the witness affirmatively replied and 
stated that defendant’s character was bad. On cross-examina- 
tion the witness said: “I don’t know what [defendant’s] reputa- 
tion is in his community. I am not talking about just the Young 
community, but in my own immediate community. Yes, that is 
the Young community. I don’t know what it is in the community 
in which he lives.” 


This Court held that this testimony was erroneously ad- 
mitted and stated: 


“Thus, this witness was permitted to testify that the 
defendant’s character is bad, based not on his general repu- 
tation and character in the community in which he lives, 
but on what people generally say about him in the Young 
community where the homicide occurred. The witness, with- 
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out any limitation as to the community in which defendant 
lived or otherwise testified on direct examination that he 
did not know his general character.” 


The Court cited with approval the following: 


@ 


“It is said in Greenleaf on Evidence, Sec. 461, ‘It is 
not enough that the impeaching witness professes merely 
to state what he has heard “others say”; for those others 
may be but few. He must be able to state what is generally 
said of the person, by those among whom he dwells, or with 
whom he is chiefly conversant; for it is this only that con- 
stitutes his general reputation or character. And, ordinarily, 
the witness ought himself to come from the neighborhood 
of the person whose character is in question.’ ” 


Urbanization and technological advances in communication 
and transportation have so affected modern living conditions 
that the viability of the strict neighborhood rule must be ques- 
tioned. 


“In a community where the ordinary person’s home 
is under the same roof as his store or workshop, or where 
the stores, workshops, offices, and homes are all collected 
within a small village or town group, and one’s working 
associates are equally the neighbors of one’s home, there 
is but one community for the purpose of forming public 
opinion, and there is but a single capacity in which the 
ordinary person can exhibit his character to the community. 
In other words, he can there have but one reputation. But 
in the conditions of life today, especially in large cities, a 
man may have one reputation in the suburb of his residence 
and another in the commercial or industrial circles of 
his place of work; or he may have one reputation in his 
place of technical domicil in New York and another in the 
region of the mines of Michigan or the steel mills of Ohio 
where his investments call him for supervision for portions 
of time. There may be distinct circles of persons, each circle 
having no relation to the other, and yet each having a 
reputation based on constant and intimate personal observa- 
tion of the man. There is no reason why the law should not 
recognize this. The traditional phrase about ‘neighborhood’ 
reputation was appropriate to the conditions of the time; 
but it should not be taken as imposing arbitrary limitations 
not appropriate in other times. ‘Alia tempora, alii mores.’ 
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What the law, then as now, desired, was a trustworthy 
reputation; if that is to be found among a circle of per- 
sons other than the circle of dwellers about a sleeping place, 
it should be received.” 


6 Wigmore on Evidence $ 1616, at 488 (8rd ed. 1940). See 
Annot., 112 A.L.R. 1020; McCormick, Law of Evidence § 44, 
at 92, 98 (Cleary ed. 1972). 


In 29 Am. Jur. 2d, Evidence, § 347, we find the following: 


“The rule is broadly stated that evidence of the good 
or bad character of a party must relate and be confined to 
his general reputation in the community or neighborhood 
in which he resides or has resided. However, the term ‘com- 
munity’ or ‘neighborhood’ is not susceptible of exact geo- 
graphical definition, but means, in a general way, where the 
person is well known and has established a reputation, so 
that the inquiry is not necessarily confined to the domicil 
or residence of the party whose reputation is in question, 
but may extend to any community or society in which he 
has a well-known or established reputation.” 


[2] We are convinced that inquiry into reputation should not 
be necessarily confined to the residence of the party whose repu- 
tation 1s in question, but should be extended to any community 
or society in which the person has a well-known or established 
reputation. Such reputation must be his general reputation, held 
by an appreciable group of people who have had adequate basis 
upon which to form their opinion. Of course, the testifying wit- 
ness must have sufficient contact with that community or so- 
ciety to qualify him as knowing the general reputation of the 
person sought to be attacked or supported. 


[3] Elaine Williams answered the preliminary and qualifying 
question in the affirmative. The cross-examination on voir dire 
did not elicit such facts as would disqualify her from testify- 
ing. 


In the case of State v. Hicks, 200 N.C. 589, 157 S.E. 851, 
the defendant was charged with violation of the prohibition 
laws. The State offered as a witness one Roy Pearson who was 
arrested at a whiskey still, and who testified that defendant 
had been with him and had employed him to operate the still. 
Defendant offered testimony regarding Pearson’s bad character. 
As pertaining to defendant’s witness, one Mims, the record 
shows the following: 
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‘“‘Amos Mims testified: ‘I have heard some people dis- 
cuss the character of Roy Pearson. Q. If they discussed 
his character, did they say what it was, good or bad? (State 
objects; objection sustained.) Q. Do you know what people 
in that community who discussed his character say about 
it? A. Yes. Q. Well, what is it? State objects; objection 
sustained; defendant excepts. Witness would have testified 
that Roy Pearson’s character was bad.” 


Holding it to be prejudicial error for the trial judge to 
sustain the State’s objection to the testimony of the witness, 
Mims, the Court stated: 


“The rule is, that when an impeaching or sustaining 
character witness is called, he should first be asked whether 
he knows the general reputation and character of the wit- 
ness or party about which he proposed to testify. This is a 
preliminary qualifying question which should be answered 
yes or no. If the witness answer it in the negative, he should 
be stood aside without further examination. If he reply in 
the affirmative, thus qualifying himself to speak on the 
subject of general reputation and character, counsel may 
then ask him to state what it is. This he may do categori- 
cally, z.e., simply saying that it is good or bad, without 
more, or he may, of his own volition, but without sugges- 
tion from counsel offering the witness, amplify or qualify 
his testimony, by adding that it is good for certain virtues 
or bad for certain vices. S. v. Colson, 193 N.C., 286, 136 
S.E. 780; S. v. Nance, 195 N.C., 47, 141 S.E. 468. These re- 
quirements were met by the witness Mims, . 


“But it is urged the defendant’s guilt is so overwhelm- 
ingly established by the record, that an inadvertence in 
excluding the testimony of a character witness ought not 
to be regarded as capitally important. There are two an- 
swers to this position. In the first place, it is not conceded 
that the guilt of the defendant is conclusively established 
by the record. ... Suffice it to say, the evidence is in 
conflict. In the second place, the credibility of witnesses is 
peculiarly a matter for the jury and not for the court. S. v. 
Beal, 199 N.C. 278, 154 S.E. 604.” 


Here, it was proper for defendant to offer evidence of the 
bad character of the prosecuting witness by showing her general 
reputation. Such evidence would be relevant to both charges. The 
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evidence was sharply conflicting as to the robbery charge and 
the question of consent in the rape charge. Since the jury is the 
sole judge of a witness’s credibility, it was entitled to hear testi- 
mony concerning the prosecuting witness’s general reputation. 


Further, under the facts of this particular case, the evi- 
dence as to the charge of rape and as to the charge of common 
law robbery was so interrelated that error affecting the verdict 
in the rape case would, in all probability, affect the verdict in 
the robbery case. 


For reasons stated defendant is entitled to a new trial on 
both the charge of rape and the charge of common law robbery. 


New trial. 


HUSKINS, Justice, dissenting. 


I respectfully dissent from the majority view that the trial 
judge expressed an opinion prejudicial to defendant when he 
asked the prosecuting witness the following question: “Let me 
ask you a question of clarification before you go any further, 
you were in the car when you were raped? A. Yes, sir.” It is 
obvious to me that the judge’s question, as phrased, simply 
meant: “Are you saying you were in the car when you were 
raped?’ In my judgment the jury so understood it. The trial 
judge was merely clarifying the testimony of the prosecutrix 
in regard to the place where the intercourse, whether by consent 
or by force, took place. 


This interpretation is strengthened by the fact that de- 
fendant himself later testified that he had sexual relations with 
the prosecutrix with her consent and at her suggestion, thus 
admitting the act but denying the use of force to accomplish it. 
He also denied robbing or beating her and, seeking to explain 
her multiple facial and body bruises, said she fell several times 
due to her drunken condition while walking back to Mary Blue’s 
house. Thus, on the rape charge, the only question really con- 
troverted before the jury was the question of force. The bruises, 
wounds and lacerations found on this woman’s face and body 
by Doctor Rocha when he examined her strongly support the 
victim’s testimony that she was beaten into unconsciousness 
and was being sexually assaulted when she awakened. Profuse 
vaginal bleeding, which no one denies, is further evidence of 
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force. In Hight of the undisputed physical facts, it is quite un- 
derstandable that the jury did not accept defendant’s version. 


State v. Oakley, 210 N.C. 206, 186 S.E. 244 (19386), relied 
upon by the majority, is factually distinguishable. There, de- 
fendant was charged with burglary. In order to establish the 
identity of the burglar the State relied upon testimony that 
tracks at the scene of the crime were followed in newly fallen 
snow to the room of defendant where he was apprehended. While 
an officer was testifying regarding the tracks, the court asked 
the witness: “You tracked the defendant to whose house?” De- 
fendant was awarded a new trial on the ground that the court 
inadvertently expressed an opinion that the State had proven 
the tracks to be those of the defendant. It is most significant 
that the defendant Oakley denied that he was at the burglarized 
home, said he went to his own sleeping quarters about 11 p.m. 
and had been in bed about four hours when the officer came 
and woke him up. Thus, the court’s question assumes a special 
significance on the question of identity. 


Here, defendant admits he was with Mrs. Sanderson, ad- 
mits he had sexual relations with her, and admits that while 
they were in the act she began bleeding profusely. He simply 
denies the use of force, denies that he took her rings and watch, 
and denies that he beat her—-notwithstanding all the physical 
evidence to the contrary. State v. Oakley, supra, does not fit 
these facts. Rather, I think State v. Cureton, 215 N.C. 778, 8 
S.E. 2d 343 (1989), cited by the majority, should control. 


The evidence in this case depicts a horrible assault by a 
nineteen-year-old black man on a fifty-year-old white woman. 
On contradictory evidence the jury convicted defendant of rape 
and common law robbery. It has been said that a defendant 1s 
“entitled to a fair trial but not a perfect one.” Lutwak v. United 
States, 344 U.S. 604, 97 L.Ed. 598, 738 S.Ct. 481 (1958). In my 
view defendant’s trial, although not perfect, was fair and free 
from prejudicial error. I vote to uphold the results of that trial. 


Justice LAKE joins in this dissenting opinion. 
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STATE OF NORTH CAROLINA v. RESTONEY ROBINSON 


No. i 
(Filed 14 March 1978) 


1. Criminal Law § 91— motion to continue — discretionary with trial judge 


Except where a motion for continuance is based upon a right 
guaranteed by the Federal or the State Constitution, it is addressed 
to the sound discretion of the trial court and the ruling of that court 
is not subject to review in the absence of an abuse of discretion. 


2. Criminal Law § 91— denial of continuance — requisites for new trial 


A new trial will not be awarded because of the denial of a mo- 
tion for continuance in the absence of a showing both that there was 
error in the denial and that the defendant was prejudiced thereby. 


3. Criminal Law § 91—same judge at second trial of defendant — insuf- 
ficient ground for continuance 


A defendant is not entitled, as a matter of law, to a continuance 
of his trial on a criminal charge for the sole reason that the judge, 
regularly presiding at the term for which the case is calendared, also 
presided at an earlier session of the court at which the defendant was 
tried and convicted upon a different criminal charge. 


4. Witnesses § 1— mental capacity of witness to testify — sufficiency of 
findings on voir dire 


The trial court did not err in failing to find that a State’s wit- 
ness lacked sufficient mental capacity to testify where the judge con- 
ducted a voir dire at which he considered the witness’s transcript from 
an earlier trial and certain other documents, among them a physician’s 
report as to the witness’s ability to plead to an indictment then pend- 
ing against him and to consult with counsel in preparing his defense, 
and where the judge, having presided at the earlier trial, had observed 
the witness as he testified in that action. 


5. Criminal Law §§ 43, 95— photographs of deceased — admissibility for 
illustrative purposes 
In a first degree murder case the trial court did not err in ad- 
mitting into evidence certain photographic slides where it was deter- 
mined on voir dire that the slides illustrated and explained testimony 
of the doctor who testified as to cause of death and where the court 
instructed the jury that the slides were admitted solely for illustrative 
purposes. 


6. Criminal Law § 84; Searches and Seizures § 1— Selective Service card — 
seizure incident to lawful arrest — admissibility 
The trial court in a first degree murder prosecution did not err 
in admitting into evidence a Selective Service Card taken from de- 
fendant during a search of his person incident to his lawful arrest 
where the card was identified by the seller of the gun used in the 
murder as similar to the one presented by defendant for purpose of 
identification when he purchased the gun. 
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7. Criminal Law § 166—~ assignments of error abandoned 


Assignments of error set forth in defendant’s case on appeal but 
not brought forward or argued in his brief are deemed abandoned. 


8. Homicide § 21— first degree murder — sufficiency of evidence 


In a first degree murder case evidence of the State was sufficient 
to withstand motion for judgment of nonsuit where it was ample to 
show that defendant procured, if he did not compel, one Tinsley to do 
the actual shooting of deceased and that the defendant was present, 
aiding and abetting in the execution of the plan. 


APPEAL by defendant from Seay, J., at the 28 February 1972 
Criminal Session of GUILFORD. 


Under an indictment, proper in form, the defendant was 
found guilty of murder in the first degree and was sentenced 
to imprisonment for life in the State prison, the jury having so 
recommended at the time of returning its verdict. From the 
judgment imposing this sentence, the defendant appeals. 


Prior to trial, upon motion by the defendant, the court con- 
ducted a voir dire to determine the mental competency of 
Tommy Lee Tinsley, a witness for the State, to testify. The 
court found Tinsley competent. The evidence on this voir dire 
is not set out in the record upon this appeal but apparently 
consisted of certain documents relied upon by the defendant, 
including a transcript of Tinsley’s testimony at a previous trial, 
and reports to the court of the staff of Cherry Hospital in Golds- 
boro, North Carolina, concerning examinations of Tinsley at 
the hospital. Quotations from this report, set forth in the order 
of the court finding Tinsley a competent witness, support such 
finding. 


The defendant offered no evidence. That offered by the 
State was to the following effect: 


Just prior to daylight on 80 December 1969, Walter Hubert 
Mills, 94 years of age, was found lving in the doorway of a 
bedroom just inside the front entrance to his home in Greens- 
boro. He had been shot in the abdomen and hip. There were 
bullet holes through the glass of the window of the bedroom 
and through the glass of a window beside the front door of the 
house. The telephone wire leading to the house had been cut. 
Mills died shortly after the shooting, the cause of death being 
shock and cardiac arrest resulting from these gunshot wounds. 
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Prior to the shooting of Mills, Tommy Lee Tinsley worked 
for the defendant at the latter’s laundromat and at his place of 
business known as the Do-Drop Inn. The defendant told Tinsley 
that Mills had some boxes of money which the defendant wanted 
and that he wanted Tinsley to shoot Mills. Prior to the shoot- 
ing of Mills, the defendant took Tinsley to South Carolina where 
the defendant purchased a pistol. After returning from this 
trip, the defendant taught Tinsley how to use the pistol and 
had Tinsley do target practice with it. 


About midnight, some six hours prior to the shooting of 
Mills, the defendant carried Tinsley to Mills’ home in the de- 
fendant’s automobile. Leaving Tinsley in the car the defendant, 
carrying a flashlight, went up to the Mills house, remained there 
for an interval of time and then returned to the car. At the de- 
fendant’s direction, Tinsley went up to the Mills house and rang 
the doorbell but got no response. 


The defendant and Tinsley then drove away, stopping ata 
phone booth from which the defendant made a telephone call. 
Thereafter, they drove back to the Mills house, The defendant, 
armed with another pistol, took his stand behind some rose 
bushes in the yard of a house across the street. He instructed 
Tinsley to go to the Mills house and ring the doorbell. There- 
upon Mills was aroused and turned on a light in the house and 
then the porch light. As Mills was getting ready to come to the 
front door, the defendant told Tinsley, “Go ahead, what are you 
waiting on?” Tinsley then shot through the window four times 
and Mills fell. 


The defendant and Tinsley then left the scene in the de- 
fendant’s automobile. When they got back to the defendant’s 
home, the defendant remarked that he had to go back because 
he had left a cigar. The defendant and Tinsley then returned to 
the Mills home in the defendant’s truck but were unable to 
searcn for the cigar butt due to the fact that police officers had 
arrived at the Mills home. A cigar butt of the brand habitually 
smoked by the defendant was found by the police behind the 
shrubbery in which Tinsley testified that the defendant had 
stationed himself prior to the shooting. Later in the morning 
the defendant again went to the Mills home and, upon arrival, 
asked police officers then at the scene, “Is the old man dead?” 


Following the shooting, the defendant and Tinsley drove 
out into the country and buried the pistol with which Tinsley 
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had shot Mills. Subsequently, the police, accompanied by Tins- 
ley, endeavored unsuccessfully to find the pistol. 


Tinsley did not know Mills and “had nothing against him.” 
The defendant told Tinsley that if Tinsley did not do as he in- 
structed him to do, the defendant would kill him. After Tinsley 
had shot Mills the first time, the defendant told him to shoot 
again and Tinsley did so. Throughout the shooting the defend- 
ant had his gun on Tinsley. 


The pistol, purchased by the defendant in South Carolina, 
was a .82 caliber Arminius, a German made revolver. Bullets 
removed from the body of Mills were .82 caliber and had been 
fired from a weapon with ten lands and grooves twisting to the 
right, a characteristic of an Arminius. 


Mills did keep a considerable amount of money in a box or 
boxes in his home. 


The defendant became dissatisfied with his trial counsel 
following the conclusion of the trial and was represented by 
different counsel on appeal. Both the trial and the appellate 
counsel were privately employed. 


Attorney General Morgan and Associate Attorney Maddox 
for the State. 


James W. Smith for defendant. 


LAKE, Justice. 


[1, 2] The defendant’s first contention in this Court is that 
the trial court erred in denying his motion for a continuance, 
thus depriving him and his counsel of adequate time in which 
to prepare his defense. Except where such motion is based upon 
a right guaranteed by the Federal or the State Constitution, it 
is addressed to the sound discretion of the trial court and the 
ruling of that court is not subject to review in the absence of 
an abuse of discretion. State v. Stepney, 280 N.C. 306, 312, 185 
S.E. 2d 844; State v. Baldwin, 276 N.C. 690, 174 S.E. 2d 526; 
State v. Moses, 272 N.C. 509, 158 S.E. 2d 617; State v. Stinson, 
267 N.C. 661, 148 S.E. 2d 593. A new trial will not be awarded 
because of the denial of a motion for continuance in the absence 
of a showing both that there was error in the denial and that 
the defendant was prejudiced thereby. State v. Moses, supra. 


N.C.] SPRING TERM 1973 75 


—$—— et rE 8 








er er 


State v. Robinson 





a a 





Continuances should not be granted unless the reasons therefor 
are fully established. State v. Stepney, supra. 


In the present case the defendant offered no evidence. 
There is nothing whatever in the record to suggest that he 
desired to call any witness who was not available to him at the 
trial. There is nothing in the record, or in his brief in this Court, 
to support his contention that, in the cross-examination of wit- 
nesses for the State, the presentation of evidence in his own 
behalf or in the preparation for trial, he or his counsel was 
handicapped by the denial of his motion for a continuance. The 
defendant was arrested on 20 August 1971 and the indictment 
was returned by the grand jury on 6 September 1971. The trial 
was commenced on 6 March 1972 and continued to 10 March 
1972, when the jury returned its verdict and sentence was 
imposed. 


The motion for a continuance shows upon its face that the 
defendant was previously tried on the charge of conspiracy to 
commit murder at the 3 January 1972 session of the superior 
court and thereafter made a motion before Judge Seay for a 
speedy trial in this case. Thereupon the judge directed the 
solicitor to try this case at the earliest possible time. It was 
docketed for trial on 21 February 1972 and the defendant then 
stated he was ready for trial, but a continuance was granted 
upon the motion of the State. Clearly, nothing in this sequence 
of events indicates an abuse of discretion in denying the defend- 
ant’s motion for a continuance filed at the commencement of 
the trial on 6 March 1972. 


[3] The motion for continuance did not assert the defendant’s 
need for additional time in order to prepare for trial. It states, 
as its sole ground, that Judge Seay, having presided at the 
above mentioned trial of the defendant on the charge of con- 
spiracy to commit murder, “the defendant feels that it will be 
prejudicial to his cause to have this case tried before the same 
trial judge.” A defendant is not entitled, as a matter of law, 
to a continuance of his trial on a criminal charge for the sole 
reason that the judge, regularly presiding at the term for 
which the case is calendared, also presided at an earlier session 
of the court at which the defendant was tried and convicted 
upon a different criminal] charge. This assignment of error is 
without merit. 


[4] The defendant’s next contention in this Court is that the 
trial court erred in failing to find that the State’s witness, 


76 IN THE SUPREME COURT [283 


State v. Robinson 


re EE PP Py WRU ar Se, 


Tinsley, lacked sufficient mental capacity to be permitted to 
testify. It is quite clearly established in this jurisdiction that a 
challenge to the competency of a witness on the ground of lack 
of mental capacity is addressed to the discretion of the trial 
judge. As Justice Sharp, speaking for this Court in State v. 
Benton, 276 N.C, 641, 174 8.E. 2d 798, said: “Unsoundness of 
mind does not per se render a witness incompetent, the general 
rule being that a lunatic or weak-minded person is admissible 
as a witness if he has sufficient understanding to apprehend 
the obligation of an oath and is capable of giving a correct 
account of the matters which he has seen or heard with respect 
to the questions at issue. The decision as to the competency of 
such a person to testify rests largely within the discretion of 
the trial court.” Accord: State v. Squires, 265 N.C. 888, 144 
S.E. 2d 49; State v. Cade, 215 N.C. 398, 2 S.E. 2d 7; Stansbury, 
North Carolina Evidence, 2d Ed, § 55; 97 C.J.S., Witnesses, 
§ 57(b). 


The defendant’s motion that Tinsley be found incompetent 
to testify was filed on 6 March 1972 at the opening of the trial. 
The trial court conducted a voir dire at which defendant’s coun- 
sel simply stated that Tinsley had been sent to a mental hospital 
by order of a judge of the district court and that he desired 
to offer no evidence as to Tinsley’s mental capacity, except a 
transcript of Tinsley’s testimony at the above mentioned trial 
on the charge of conspiracy and certain other documents. These 
documents included the report of the assistant superintendent 
of the hospital, at which the examination of Tinsley was con- 
ducted and the report of another of the examining physicians 
at the hospital. The order of Judge Seay denying the motion 
recites that the court considered all of these documents. The 
reports of the examining physicians were to the effect that 
Tinsley was able to plead to the indictment then pending 
against him and to consult with his counsel in the preparation 
of his defense. It further appears from the present record that 
Judge Seay, having presided at the earlier trial, had observed 
Tinsley as he testified in that action. Under these circumstances, 
there was no necessity for Judge Seay to interrogate Tinsley 
again in order to determine his mental capacity to testify. There 
is no merit in this assignment of error. 


[5] The defendant's third contention in this Court is that there 
was error in admitting into evidence, as exhibits for the State, 
certain photographic slides, exhibited to the jury by projection 
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upon a screen after the court overruled the defendant’s objec- 
tion. The doctor who performed the autopsy upon the body of 
Mills testified that he, himself, took the pictures during the 
course of the autopsy and that they fairly and accurately repre- 
sented what they purported to show. The court conducted a 
voir dire at which it inspected projections of the slides in the 
absence of the jury. They portrayed the entrance wounds and 
the courses of the bullets into and through the abdominal area, 
which formed the basis for the opinion of the doctor as to the 
cause of death. 


Having ruled that the photographs were admissible, the 
court properly instructed the jury that they were admitted 
solely for the purpose of illustrating and explaining the testi- 
mony of this witness and not as substantive evidence. There 
was no error in this ruling. The number of photographs was 
not excessive and each was revelant upon the question of the 
cause of death. Under such circumstances, the fact that photo- 
graphs depict a gruesome or gory spectacle does not render them 
inadmissible. State v. Frazier, 280 N.C. 181, 185 S.E. 2d 652; 
State v. Chance, 279 N.C. 648, 185 S.E. 2d 227; State v. Atkin- 
son, 275 N.C. 288, 167 S.E. 2d 241; State v. Gardner, 228 N.C. 
567, 46 S.E. 2d 824; Stansbury, North Carolina Evidence, 2d 
Ed, § 34. 


[6] The defendant’s fourth and final contention in this Court 
is that there was error in admitting into evidence a Selective 
Service Card taken from the person of the defendant at the 
time of his arrest on 20 August 1971. The arresting officer 
had a warrant for the defendant’s arrest on the charge of 
murder, the validity of which warrant is not contested by the 
defendant. The search was incident to the arrest and the card, 
showing the defendant’s residence to be in Florence, South 
Carolina, was identified by the seller of the gun used by Tinsley 
as similar to the one presented to him by Robinson for purposes 
of identification when Robinson purchased the weapon. Under 
these circumstances, there was no error in admitting the card 
into evidence. State v. Jackson, 280 N.C. 122, 185 S.E. 2d 202; 
State v. Roberts, 276 N.C. 98, 171 S.E. 2d 440; State v. Tippett, 
270 N.C. 588, 155 S.E. 2d 269. In any event, this evidence re- 
lated to a minor incident of the State’s case and it is inconceiv- 
able that the jury would have returned a different verdict had 
this evidence not been introduced. Thus, even if erroneous, this 
ruling of the trial court would not be ground for a new trial. 
State v. Fletcher, 279 N.C. 85, 100, 181 8.E. 2d 405. 
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[7] The five remaining assignments of error set forth in the 
defendant’s case on appeal are not brought forward in his brief 
and no authorities are cited or argument made therein in sup- 
port thereof. They are, therefore, deemed abandoned. Strong, 
N. C. Index 2d, Criminal Law, § 166, and cases there cited. 
Due, however, to the serious nature of the case, we have 
examined each of them and find no merit therein. They relate 
to the denial of a motion to strike the entire testimony of the 
doctor who performed the autopsy, the admission in evidence of 
testimony that the deceased kept a considerable amount of 
money in a box in his home, the denial of a motion to suppress, 
as evidence, bullets removed from the body and _ identified 
positively by the doctor making the autopsy, the denial of a 
motion for nonsuit, and a portion of the charge to the jury. 


[8] As to the motion for judgment of nonsuit, the evidence 
introduced by the State is ample, if true as the jury believed it 
to be, to show that the defendant procured, if he did not compel, 
Tinsley to do the actual shooting of Mills and that the defendant 
was present, aiding and abetting in the execution of the plan. 
As said by Justice Sharp in State v. Benton, supra: 


“Parties involved in the commission of a murder are 
either principals or accessories. ‘A principal in the first 
degree is the person who actually perpetrates the deed 
either by his own hand or through an innocent agent.’ Any 
other who is actually or constructively present at the place 
of the crime either aiding, abetting, assisting, or advising 
in its commission, or is present for that purpose, is a prin- 
cipal in the second degree. In our law, however, ‘the 
distinction between principals in the first and second degrees 
is a distinction without a difference.’ Both are principals 
and equally guilty.’ (Citations omitted throughout.) 


The defendant, found guilty of first degree murder, was 
sentenced to imprisonment for life, pursuant to the recommen- 
dation of the jury made at the time it returned its verdict, such 
verdict and recommendation being permitted by the instruc- 
tions of the trial court. It will be observed that the murder of 
which the defendant has been found guilty was committed and 
that he was convicted and sentenced prior to the decision of the 
Supreme Court of the United States in Furman v. Georgia, 408 
U.S. 288, 92 §8.Ct. 2726, 33 L.Ed. 2d 846, and prior to our de- 
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cision in State v. Waddell, 282 N.C. 481, 194 8.E. 2d 19. The 
sentence to imprisonment for life will, therefore, not be dis- 
turbed. 


No error. 
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DULAN P. SELLERS ann GRACE W. SELLERS v. FRIEDRICH RE- 
FRIGERATORS, INC., and J. L. NICHOLS anp CECIL WALLACE, 
PARTNERS, T/A COMMERCIAL EQUIPMENT COMPANY 


No. 17 
(Filed 14 March 1973) 


1. Limitation of Actions § 4— defective design and installation of heating 
system — accrual of action 


A eause of action to recover damages for the destruction of plain- 
tiffs’ home by fire allegedly caused by the negligent manufacture and 
installation of a heating and cooling system in the home accrued and 
the statute of limitations began to run on the day the delivery of the 
defective equipment was completed. 


2. Limitation of Actions § 4— owners in possession — action for negligent 
manufacture and installation of heat pumps — statute of limitations 


Where plaintiffs were in possession of a home when heat pumps 
were installed therein and continued in possession and control as own- 
ers until the date of a fire in the home, plaintiffs’ action against a 
manufacturer and a contractor to recover fire damages allegedly 
caused by the negligent manufacture and installation of the heat 
pumps was governed by the three-year statute of limitations, G.S. 
1-52(5), and not by the six-year statute of limitations, G.S. 1-50(5). 


ON certiorari to the Court of Appeals to review its decision 
reported in 15 N.C. App. 7238, 190 S8.E. 2d 680 (1972), which 
reversed summary judgment in favor of the defendants by 
Hubbard, J., at the 27 September 1971 Session of DUPLIN Su- 
perior Court. 


Plaintiffs were the owners of a home in the town of Wal- 
lace, North Carolina. In May 1964 plaintiffs orally contracted 
with defendant Commercial Equipment Company for the instal- 
lation of a heating system in this home. The installation was 
completed in the summer of 1965. On 25 January 1967 the 
home was destroyed by fire. This action was instituted on 8 
October 1968. Plaintiffs allege that the fire which destroyed 
their home was proximately caused by defendant Friedrich 
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Refrigerators, Inc., in negligently designing and constructing 
the heating system, and by the concurring negligence of defend- 
ant Commercial Equipment Company in negligently installing 
it, thereby damaging plaintiffs in the amount of $64,800. 


Defendants answered, denied negligence, and pleaded the 
three-year statute of limitations in bar of plaintiffs’ action. On 
15 September 1971 defendants filed motion for summary judg- 
ment on the ground that plaintiffs’ cause of action accrued, if at 
all, more than three years prior to the institution of this action 
and therefore is barred by the three-year statute of limitations, 
G.S. 1-52. On 27 September 1971 all parties stipulated that the 
installation of the heat pumps was completed more than three 
years prior to the filing of this action. Defendants’ motion for 
summary judgment on the ground that plaintiffs’ action was 
barred by the three-year statute of limitations was allowed, 
and summary judgment for all defendants was entered on 30 
September 1971. 


Plaintiffs appealed and the Court of Appeals in an opinion 
by Judge Vaughn, concurred in by Judges Morris and Graham, 
reversed. We allowed certiorari on 8 November 1972. 


Marshall, Williams, Gorham & Brawley by Lonnie B. Wil- 
liams for Friedrich Refrigerators, Inc., defendant appellant. 


Charles E. Nichols; Blossom & Burrows by William C. 
Blossom for Commercial Equipment Company, defendant appel- 
lant. 


Crossley & Johnson by Robert White Johnson for plaintiff 
appellees, 


MOORE, Justice. 


The determinative question is: Is an action by plaintiffs, 
owners in possession of real property, against manufacturer and 
contractor for negligent manufacture and installation of heating 
and cooling equipment on the real property governed by G.S. 
1-52 (5), the three-year statute of limitations, or by G.S. 1-50(5), 
the six-year statute? 


G.S. 1-52(5) provides a three-year statute of limitations 
“for criminal conversation, or for any other injury to the per- 
son or rights of another, not arising on contract and not here- 
after enumerated.” The parties have stipulated that the instal- 
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lation of the heat pumps was completed more than three years 
prior to the filing of this action. In view of this stipulation, if 
G.S. 1-52(5) is the controlling statute of limitations, plaintiffs’ 
action is barred. 


In Matthieu v. Gas Co., 269 N.C. 212, 152 S.E. 2d 336 
(1966), plaintiff purchased a forced air furnace from defend- 
ant in August 1960. Four to six weeks after installation, plain- 
tiff began to notice dirt and dust coming out of the register 
of the furnace. This condition continued to exist for four years 
with intermittent complaints by plaintiff. The furnace was re- 
paired in December 1964, and the action was commenced in 
March 1965. This Court held that under G.S. 1-52 the statute of 
limitations of three vears had run. Justice Branch stated: 


“A cause of action accrues and the statute of limita- 
tions begins to run whenever a party becomes liable to an 
action, if at such time the demanding party is under no 
disability. This rule is subject to certain exceptions, such 
as torts grounded on fraud or mistake, none of which are 
applicable to the instant case. However, the more difficult 
auestion is to determine when the cause of action accrues, 
In the case of Mast v. Sapp, 140 N.C. 588, 53 S.E. 350, this 
Court said: ‘Where there is a breach of an agreement or 
the invasion of an agreement or the invasion of a right, 
the law infers some damage, ... The losses thereafter 
resulting from the injury, at least where they flow from 
it proximately and in continuous sequence, are considered 
in aggravation of damages. ... The accrual of the cause 
of action must therefore be reckoned from the time when 
the first injury was sustained. ... When the right of the 
party is once violated, even in ever so small a degree, the 
injury, in the technical acceptation of that term, at once 
springs into existence and the cause of action is complete.’ ”’ 


Jewell v. Price, 264 N.C. 459, 142 S.E. 2d 1 (1965), involves 
facts substantiallv similar to those in the instant case. In Jewell, 
pursuant to a written contract including plans and specifica- 
tions, defendant, a general contractor, built for plaintiffs a 
residence which he delivered to them on 15 November 1958. The 
house was heated by a forced air furnace. On 18 January 1959 
the house and all of its contents were destroyed by fire. On 12 
January 1962 plaintiffs brought an action to recover the fire 
loss from the defendant. Evidence was offered which tended 
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to show that the fire resulted from a defect in the furnace. 
The Court held that G.S. 1-52 barred plaintiffs’ action. Justice 
Sharp said: 


“. . . The accrual of the cause of action must therefore 
be reckoned from the time the first injury, however 
slight, was sustained. Mast v. Sapp, 140 N.C. 583, 58 S.E. 
3850. It is unimportant that the actual or the substantial 
damage does not occur until later if the whole injury results 
from the original tortious act.... ” 


Any act of negligence or breach of contractual duty which 
results in injury to the plaintiff, even a nominal injury, com- 
mences the statutory period within which the action must be 
brought. Matthieu v. Gas Co., supra; Jewell v. Price, supra; 
Motor Lines v. General Motors Corp., 258 N.C. 328, 128 S.E. 
2d 418 (1962); Shearin v. Lloyd, 246 N.C. 368, 98 S.E. 2d 508 
(1957); Connor v. Schenck, 240 N.C. 794, 84 S.E. 2d 175 
(1954) ; Lewis v. Shaver, 236 N.C. 510, 73 S.E. 2d 320 (1952). 


[1] In the present case, if the heat pumps contained a defect, 
plaintiffs sustained an injury on the day the delivery of the 
defective equipment was completed and the statute of limita- 
tions began to run. Any subsequent damage was only in aggra- 
vation of that injury. Therefore, if the three-year statute of 
limitations provided in G.S. 1-52 is applicable, the action is now 
barred. 


Chapter 1157 of the Session Laws of 1971, now codified as 
G.S. 1-15 (b), apparently sought to change the rule as to the time 
when the cause of action accrued, as well as the time limitation. 
It provides that in cases other than for wrongful death, having 
as an essential element bodily injury to the person or a defect 
in or damage to property which originated under circumstances 
making the injury, defect or damage not readily apparent to 
the claimant at the time of its origin, the cause of action is 
deemed to have accrued at the time the injury was discovered 
by the claimant, or ought reasonably to have been discovered 
by him, whichever event occurs first. It further provides that 
in such cases the period shall not exceed ten years from the 
last act of the defendant giving rise to the claim for relief. 
This Act became effective on 21 July 1971, but stated that it 
shall not affect pending litigation. The present action was 
instituted on 8 October 1968. Hence, Chapter 1157 is not applica- 
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ble, and this case must be decided under the statutes then 
existing. 


[2] Plaintiffs contend that G.S. 1-52(5), the three-year statute, 
is not applicable and that G.S. 1-50(5), the six-year statute, is 
controlling, Defendants contend, however, that the second sen- 
tence in G.S. 1-50(5) plainly states that the six-year statute 
does not apply to plaintiffs as they were the owners in actual 
control and possession of the premises at the time of the 
improvements and the subsequent damages, and that plaintiffs’ 
action is barred by the three-year statute. G.S. 1-50(5) states: 


“No action to recover damages for any injury to 
property, real or personal, or for an injury to the person, 
or for bodily injury or wrongful death, arising out of the 
defective and unsafe condition of an improvement to real 
property, nor any action for contribution or indemnity for 
damages sustained on account of such injury, shall be 
brought against any person performing or furnishing the 
design, planning, supervision of construction or construc- 
tion of such improvement to real property, more than six 
(6) years after the performance or furnishing of such 
services and construction. This limitation shall not apply 
to any person in actual possession and control as owner, 
tenant or otherwise, of the improvement at the time the 
defective and unsafe condition of such improvement con- 
stitutes the proximate cause of the injury for which it 
is proposed to bring an action.” 


In a law review article discussing this statute, 7 Wake 
Forest Law Review 101, 105-106 (1970), the author states: 


“It is interesting to speculate, however, upon the effect 
of the second sentence, which requires that a plaintiff not 
have been in possession and control at the time the condi- 
tion of the improvement caused the actionable injury. Un- 
doubtedly, this requirement will restrict the application of 
the statute to a relatively few factual situations, such as 
those involving a transfer of the property after the im- 
provement is made to a subsequent owner or tenant, or 
those involving an injury to the person or property of a 
third person, neither an owner nor tenant. Presumably, a 
persoh in both possession and control of the improvement 
when it is made, or when the negligent act or breach of 
warranty occurs, must still bring his action within the 
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limitation prescribed by G.S. 1-52. The statutory lan- 


guage, ‘.. . at the time the defective and unsafe condition 
of such improvement constitutes the proximate cause of 
the injury...’ must be read in the light of the established 


rule that subsequent substantial damage is but an aggrava- 
tion of the perhaps nominal damages which are inferred 
from the original breach of warranty or tortious invasion 
of a right.” 


Henry C. Lauerman, Professor of Law at Wake Forest 
University, in an article in 8 Wake Forest Law Review 309, 
344 (1972), in discussing this question says: 


“GS. 1-50(5) applies only to plaintiffs not in actual 
possession and control, as owner, tenant or otherwise, of 
the improvement at the time a defective or unsafe condi- 
tion of such improvement to realty ‘constitutes the proxi- 
mate cause of the injury for which it is proposed to bring 
an action.’ In such a situation, when the defendant (1) 
has performed or furnished the design, or (2) has super- 
vised construction, or (8) has constructed the improvement, 
the action shall accrue on ‘the performance or furnishing 
of such services and construction.’ 


“If the owner himself occupied the building at the 
time the latent defect in the building proximately caused 
substantial damage, G.S. 1-50(5) would not apply.” 


Four states have statutes employing substantially the same 
language as G.S. 1-50(5). New Hampshire Rev. Stat. § 508:4-b; 
New Jersey Stat. Ann., 2A :14-1.1; Utah Code Ann. § 78-12-25.5; 
Wisconsin Stat. Ann. § 893.155. Many other states have statutes 
dealing with the same subject matter. Only the New Jersey stat- 
ute has at present been interpreted by an appellate court. In Gil- 
liam v. Admiral Corporation, 111 N.J. Super. 870, 268 A. 2d 338 
(1970), defendants, while owners of the subject premises, in- 
stalled a ladder to the top of the second floor in July or August 
of 1957. On 26 March 1962 defendants conveyed the land to 
plaintiffs’ decedents. On 81 October 1968 the subject premises 
burned causing the death of plaintiffs’ decedents, current own- 
ers of the property. On 26 September 1969 plaintiffs, as admin- 
istrators of decedents’ estates, brought an action against the de- 
fendants alleging that the ladder installed in 1957 was defective 
and was the proximate cause of decedents’ death. New Jersey 
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Stat. Ann., 2A:14-1.1 contains the same language as the North 
Carolina statute except that it provides a ten-year rather than 
a six-year statute of limitations. The Court held that the statute 
was applicable under the facts in Giliam and barred plaintiffs’ 
action since 1t was brought more than ten years from the date of 
completion of the improvement. However, the Court said: 


“It 1s apparent however, that the legislature intended 
by this limitation to preserve the common law principle of 
liability in the case of any person in actual possession and 
control as owner, tenant, or otherwise of the improvement 
at the time the defective and unsafe condition of such 
improvement constitutes the proximate cause of the injury 
or damage for which the action is brought.” 


The case is distinguishable from the instant case since in Gilliam 
plaintiffs were not in control of the premises when the improve- 
ment was installed. Indeed, the above quoted language in Gillham 
implies that had that Court been faced with the fact situation in 
the instant case, it would have held that the statute did not 


apply. 


This Court has not construed G.S. 1-50(5). To do so we 
rely on established rules of statutory construction. The intent 
of the legislature controls the interpretation of a statute. Galli- 
gan v. Town of Chapel Hill, 276 N.C. 172, 171 S.E. 2d 427 
(1970). “In construing a statute, it will be presumed that the 
legislature comprehended the import of the words employed 
by it to express its intent. Accordingly, technical terms must 
ordinarily be given their technical connotation in the interpreta- 
tion of a statute. But where the words of a statute have not 
acquired a technical meaning, they must be construed in accord- 
ance with their common and ordinary meaning unless a different 
meaning is apparent or definitely indicated by the context.” 7 
Strong, N. C. Index 2d, Statutes § 5, p. 72; Cemetery, Inc. v. 
Rockingham County, 278 N.C. 467, 160 S.E. 2d 298 (1968) ; 
Seminary, Inc. v. Wake County, 251 N.C. 775, 112 S.E. 2d 528 
(1959) ; State v. Baker, 229 N.C. 738, 48 S.E. 2d 61 (1948). 


Plaintiff Dulan P. Sellers helped plan and supervise the 
installation of the heat pumps in question and he and his wife 
were in possession of the premises when the heat pumps were 
installed and continued in actual possession and control] as own- 
ers until the date of the fire. G.S. 1-50(5) specifically provides: 
“This limitation shall not apply to any person in actual posses- 
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sion and control as owner, tenant or otherwise, of the improve- 
ment at the time the defective and unsafe condition of such 
improvement constitutes the proximate cause of the injury for 
which it is proposed to bring an action.” (Emphasis added.) 
Giving these words their “common and ordinary meaning,” the 
restrictive sentence is clearly applicable to the plaintiffs. The 
rationale of excluding owners in possession and control is under- 
standable. The owner in possession and control is in the best 
position in the exercise of diligence to acquire accurate and ~ 
precise knowledge of any defective improvement to his real 
property. It is apparent that the legislature intended to benefit 
only those persons who were not in possession and control of 
the real property at the time of the defective or unsafe condition 
of such improvement constituted the proximate cause of the 
injury or damage for which the action is brought. 


We hold that G.S. 1-50(5) is not applicable to plaintiffs 
and that their cause of action is barred by the three-year statute 
of limitations. 


The installation of the heat pumps was completed in the 
summer of 1965. The fire occurred in January 1967. Plaintiffs 
had more than eighteen months in which to bring their action. 
This is not, therefore, a hardship case in which plaintiffs had 
a very short period of time in which to act. Even so, as said 
by Justice Bobbitt (now Chief Justice) tin Shearin v. Lloyd, 
246 N.C. 368, 98 S.E. 2d 508 (1957) : “Statutes of limitations are 
inflexible and unyielding. They operate inexorably without ref- 
erence to the merits of plaintiff’s cause of action. They are 
statutes of repose, intended to require that litigation be initiated 
within the prescribed time or not at all.” 


Defendant Friedrich Refrigerators, Inc., further contends 
that G.S. 1-50(5) concerns only actions “... against any person 
performing or furnishing the design, planning, supervision of 
construction or construction of such improvement,” and that 
this statute does not apply in an action against a manufacturer 
of equipment which ultimately becomes a part of the building. 
However, in view of our decision that the plaintiffs’ cause of 
action against all the defendants is barred by the three-year 
statute, it is not necessary to pass upon this contention. 


For the reasons stated we hold that G.S. 1-50(5) is not 
applicable and that plaintiffs’ cause of action is barred by G.S. 
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1-52, the three-year statute of limitations. The decision of the 
Court of Appeals is therefore reversed, and the case is remanded 
to the Court of Appeals with direction that it remand the case 
to the Superior Court of Duplin for entry of judgment affirming 
the order of Judge Hubbard dismissing the action. 


Reversed and remanded. 





a 





NATIONWIDE MUTUAL INSURANCE COMPANY v. AETNA LIFE 
AND CASUALTY COMPANY 


No. 24 
(Filed 14 March 19738) 


1. Insurance § 3— statute as part of policy 
The provisions of a statute applicable to insurance policies are 
a part of the policy to the same extent as if written therein, and when 
the terms of the policy conflict with statutory provisions favorable to 
the insured, the provisions of the statute will prevail. 


2. Insurance § 88— automobile liability policy — exclusion of automobile 
used in automobile business — invalidity 

Provision of an owner’s automobile liability policy excluding from 

coverage an owned automobile while used “in the automobile business” 

by any person other than the named insured and certain other persons 

is repugnant to the mandatory requirements of the Motor Vehicle and 

Financial Responsibility Act and is, therefore, invalid. G.S. 20-279.21, 


3. Insurance § 85—— automobile liability policy — other automobiles — ex- 
clusion of use in automobile sales agency or service station —validity 


Provision of an owner’s automobile liability policy excluding from 
coverage the use by the named insured of an automobile other than 
that described in the policy upon the occurrence of any accident arising 
out of the operation of “an automobile sales agency” or a “service 
station” js valid since the coverage furnished insured as to the use of 
“other” vehicles is in addition to the mandatory requirements of the 
Vehicle and Financial Responsibility Act and is therefore voluntary. 


APPEAL by plaintiff from Gamobill, J., 81 July 1972, Civil 
Session of FORSYTH Superior Court. 


This is a declaratory judgment action in which Nationwide 
Mutual Insurance Company (Nationwide) seeks determination 
of the respective coverages and liabilities of Nationwide, as in- 
surer of Donald Ray Alexander (Alexander), and Aetna Life 
and Casualty Company (Aetna), as insurer of Gorrell Dean 
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Murphy (Murphy), arising out of injuries sustained by Joseph 
Scott Miller, a minor, on 21 November 1969. 


Murphy, who was employed by Alexander, gave Alexander 
permission to use Murphy’s 1965 Mercury automobile to pick 
up a school teacher so that she might obtain her car which 
was being serviced at the service station operated by Alexander. 
Alexander parked the Murphy automobile and left it unattended. 
The automobile rolled down the street onto a sidewalk, striking 
and injuring Joseph Scott Miller. Both the minor’s father and 
the minor, by his next friend, instituted actions to recover dam- 
ages growing out of the accident. Prior to trial, plaintiff and 
defendant settled the pending actions, each bearing one-half of 
the total cost of the settlement. Thereafter Nationwide instituted 
this action. 


The policy issued by Aetna to Murphy, in effect at the time 
of the accident, provided coverage on the 1965 Mercury auto- 
mobile owned by Murphy in part as follows: 


“ “Persons Insured 
The following are Insureds under Part I: 
(a) With respect to the owned automobile: 


(1) The named Insured and any resident of the 
same household. 


(2) Any other person using such automobile with 
permission of the named Insured, provided his actual 
operation or (if he is not operating) his other actual 
use thereof is within the scope of such permission, and 


(Sjew a a 7 
The policy also contained this exclusion: 


““(o) to an owned automobile while used by any 
person while such person is employed or otherwise engaged 
in the automobile business, but this exclusion does not 
apply to the named Insured, a resident of the same house- 
hold as the named Insured, a partnership in which the 
named Insured or such resident is a partner, or any partner, 
agent or employee of the named Insured, such resident or 
partnership,’ ” 
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At the time of the accident there was in effect an auto- 
mobile lability policy issued by Nationwide to Alexander on a 
described automobile owned by him. This policy restricted cover- 
age when Alexander was driving an automobile other than the 
vehicle described in the policy in the following manner: 


“<‘This insuring agreement does not apply: ... to any 
accident arising out of the operation of an automobile sales 
agency, repair shop, service station, storage garage, or 
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public parking place; 
At the time of the accident G.S. 20-279.21 provided: 
“S$ 20-279.21. ‘Motor vehicle liability policy’ defined.— 


(a) A ‘motor vehicle liability policy’ as said term is 
used in this article shall mean an owner’s or an operator’s 
policy of liability insurance, certified as provided in 
§ 20-279.19 or § 20-279.20 as proof of financial responsi- 
bility, and issued, except as otherwise provided in 
§ 20-279.20, by an insurance carrier duly authorized to 
transact business in this State, to or for the benefit of the 
person named therein as insured. 


(b) Such owner’s policy of liability insurance: 


(1) Shall designate by explicit description or by appro- 
priate reference all motor vehicles with respect to which 
coverage is thereby to be granted; 


(2) Shall insure the person named therein and any 
other person, as insured, using any such motor vehicle or 
motor vehicles with the express or implied permission of 
such named insured, or any other persons in lawful pos- 
session, against loss from the liability imposed by law 
for damages arising out of the ownership, maintenance 
or use of such motor vehicle or motor vehicles within the 
United States of America or the Dominion of Canada, 
subject to limits exclusive of interest and costs, with respect 
to each such motor vehicle, as follows: Ten thousand dol- 
lars ($10,000.00) because of bodily injury to or death of 
one person in any one accident and, subject to said limit 
for one person, twenty thousand dollars ($20,000.00) he- 
cause of bodily injury to or death of two or more persons 
in any one accident, and five thousand dollars ($5,000.00) 
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because of injury to or destruction of property of others 
in any one accident; and 


(8) . 
* x ok x 


(g) Any policy which grants the coverage required 
for a motor vehicle liability policy may also grant any 
lawful coverage in excess of or in addition to the coverage 
specified for a motor vehicle liability policy and such 
excess or additional coverage shall not be subject to the 
provisions of this article. With respect to a policy which 
grants such excess or additional coverage the term ‘motor 
vehicle liability policy’ shall apply only to that part of the 
coverage which is required by this section.” 


Judge Gambill, sitting without a jury, heard the case on 
stipulated facts. After finding facts and reaching conclusions of 
law, he entered judgment in favor of defendant, Aetna. Plaintiff 
appealed to the North Carolina Court of Appeals, and on 16 
January 1973 this Court allowed plaintiff’s petition for writ 
of certiorari to the North Carolina Court of Appeals prior to 
determination. 


Hudson, Petree, Stockton, Stockton & Robinson by J. Rob- 
ert Elster and James H. Kelly, Jr., Attorneys for plaintiff- 
appellant. 


Robert R. Gardner, Attorney for plaintiff-appellant. 


Womble, Carlyle, Sandridge & Rice by Grady Barnhill, Jr., 
attorney for defendant-appellee. 


BRANCH, Justice. 


The primary purpose of the Motor Vehicle and Financial 
Responsibility Act of 1958, Article 9A, Chapter 20 of the Gen- 
eral Statutes is to compensate the innocent victims of financially 
irresponsible motorists. The victim’s right to recover against 
the insurer is not derived through the insured, as in cases of 
voluntary insurance, but under this Act his right to recover is 
statutory and becomes absolute upon occurrence of an injury 
covered by the policy. G.S. 20-279.21 (f) (1) ; Jones v. Insurance 
Co., 270 N.C. 454, 155 S.E. 2d 118; Insurance Co. v. Roberts, 
261 N.C. 285, 184 S.E. 2d 654. 
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One of the ways in which the Act attempts to accomplish 
its purpose is by requiring every owner or operator of a motor 
vehicle to prove his financial responsibility by acquiring an 
owner’s insurance policy or an operator’s insurance policy pro- 
viding coverage in accordance with the statutory provisions. 
G.S. 20-279.19, 21. 


An owner’s policy protects the named insured and any per- 
son using the designated insured vehicle with the owner’s permis- 
sion. Such policy offers no protection for liability arising from 
the use of a vehicle not described in the policy. An operator’s 
policy protects the named insured from liability arising out of 
the use of any vehicle. G.S. 20-279.21(c) ; Lofquist v. Insurance 
Company, 263 N.C. 615, 140 S.E. 2d 12. 


The policy issued by Aetna to Murphy was an owner’s 
policy. Since the automobile described in the policy was being 
used by Alexander with Murphy’s permission, the policy af- 
forded protection to both Murphy and Alexander unless the 
exclusion relating to use of the automobile while engaged in 
the automobile business was valid. 


Thus, determination of Aetna’s liability rests upon the 
validitv of the exclusion contained in its policy. 


[1] It is well recognized in North Carolina that the pro- 
visions of a statute applicable to insurance policies are a part 
of the policy to the same extent as if therein written, and 
when the terms of the policy conflict with statutory provisions 
favorable to the insured, the provisions of the statute will 
prevail. Insurance Company v. Insurance Company, 269 N.C. 
341, 152 S.E. 2d 486; Insurance Company v. Roberts, supra; 
Howell v. Indemnity Company, 237 N.C. 227, 74 S.E. 2d 610; 
Eckard v. Insurance Company, 210 N.C. 180, 185 S.E. 671. 


G.S. 20-279.21(b) (2) provides that an owner’s policy 
“Shall insure the person named therein and any other person, 
as insured, using any such motor vehicle... with the... per- 
mission of such named insured,...” (Emphasis ours.) 


Defendant relies on Insurance Company v. McAbee, 268 
N.C. 326, 150 S.E. 2d 496, as authority for its contention that 
the exclusionary provision in its policy is valid. In that case, 
James A. Queen (Queen) arranged to have his automobile re- 
paired by Aubrey McAbee, trading as McAbee’s Pine Grove 
Service Station. McAbee sent his agent, Ira Beach (Beach), to 
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bring the Queen automobile to McAtee’s place of business to 
be repaired. The automobile was repaired and on the return 
trip an accident occurred which resulted in personal injuries to 
Emily Jean Perkins. Emily Jean Perkins, by her next friend, 
instituted an action for damages against Queen, Beach and 
McAbee. At the time of the accident, Nationwide Mutual Insur- 
ance Company (Nationwide) had issued a policy of insurance, 
which was in full force and effect, to Queen providing owner 
coverage against liability arising out of the use of the vehicle. 
The policy excluded coverage “‘to an owned automobile while 
used in the automobile business.” At the time of the accident, 
there was also in effect a garage liability policy which was 
issued to McAbee’s Pine Grove Service Station by Federated 
Mutual Implement and Hardware Insurance Company (Fed- 
erated). 


Nationwide refused to defend Beach and McAbee in the 
pending action, contending that it had no liability to Beach and 
McAbee because of the exclusion contained in its policy. The 
trial court held that both Nationwide and Federated were liable 
within the limits of their respective policies for the injuries 
resulting from the operation of the Queen automobile by Beach. 
Nationwide appealed. 


This Court reversed the trial court and held that Nation- 
wide had incurred no liability. The basis of the Court’s holding 
was that the employee, Beach, was operating the vehicle in the 
automobile business and that the exclusion in Nationwide’s 
policy operated to relieve Nationwide of lability. 


Examination of the record and briefs in McAbee reveals 
that the declaratory action sought an interpretation of the lan- 
guage contained in Nationwide’s exclusion. Nowhere do we find 
any mention of Article 9A of Chapter 20 of the General Statutes 
of North Carolina. The question of the validity of the exclusion 
in light of the Financial Responsibility Act was not raised by 
the parties and was not considered by the Court in reaching its 
decision. We, therefore, hold that McAbee is not authoritative 
as to the specific question here presented. 


{2] The exclusion in the Aetna policy purported to limit the 
coverage made mandatory by G.S. 20-279.21. This exclusion, be- 
ing in derogation of the mandatory requirements of the statute, 
as well as unfavorable to the insured and contrary to the 
primary purpose of the Motor Vehicle Safety and Responsibility 
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Act, is invalid. Thus, the Aetna policy issued to Murphy affords 
coverage both to Alexander and Murphy. 


[3] We next consider the Nability of Nationwide arising out 
of the accident by virtue of the policy issued to Alexander. This 
policy was also an owner’s policy on a described automobile. It 
afforded protection against liability “arising out of the owner- 
ship, maintenance and use of the automobile.” (Emphasis ours.) 


The policy also provided coverage to the named insured 
while he was driving an automobile other than that described 
in the policy. However, it excluded protection as to the use of 
such other automobile upon the occurrence of ‘‘any accident aris- 
ing out of the operation of an automobile sales agency, .. . serv- 
ice station...” 


“Freedom of contract, unless contrary to public policy 
or prohibited by statute, is a fundamental right included in 
our constitutional guaranties. Constitution, Art. I, sec. 17; 
Alford v. Insurance Co., 248 N.C. 224, 108 S.E. 2d 8; 12 
Am. Jur. 641, 642.” 


Muncie v. Insurance Co., 2538 N.C. 74, 116 S.E. 2d 474. 


The provisions of the Nationwide policy which insured 
against loss arising out of the ownership, maintenance or use 
of the described vehicle met the mandatory requirements of 
G.S. 20-279.21. The coverage furnished its insured as to the use 
of other automobiles was in addition to the mandatory statutory 
requirements and was therefore voluntary. Woodruff v. Insur- 
ance Company, 260 N.C. 728, 183 S.E. 2d 704; Insurance Com- 
pany v. Roberts, supra; Swain v. Insurance Company, 258 N.C. 
120, 116 S.E. 2d 482; Howell v. Indemnity Company, supra. 
Since this coverage was additional, or voluntary, the exclusion 
relating thereto is not subject to the requirements of G.S. 
20-279.21. GS. 20-279.21 (2g). 


The exclusion in the Nationwide policy issued to Alexander 
does not violate public policy and is not invalidated by the 
provisions of the Motor Vehicle and Financial Responsibility 
Act. Nationwide’s exclusion, therefore, relieves it from liability 
under its policy issued to Alexander. 


The judgment entered by the trial judge is vacated, and 
this cause is remanded to the Superior Court of Forsyth County 
for entry of judgment consistent with this opinion. 


Reversed and remanded. 
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STATE OF NORTH CAROLINA v. HOMER MACK GUFFEY 


No. 10 
(Filed 14 March 1978) 


1. Criminal Law § 18—~ trial upon warrant in superior court — prerequi- 
sites 
A defendant may be tried in superior court upon a warrant only 
if there has been a trial and appeal from a conviction by an inferior 
court having jurisdiction. G.S. 15-187; G.S. 15-140. 


2. Criminal Law §§ 16, 18—-misdemeanor — jurisdiction of superior court 
derivative 
The jurisdiction of the superior court in a case involving the 
operation of a motor vehicle on a public street while the operator’s 
license issued a defendant was permanently revoked is derivative, and 
the trial in superior court for that charge upon the original warrant 
is a nullity where the record does not disclose that defendant was con- 
victed and sentenced in district court for the offense; therefore, judg- 
ment of the court against defendant for violation of G.S. 20-28(b) is 
arrested. 


3. Automobiles § 125; Indictment and Warrant § 12— warrant charging 
driving under the influence, fourth offense — trial in superior court for 
first offense — no error 


Though defendant was tried and convicted in district court for 
driving under the influence, fourth offense, upon his appeal to superior 
court, he could be tried for driving under the influence, first offense, 
since the warrant charging him with a subsequent offense of driving 
under the influence would support a verdict of driving under the in- 
fluence and since the change did not affect the nature of the charge 
against him but related only to punishment. 


ON certiorari to the Court of Appeals to review its decision 
reported in 16 N.C. App. 444, 191 S.E. 2d 760 (1972), which 
found no error in defendant’s trial before Bailey, J., at the 
February 28, 1972 Session of ORANGE Superior Court. 


On 18 September 1971 Magistrate H. W. Phelps, pursuant 
to an affidavit by Sergeant Wesley M. Boykin of the North 
Carolina Highway Patrol, issued a warrant charging defendant 
with operating a motor vehicle on a public street or highway 
while under the influence of intoxicating liquor, fourth offense, 
and operating a motor vehicle on a public street or highway 
while the operator’s license issued to him was permanently 
revoked. The following endorsement appeared on the warrant: 
“Plea: (x) Not Guilty. Verdict: (x) Guilty.” Neither the plea 
nor the verdict refers to any specific offense. 
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On 20 September 1971 defendant was tried before District 
Judge C. C. Cates, Jr., in Orange County. The judgment and 
commitment in District Court states in pertinent part: 


“In open court, the defendant appeared for trial upon 
the charge or charges of Driving under influence 4th 
offense and thereupon entered a plea of not guilty. 


“Having been adjudged guilty of the offense of Driv- 
ing under influence 4th offense which is a violation of 
_..............and of the grade of misdemeanor 


“It is ADJUDGED that the defendant be imprisoned for 
the term of twelve months in the county jail assigned to 
work under the supervision of the Department of Correc- 
tion.” 


The judgment and commitment do not refer to the disposi- 
tion of the count of driving with a permanently revoked opera- 
tor’s license. 


From this judgment defendant appealed to the Superior 
Court. At the 28 February 1972 Session of Orange Superior 
Court, defendant was tried on the warrant for both offenses 
charged therein. The solicitor elected not to attempt to establish 
prior offenses of driving under the influence of intoxicating 
liquor but tried defendant as for a first offense. The State 
offered ample evidence to sustain a verdict of guilty on each 
count in the warrant. 


The jury returned a verdict of guilty on each count. The 
court sentenced defendant to six months’ imprisonment for driv- 
ing under the influence and to two years’ imprisonment on the 
charge of driving while his operator’s license was revoked. 
Defendant appealed to the Court of Appeals, and that court 
in an opinion by Judge Graham, concurred in by Judges Vaughn 
and Hedrick, found no error. On 18 December 1972 we allowed 
defendant’s petition for a writ of certiorart. 


Attorney General Robert Morgan and Assistant Attorneys 
General Wiliam W. Melvin and William B. Ray for the State. 


Charles Lawrence James for defendant appellant. 


MOORE, Justice. 


[1] “Except in misdemeanor cases initiated in the District 
Court Division, no person shall be put to answer any criminal 
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charge but by indictment, presentment, or impeachment.” Con- 
stitution of North Carolina, Article I, Section 22. A defendant 
may be tried in superior court upon a warrant only if there has 
been a trial and appeal from a conviction by an inferior court 
having jurisdiction. G.S. 15-187; G.S. 15-140; State v. Evans, 
262 N.C. 492, 187 S.E. 2d 811 (1964). 


In State v. Hall, 240 N.C. 109, 81 S.E. 2d 189 (1954), this 
Court said that Sections 12 and 18 (now Sections 22 and 23) of 
Article I of the State Constitution provide, “in essence, that the 
Superior Court has no jurisdiction to try an accused for a 
specific misdemeanor on the warrant of an inferior court unless 
he is first tried and convicted for such misdemeanor in the 
inferior court and appeals to the Superior Court from the 
sentence pronounced against him by the inferior court on his 
conviction for such misdemeanor.” State v. Cofield, 247 N.C. 
185, 100 S.E. 2d 855 (1957); State v. Morgan, 246 N.C. 596, 
99 S.E. 2d 764 (1957); State v. Thomas, 286 N.C. 454, 73 S.E. 
2d 283 (1952). 


The district court has exclusive original jurisdiction for the 
trial of misdemeanors. G.S. 7A-272. The warrant in this case 
charges a violation of G.S. 20-188 and of G.S. 20-28(b) ; both are 
misdemeanors. There are no jury trials on criminal charges in 
district court, but upon appeal trial de novo in superior court is 
by jury. G.S. 7A-196(b); G.S. 15-177.1. 


[2] The record in this case fails to disclose that defendant was 
tried, convicted and sentenced in the district court for operating 
a motor vehicle on a public street or highway while the opera- 
tor’s license issued to him was permanently revoked, a violation 
of G.S. 20-28(b). To the contrary, the judgment in district 
court recited only that defendant pled not guilty to a charge 
of driving under the influence, fourth offense, and was convicted 
and sentenced for that offense. 


The Superior Court of Orange County has no original 
jurisdiction in a case involving a violation of G.S. 20-28(b), one 
of the offenses for which defendant was convicted in that court. 
The jurisdiction of the superior court in such cases is derivative, 
and since the record does not disclose that defendant was 
convicted and sentenced in district court for this offense, the 
Superior Court of Orange County was without jurisdiction to 
try him, and the trial in the superior court for that charge upon 
the original warrant is a nullity. State v. Evans, supra. 
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“In this Court where the lack of jurisdiction is apparent, 
the Court may, and will, on plea, suggestion, motion or ex mero 
motu, stop the proceeding.” State v. King, 222 N.C. 187, 22 
S.E. 2d 241 (1942). 


It should be noted that this jurisdictional question was 
not raised before the able trial judge in the superior court, nor 
was it raised in the Court of Appeals. Hence, neither of those 
courts passed upon this question. 


It is possible, of course, that defendant was regularly tried 
in the district court and was convicted on each count in the 
warrant but was only sentenced on the driving while intoxi- 
cated charge, in which event the district court could still impose 
sentence on the count charging a violation of G.S. 20-28 (b). It is 
also possible that he was only tried upon the driving while 
intoxicated count, in which event he could still be tried for 
a violation of G.S. 20-28(b). We cannot speculate, however, as 
to what occurred in district court, but must base our decision 
upon the record as we find it. State v. Patterson, 222 N.C. 179, 
22 S.E. 2d 267 (1942). 


The record in this case is another example of the improper 
use of forms and the consequent failure to keep a full and 
complete record of the trial. Due to this failure, we are unable 
to determine that the superior court tried this defendant for 
a violation of G.S. 20-28(b) under jurisdiction derived by appeal 
from the district court—the only way in which such jurisdiction 
could have been acquired on that charge. Therefore, the judg- 
ment of the court on this count must be and is arrested. 


[3] The warrant in this case also charges defendant with 
operating a motor vehicle on a public street or public highway 
“while under the influence of intoxicating liquor, this being 
his fourth offense as the defendant was convicted of the third 
offense in the Superior Court Div., Rutherford County, on 
7-3-1962.” Defendant was convicted and sentenced in district 
court for a fourth offense. In superior court defendant was tried 
and convicted for a first offense of driving under the influence. 
Defendant now contends that upon his appeal to the superior 
court from the conviction and judgment pronounced by the dis- 
trict court for driving under the influence, fourth offense, that 
the trial in superior court had to be for the offense on which 
defendant had been convicted and that the superior court had 
no right to amend the warrant and try the defendant on the 
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offense of driving under the influence, first offense. This con- 
tention igs without merit. The trial court did not amend the war- 
rant. Even if amended, the amendment would not have changed 
the nature of the offense—driving an automobile upon a public 
highway while under the influence of intoxicating liquor—and 
would have related only to punishment. State v. Broome, 269 
N.C. 661, 153 S.E. 2d 384 (1967) ; State v. White, 246 N.C. 587, 
99 S.E. 2d 772 (1957) ; State v. Stone, 245 N.C. 42, 95 S.E. 2d 
77 (1956); G.S. 20-179. A warrant charging defendant with a 
second or subsequent offense of driving under the influence 
would support a verdict of driving under the influence. State 
v. Stone, supra. The fact that the State did not introduce evi- 
dence of prior convictions went only to the question of punish- 
ment, enured to the benefit of defendant and was not preju- 
dicial to him. 


In addition to the questions discussed above, defendant in 
his petition for certiorari states: “That the defendant asks the 
Court to review the assignments of error brought forward by 
his counsel in the Court of Appeals and contends that there is 
merit therein.” Defendant does not allege wherein the Court of 
Appeals erred in connection with other assignments of error 
brought forward by his counsel in that court. Therefore, there 
is nothing for us to review. State v. Williams, 274 N.C. 328, 
163 S.E. 2d 853 (1968). Even so, we have examined these as- 
signments and find them to be without merit. 


For the reasons stated the decision of the Court of Appeals 
finding no error on the charge of operating a motor vehicle upon 
a public highway or street while under the influence of intoxi- 
cating liquor is affirmed. 


The judgment on the charge of operating a motor vehicle 


on a public street or public highway while the operator’s license 
issued to him was permanently revoked is arrested. 


Modified and affirmed. 
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STATE OF NORTH CAROLINA v. JOHNNIE FRAZIER 


No. 12 
(Filed 14 March 1978) 


Homicide § 31; Criminal Law § 135—first degree murder —- death sen- 
tence — remand for sentence of life imprisonment 


Pursuant to a mandate of the Supreme Court of the United States 
vacating the death penalty imposed upon defendant for first degree 
murder, the case is remanded to the superior court for imposition of 
a sentence of life imprisonment. 


ON remand from the Supreme Court of the United States. 


LAKE, Justice. 


At the 18 April 1971 Session of the Superior Court of 
MECKLENBURG County, defendant was tried and convicted of: 
(1) The murder in the first degree of Carla Jean Underwood; 
(2) the kidnapping of Rose Collins; and (8) the armed rob- 
bery of Rose Collins. Pursuant to the verdicts, the court sen- 
tenced the defendant to imprisonment for 30 years for the crime 
of robbery and to imprisonment for life for the crime of kid- 
napping, this sentence to commence at the expiration of the sen- 
tence for armed robbery, and sentenced him to death for the 
crime of murder in the first degree. Upon defendant’s appeal 
this Court found no error in the trial or in the judgment of the 
superior court. State v. Frazier, 280 N.C. 181, 185 S.E. 2d 652. 
Defendant then filed a petition for writ of certiorari to the Su- 
preme Court of the United States, and on 18 December 1972 
this Court received from the Supreme Court of the United States 
the following mandate: 


“UNITED STATES OF AMERICA, SS: 
“THE PRESIDENT OF THE UNITED STATES OF AMERICA 


“To the Honorable the Judges of the Supreme Court of 
the State of North Carolina, 


“GREETINGS: 


‘““WHEREAS, lately in the Supreme Court of the State 
of North Carolina, .............. there came before you a 
cause between the State of North Carolina and Johnnie 
Frazier, No. 114, wherein the judgment of the said Supreme 
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Court was duly entered on the fourteenth day of January 
A.D. 1972, as appears by an inspection of the petition for 
writ of certiorari to the said Supreme Court and the re- 
sponse thereto. 


“AND WHEREAS, in the 1972 Term, the said cause hav- 
ing been submitted to the SUPREME COURT OF THE UNITED 
STATES on the said petition for writ of certiorari and re- 
sponse thereto, and the Court having granted the said peti- 
tion: 


“ON CONSIDERATION WHEREOF, it was ordered and ad- 
judged on November 18, 1972, by this Court that the judg- 
ment of the Supreme Court of North Carolina in this cause 
be vacated, and that this cause be remanded to the Supreme 
Court of the State of North Carolina for further considera- 
tion in light of Stewart v. Massachusetts, 408 U.S. 845 
(1972). 


“NOW, THEREFORE, THE CAUSE IS REMANDED to you in 
order that such proceedings may be had in the said cause, 
in conformity with the judgment of this Court above stated, 
as accord with right and justice, and the Constitution and 
laws of the United States, the said writ of certiorari not- 
withstanding. 


“Witness the Honorable WARREN E. BURGER, Chief 
Justice of the United States, the twelfth _............ day of 
December __......------.--------------- in the year of our Lord one 
thousand nine hundred and seventy-two. 


MICHAEL RODAK, JR. 


Clerk of the Supreme Court of the 
United States 


By Julian 8. Garza, Jr. 
Deputy 


No. 72-5817 
Johnnie Frazier 


Vv. 
North Carolina” 
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The opinion in Stewart v. Massachusetts, referred to in the 
foregoing mandate, is as follows: 


“PER CURIAM. 


“The appellant in this case was sentenced to death. 
The imposition and carrying out of that death penalty con- 
stitutes cruel and unusual punishment in violation of the 
Eighth and Fourteenth Amendments. Furman v. Georgia, 
408 U.S. 288 (1972). The motion for leave to proceed in 
forma pauperis is granted. The judgment is therefore va- 
cated insofar as it leaves undisturbed the death penalty 
imposed, and the case is remanded for further proceedings.” 


Pursuant to the foregoing mandate of the Supreme Court 
of the United States vacating the death penalty imposed upon 
defendant, this cause is remanded to the Superior Court of 
Mecklenburg County with directions to proceed as follows: 


(1) The presiding judge of the Superior Court of Meck- 
lenburg County will cause to be served on the defendant, John- 
nie Frazier, and on his attorney of record, notice to appear dur- 
ing a session of said superior court at a designated time, not less 
than ten days from the date of the order, at which time, in open 
court, the defendant, being present in person and being repre- 
sented by his attorney, the presiding judge, based on the ver- 
dict of guilty of murder in the first degree returned by the jury 
at the trial at the 18 April 1971 Session, will pronounce judg- 
ment that the defendant be imprisoned for life in the State’s 
prison for the crime of murder in the first degree, this sentence 
to commence at the expiration of the sentence to imprisonment 
for life imposed upon the defendant at the 13 April 1971 Ses- 
sion for the crime of kidnapping. 


(2) The presiding judge of the Superior Court of Meck- 
lenburg County will issue a writ of habeas corpus to the official 
having custody of the defendant, Johnnie Frazier, to produce 
him in open court at the time and for the purpose of being 
present when the judgment imposing life imprisonment is pro- 
nounced. 


The foregoing accords with our previous orders entered in 
the following cases: State v. Doss, 281 N.C. 751, 191 S.E. 2d 
70; State v. Westbrook, 281 N.C. 748, 191 S.E. 2d 68; State v. 
Chance, 281 N.C. 746, 191 S.E. 2d 65; State v. Hamby and 
State v. Chandler, 281 N.C. 748, 191 S.E. 2d 66; State v. Miller, 
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281 N.C. 740, 190 S.E. 2d 841; State v. Childs, 280 N.C. 576, 
187 S.E. 2d 78; State v. Roseboro, 279 N.C. 391, 183 S.E. 2d 
108; State v. Sanders, 279 N.C. 889, 188 S.E. 2d 107; State v. 
Williams, 279 N.C. 388, 188 S.E. 2d 106; State v. Atkinson, 279 
N.C. 886, 1838 S.E. 2d 106; State v. Atkinson, 279 N.C. 385; 
183 S.E. 2d 105; State v. Hill, 279 N.C. 371, 183 S.E. 2d 97. 


Nothing in this opinion shall be deemed to affect the sen- 
tences imposed upon this defendant by the Superior Court of 
Mecklenburg County at its 13 April 1971 Session for the crimes 
of robbery and kidnapping, hereinabove mentioned, the said 
sentences to remain in full force and effect, this Court having 
found no error therein. See State v. Frazier, supra. 


Remanded for judgment. 





STATE OF NORTH CAROLINA v. DANNY CHANCE 


No. 9 
(Filed 14 March 1978) 


Criminal Law § 135— imposition of life sentence pursuant to Supreme Court 
order 
Judgment of life imprisonment imposed on defendant by the su- 
perior court pursuant to and in accordance with an order of the 
Supreme Court of North Carolina is affirmed. 


APPEAL by defendant, Danny Chance, from a sentence of 
life imprisonment imposed by Clark, Judge, at the September 
18, 1972 Session, CUMBERLAND Superior Court. 


Robert Morgan, Attorney General, by Millard R. Rich, Jr., 
Assistant Attorney General, for the State. 


Sol G. Cherry, Public Defender, for the defendant, 


HIGGINS, Justice. 


At the March 29, 1971 Session, Cumberland Superior Court, 
the defendant, Danny Chance, was tried and found guilty by the 
jury on four felony charges: (1) The kidnapping of James Earl 
Buckner; (2) the kidnapping of Gwen Davis; (8) the first de- 
gree murder of James Ear! Buckner; and (4) the rape of Gwen 
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Davis. The jury recommended life imprisonment on the murder 
charge, but failed to make any recommendation on the charge 
of rape. 


The court imposed life imprisonment sentences on the 
charges of kidnapping and murder. The jury having failed to 
make a recommendation as to punishment on the charge of rape, 
the court, as authorized by G.S. 14-21, imposed a death sentence. 
On appeal, this Court found no error in the trial, verdicts, and 
judgments entered. State v. Chance, 279 N.C. 648, 185 S.E. 2d 
Zeal: 


The Supreme Court of the United States allowed certiorari, 
vacated the death sentence on the charge of rape, and remanded 
the case to this Court for further proceedings. Obedient to the 
mandate, this Court directed that the presiding judge of the 
Cumberland County Superior Court, by proper writ, bring the 
defendant and his counsel of record before the court and “pro- 
nounce [in the rape case] judgment that defendant [Danny 
Chance] be imprisoned for life in the State’s prison.”’ 


At the September 18, 1972 Session, Cumberland Superior 
Court, defendant Danny Chance and his counsel being before 
the court, Judge Clark, as directed, imposed a sentence of life 
imprisonment on the charge of rape. The defendant by appeal 
now seeks to have the judgment reviewed. 


The sentence of life imprisonment was entered in strict 
compliance with the order of this Court. The procedure is in 
accordance with our decided cases. State v. Childs, 280 N.C. 
576, 187 S.E. 2d 78; State v. Hill, 279 N.C. 871, 183 S.E. 2d 97; 
State v. Atkinson, 279 N.C. 385, 183 S.E. 2d 105; State v. Atkin- 
son, 279 N.C. 886, 183 S.E. 2d 106; State v. Williams, 279 N.C. 
388, 188 S.E. 2d 106; State v. Sanders, 279 N.C. 389, 188 S.E. 
2d 107; State v. Roseboro, 279 N.C. 391, 183 8.E. 2d 108. 


The sentence of life imprisonment is 


Affirmed. 
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STATE OF NORTH CAROLINA Ex REL UTILITIES COMMISSION 
AND KENOSHA AUTO TRANSPORT CORPORATION v. J. D. Mc- 
COTTER, INC. 


No. 138 
(Filed 14 March 1973) 


Utilities Commission § 9— application for contract carrier authority — re- 
view on appeal 


Evidence was sufficient to permit and sustain the Utilities Com- 
mission’s finding of fact, conclusions and decision based thereon in a 
hearing granting Kenosha Auto Transport Corporation contract car- 
rier authority. 


APPEAL by protestant, J. D. McCotter, Inc., under G.S. 
7A-80(2) from a decision of the Court of Appeals which 
affirmed an order of the North Carolina Utilities Commission. 


On 6 October 1971 Kenosha Auto Transport Corporation 
(Kenosha) applied to the North Carolina Utilities Commission 
(Commission) for a certificate of public convenience and neces- 
sity authorizing it to operate as a common carrier by motor 
vehicle to transport boats and attachments, accessories and parts 
when moving with mixed loads with boats, from High Point, 
North Carolina, to New Bern and to Morehead City, North Caro- 
lina. Kenosha then held Interstate Common Carrier Certificate 
No. 30887 but had no Intrastate Common Carrier Certificate or 
Intrastate Contract Carrier Permit. J. D. McCotter, Inc., pro- 
testant, intervened and opposed the granting of Kenosha’s appli- 
cation. 


On 6 December 1971, after conducting an evidentiary hear- 
ing on the application and protest, Examiner E. A. Hughes, Jr., 
issued a “Recommended Order” denying Kenosha’s application 
and ordering Kenosha to cease and desist from unauthorized 
transportation of boats in intrastate commerce within the State 
of North Carolina. Kenosha filed exceptions to the Examiner’s 
findings of fact, conclusions and ‘‘Recommended Order.” A hear- 
ing on Kenosha’s exceptions was held by the Commission on 14 
January 1972. In its order of 15 February 1972, the Commission 
sustained Kenosha’s exceptions. Based upon its own findings 
of fact and conclusions, the Commission, modifying the ‘‘Recom- 
mended Order,” granted Kenosha “contract carrier authority” 
for the “[t]ransportation of boats and attachments, accessories 
and parts when moving with mixed load with boats, from the 
North American Rockwell Corporation (Hatteras Yacht Divi- 


N.C.] SPRING TERM 1978 105 
Utilities Comm. v. McCotter, Inc. 


sion) plant in High Point, North Carolina, to New Bern and 
Morehead City, North Carolina, under contract with the said 
North American Rockwell Corporation (Hatteras Yacht Divi- 
sion).” 


Protestant filed exceptions to the Commission’s findings 
of fact, conclusions and order, and filed a petition for a rehear- 
ing. On 21 March 1972, protestant’s petition for a rehearing 
was denied. Protestant excepted and appealed to the Court of 
Appeals. The case is before the Supreme Court on protestant’s 
appeal from the affirmance by the Court of Appeals of the Com- 
mission’s order. 


Edward B. Hipp, Commission Attorney, and William EF. An- 
derson, Assistant Commission Attorney, for North Carolina 
Utilities Commission, appellee. 


York, Boyd & Flynn by A. W. Flynn, Jr., for Kenosha Auto 
Transport Corporation, applicant appellee. 


Vaughan S. Winborne for protestant appellant. 


PER CURIAM. 


The question before us is whether the Court of Appeals 
committed an error of law. We consider the proceedings before 
the Commission only to the extent necessary to determine this 
question. 


G.S. 62-94(e) contains this provision: “Upon any appeal, 
the rates fixed or any rule, regulation, finding, determination, 
or order made by the Commission under the provisions of this 
chapter shall be prima facie just and reasonable.” (Our italics.) 
Moreover, the evidence was sufficient to permit and sustain the 
Commission’s findings of fact, conclusions and the decision based 
thereon. 


We approve and adopt without repetition the statement of 
facts and the legal bases for affirmance of the Commission’s 
order set forth fully and accurately in Judge Graham’s opinion 
for the Court of Appeals. 16 N.C. App. 475, 192 S.E. 2d 629. 
Accordingly, the decision of the Court of Appeals is affirmed. 


Affirmed. 
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—— 


BEACHBOARD v. RAILWAY CoO. 
No. 187 PC. 
Case below: 16 N.C. App. 671. 


Petition for writ of certiorari to North Carolina Court of 
of Appeals denied 6 March 1973. 


BORDEN, INC. v. BROWER 
No. 7 PC. 
Case below: 17 N.C. App. 249. 


Petition for writ of certiorari to North Carolina Court of 
Appeals allowed 6 March 1978. 


McARVER v. POUND & MOORE, INC. 
No. 141 PC. 
Case below: 17 N.C. App. 87. 


Petition for writ of certiorari to North Carolina Court of 
of Appeals denied 6 March 1973. 


STATE v. ALL 
No. 14 PC. 
Case below: 17 N.C. App. 284. 


Petition for writ of certiorari to North Carolina Court of 
of Appeals denied 6 March 1973. 


STATE v. BARNWELL 
No. 11 PC. 
Case below: 17 N.C. App. 299. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 6 March 1978. 
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STATE v. CARTER 
No. 1 PC. 
Case below: 17 N.C. App. 234. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 6 March 1978. 


STATE v. DIAZ 
No. 154 PC. 
Case below: 14 N.C. App. 730. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 6 March 1973. 


STATE v. DOVER 
No. 146 PC. 
Case below: 17 N.C. App. 150. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 6 March 1973. 


STATE v. FOREHAND 
No. 17 PC. 
Case below: 17 N.C. App. 287. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 6 March 1978. 


STATE v. HARDY 
No. 151 PC. 
Case below: 17 N.C. App. 169. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 6 March 19738. 


108 IN THE SUPREME COURT [2838 


DISPOSITION OF PETITIONS FOR CERTIORARI TO THE CourRtT oF APPEALS 


STATE v. HARRINGTON 
No. 185 PC. 
Case below: 17 N.C. App. 221. 


Petition for writ of certiorari to North Carolina Court of 
Appeals allowed 6 March 19738. 


STATE v. MASON 
No. 189 PC. 
Case below: 17 N.C. App. 44. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 6 March 1978. Motion of Attorney General to 
dismiss appeal for lack of substantial constitutional question 
allowed 6 March 1978. 


STATE v. PARROTT 
No. 19 PC. 
Case below: 17 N.C. App. 3382. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 6 March 1973. 


STATE v. PHIFER 
No. 8 PC. 
Case below: 17 N.C. App. 101. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 6 March 1973. 


STATE v. SHADDING 
No. 10 PC. 
Case below: 17 N.C. App. 279. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 6 March 1978. 
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STATE v. SMITH 
No. 188 PC. 
Case below: 16 N.C. App. 736. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 6 March 1978. 


STATE v. THORNTON 
No. 3 PC. 
Case below: 17 N.C. App. 2285. 


Petition by the Attorney General for writ of certiorari to 
North Carolina Court of Appeals allowed 6 March 1973. 


STATE v. WOODCOCK 
No. 9 PC. 
Case below: 17 N.C. App. 242. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 6 March 1978. 


TODD v. INSURANCE CO. 
No. 16 PC. 
Case below: 17 N.C. App. 274. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 6 March 1973. 
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Foster v. Medical Care Comm. 


MARION J. FOSTER v. THE NORTH CAROLINA MEDICAL CARE 
COMMISSION; DR. LENNOX D. BAKER, SECRETARY OF THE DEPART- 
MENT OF HUMAN ReEsourRcEs; I. O. WILKERSON, JR., ACTING DIREC- 
TOR OF THE NORTH CAROLINA MEDICAL CARE COMMISSION; W. L.. 
TURNER, DIRECTOR OF THE DEPARTMENT OF ADMINISTRATION OF THE 
STATE OF NORTH CAROLINA; FRANK R. JUSTICE, AcTING STATE 
BUDGET OFFICER OF THE STATE OF NORTH CAROLINA; FRANK A. 
TOMCZAK, AcTING STATE DISBURSING OFFICER OF THE STATE OF 
NORTH CAROLINA 


No. 20 
(Filed 11 April 1973) 


1. Constitutional Law § 7; Hospitals § 2—- Hospital Facilities Finance Act 
—no delegation of legislative authority 


The North Carolina Medical Care Commission Hospital Facilities 
Finance Act, G.S. 181-138 et seqg., does not unlawfully delegate legisla- 
tive authority to the Medical Care Commission in violation of Article 
I, § 6 of the Constitution of North Carolina, since in such Act the 
Legislature has declared the policy of the State, has established the 
broad framework of law within which it is to be accomplished and 
has established standards and requirements which the Commission 
is to observe in determining the eligibility of each proposed project 
for the contemplated financial aid. 


2. Administrative Law § 5— administrative agency — conditions precedent 
to exercise of statutory authority — judicial review 


The determination by an administrative body that in a specific 
instance it has complied with conditions precedent to the exercise of 
its statutory authority is its determination of a question of law and 
is subject to judicial review. 


3. Hospitals § 2; Taxation §§ 4, 6— Medical Care Commission revenue 
bonds — no debt of State —no lending of faith and credit of State 


The Act authorizing the Medical Care Commission to issue revenue 
bonds to finance the construction of hospital facilities to be leased 
and ultimately conveyed to a public or private nonprofit agency does 
not authorize the contracting of a debt by the State, or its agency, 
or lending of the faith and credit of the State, or its agency, in 
violation of Article V, §§ 3(1) and 38(2), respectively, of the Consti- 
tution of North Carolina. 


4, Hospitals § 2; Taxation § 4— Hospital Facilities Finance Act — un- 
constitutionality — increase of local government debt without vote 


Provisions of the North Carolina Medical Care Commission Hos- 
pital Facilities Finance Act which authorize local government units 
to enter into lease agreements with the Medical Care Commission and 
which make obligations of any such governmental unit under a lease 
agreement payable not only from revenues derived from the leased 
facility but also from revenues derived from other hospital facilities 
owned by the lessee and related to the leased facility are held un- 
constitutional in that they authorize local government units to contract 
a debt without a vote of the people in excess of the amount specified 
in Article V, § 4, of the Constitution of North Carolina. 
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5. Hospitals § 2; Taxation § 21— property owned by Medical Care Com- 
mission — exemption from taxation 


The statute exempting from taxation property and income from 
property owned by the Medical Care Commission pursuant to the 
provisions of the North Carolina Medical Care Commission Hospital 
Facilities Finance Act, G.S. 131-158, is constitutional since such prop- 
erty is owned by the State within the meaning of Article V, § 2(3), 
of the Constitution of North Carolina. 


6. Hospitals § 2; Taxation § 7— public purpose — private nonprofit hos- 
pital 


The circumstance that a privately owned hospital is not operated 
for profit is not determinative of whether the construction and opera- 
tion of such hospital is for a public purpose within the meaning of 
the constitutional limitation upon the use of tax funds. 


7. Hospitals § 2; Taxation § 7— public purpose — use of tax funds for 
construction of private hospital — unconstitutionality 


The expenditure of public funds raised by taxation to finance 
or facilitate the financing of the construction pursuant to G.S. 
181-188 et seq. of a hospital facility to be privately operated, man- 
aged and controlled is not an expenditure for a public purpose and 
is prohibited by Article V, § 2(1), of the Constitution of North Car- 
olina,. 


APPEAL by plaintiff from Bailey, J., in Chambers of the 
Superior Court of WAKE on 8 December 1972, heard prior to 
determination by the Court of Appeals. 


Pending the appeal, David T. Flaherty and William L. 
Bondurant were, by consent, substituted as parties defendant 
for Dr. Lenox D. Baker and W. L. Turner, respectively. 


The plaintiff, as taxpayer, on behalf of himself and other 
taxpayers of North Carolina, instituted this action to enjoin 
the defendants against taking contemplated steps to implement 
and carry out the North Carolina Medical Care Commission 
Hospital Facilities Finance Act, hereinafter called the Act, 
enacted in 1971 and found in G.S. 181-188 to G.S. 181-162. The 
complaint alleges: 


The Act violates the Constitution of North Carolina and 
the Constitution of the United States in that: (a) It authorizes 
the use of public funds for other than a public purpose, in viola- 
tion of Article V, § 2(1), of the Constitution of North Carolina 
and of the due process clauses contained in Article I, § 19, of the 
Constitution of North Carolina and in the Fourteenth Amend- 
ment to the Constitution of the United States; (b) it authorizes 
the giving or lending of the credit of the State, through an 
agency of the State, to aid persons, associations or corporations 
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without a vote of the people, in violation of Article V, § 3(2), 
of the Constitution of North Carolina; (c) it unlawfully dele- 
gates legislative authority to the Medical Care Commission, in 
violation of Article I, § 6, and Article II, § 1, of the Constitu- 
tion of North Carolina; (d) it authorizes the issuance of bonds, 
constituting an indebtedness of the State, in violation of Article 
V, § 3, of the Constitution of North Carolina; (e) it authorizes 
the creation of a debt of a county, city, town or other unit of 
local government, without submission to the voters thereof, in 
violation of Article V, §§ 2(5) and 4, of the Constitution of 
North Carolina; (f) it exempts from taxation property owned 
by the Commission, in violation of Article V, § 2(8), of the 
Constitution of North Carolina; and (g) it authorizes financing 
of hospital facilities for lease to a church related institution, in 
violation of Article I, § 18, of the Constitution of North Carolina 
and of the First and Fourteenth Amendments to the Consti- 
tution of the United States. 


The matter was heard in the Superior Court upon an agreed 
statement of facts, a jury trial being waived. The court con- 
cluded that the Act of the General Assembly does not violate 
either the State or the Federal Constitution in any of the 
respects alleged in the complaint. The court thereupon adjudged 
that the Commission is lawfully authorized and empowered to 
do all of the things set forth in the said Act of the General 
Assembly, in the manner in which it proposes to do them, and 
to perform all of the acts and functions which it has performed 
or proposes to perform, as set forth in such agreed statement 
of facts. The court further adjudged that the relief sought by 
the plaintiff be denied, that the plaintiff be nonsuited and 
the action be dismissed. 


The following is a summary of the stipulated facts: 


The plaintiff is a taxpayer of the State, Wake County and 
the City of Raleigh. The Commission is an agency of the State. 
The Act undertakes to vest in the Commission authority to 
effectuate a plan to issue revenue bonds to finance construction 
of public and private hospital facilities. Fifteen thousand dollars 
of public funds, derived from State tax collections, has been 
allotted by the Council of State from the Contingency and 
Emergency Appropriation for the use of the Commission in the 
implementation of this program. The Commission proposes to 
spend these funds in its administration of the Act. It also 
proposes to use the proceeds of such revenue bonds to finance 
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and construct hospital facilities on land conveyed to the Com- 
mission. Upon construction, each such facility will be leased by 
the Commission to a public agency or to a nonprofit organiza- 
tion, Which may or may not be church related, for its operation 
for a term extending to the date on which all bonds and other 
obligations of the Commission are paid. When the bonds are 
paid, the Commission will convey title to such facility to the 
lessee. The Commission proposes to enter into such leases with 
counties, cities, towns and other units of local government, with- 
out submitting the same to the approval of the voters therein. 
Under the terms of such leases the revenues generated by the 
leased facility will be applied to the payment of the revenue 
bonds, prior to the payment of the operating and maintenance 
costs. 


A study made by the Commission of hospital needs indi- 
eates that approximately 3,200 new general hospital beds and 
beds for extended care will be required in North Carolina by 
1977 and that there are now 4,883 hospital beds in the State in 
varying degrees of obsolescence. To meet this need for new beds 
and for modernization will require approximately $300,000,000. 
Funds available from private donors now cover only a minor 
portion of such capital costs. Approximately 50 per cent of the 
general hospitals in North Carolina are owned by local govern- 
ments, which have the option of obtaining capital funds 
through the issuance of genera! obligation bonds, but the in- 
creasing demand on local governments for schools and other 
services has been so great that there is substantial resistance 
to bond issues for hospital construction. Funds available from 
Federal grants under the Hill-Burton program are now sub- 
stantially less than in former years. The Federal loan program 
for supplying capital for hospital construction is subject to 
conditions making such loans unattractive to hospitals. 

Attorney General Morgan by Deputy Attorney General 
McGalliard and Assistant Attorney General Denson for defend- 
ants. 

Bailey, Dixon, Wooten & McDonald by Kenneth Wooten, 
Jr. for plaintiff. 


LAKE, Justice. 


The Act, G.S. 181-188 through G.S. 181-162, sets forth the 
following findings and declaration of policy by the General 
Assembly: 
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G.S. 1381-189: “Legislative findings.— It is hereby de- 
clared to be the policy of the State of North Carolina to 
promote the public health and welfare by providing means 
for the financing, acquiring, constructing, equipping and 
providing of hospital facilities to serve the people of the 
State and to make accessible to them modern and efficient 
hospital facilities. 


‘The General Assembly hereby finds and declares that: 


“(1) There is a need to overcome existing and antici- 
pated physical and technical obsolescence of existing hospi- 
tal facilities and to provide additional, modern and efficient 
hospital facilities in the State; and * * * 


“(3) In order to meet such shortage and thereby pro- 
mote the public health and welfare of the people of the 
State, it is necessary for the State to assist in the providing 
of adequate, modern and efficient hospital facilities in 
the State so that health and hospital care and services may 
be expanded, improved and fostered to the fullest extent 
practicable. 


“The General Assembly hereby further finds and de- 
clares that the financing, acquiring, constructing, equip- 
ping and providing of hospital facilities and such other 
facilities as may be incidental or appurtenant thereto are 
public uses and public purposes for which public money 
may be expended and that enactment of this Article is neces- 
sary and proper for effectuating the purposes hereof.” 


The Act provides, G.S. 181-161, that it shall be liberally 
construed to effect the said purposes. Powers conferred upon 
the Commission, G.S. 131-141, include the power: 


“(8) To finance, acquire, construct, equip, provide, 
operate, own, repair, maintain, extend, improve, rehabili- 
tate, renovate and furnish any hospital facilities * * * ; 


““(9) To fix, revise, charge and collect or cause to be 
fixed, revised, charged and collected rents, fees and charges 
for the use of, or services rendered by, any hospital facili- 
ties; * * * 


“(12) To apply for, accept, receive and agree to and 
comply with the terms and conditions governing grants, 
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loans, advances, contributions, interest subsidies and other 
aid with respect to hospital facilities from federal and 
State agencies or instrumentalities and to accept, receive, 
and agree to and comply with the terms and conditions 
governing payments under any health insurance programs.” 


G.S. 181-143 confers upon public agencies (defined in the 
Act to mean any county, city, town, hospital district or other 
political subdivision of the State authorized to acquire, operate 
and maintain hospital facilities) authority to enter into con- 
tracts, including lease agreements, with the Commission and, 
pursuant thereto, to operate, repair and maintain hospital facili- 
ties and to pay the cost thereof and the rent therefor ‘from any 
funds available for such purposes,” subject, however, to the 
provisions of G.S. 181-145. The latter section provides that all 
obligations payable by such public agency under any such 
lease agreement, including its obligation to pay rent and the 
cost of operating, repairing and maintaining such hospital facili- 
ties, “shall be payable solely from the revenues of the hospital 
facilities being leased or other hospital facilities of the public 
agency related thereto,” except that such public agency may 
“submit to its qualified voters a hospital facility maintenance 
tax.” 


The foregoing authorities of the Commission extend also 
to hospital facilities to be leased to and operated by private, 
nonprofit agencies, whether or not such agencies are church 
related. G.S. 181-141 (1) ; G.S. 181-144. 


G.S. 1381-145 provides that all such hospital facilities, 
whether operated by a public agency or by a private nonprofit 
agency, shall be operated to serve the general public without 
discrimination ‘‘against any person based on race, creed, color 
or national origin.” This section authorizes the Commission to 
lease any hospital facility for operation and maintenance by 
such public or private, nonprofit agency and provides that such 
lease agreement “may include” provisions to the following 
effect : 


(1) The lessee shall operate, repair and maintain such 
facilities at its own expense; 


(2) The rental to be paid by the lessee shall not be 
less than an amount sufficient to pay the interest, principal 
and any redemption premium upon bonds issued by the 
Commission to finance the cost of such leased facilities; 
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(8) The lessee shall pay all other costs incurred by the 
Commission in connection with providing such leased facili- 
ties ; 

(4) The lease shall terminate “not earlier than” the 
date on which all such bonds and other obligations incurred 
by the Commission in connection with the leased facilities 
shall be paid in full, or adequate funds for such payment 
shall be deposited in trust; and 


(5) The lessee’s obligation to pay rent shall not be 
subject to cancellation by the lessee until such bonds have 
been paid or sufficient funds therefor have been made 
available for their payment. 


G.S. 181-145 further provides that in cases wherein the 
site for the hospital facilities has been conveyed by the lessee, 
whether a public or private nonprofit agency, to the Commis- 
sion without the payment of any consideration therefor, or 
where the cost of such acquisition has been paid from proceeds 
of such bonds, and such bonds have been paid, the Commission 
shall promptly convey or reconvey the title to the property to 
the lessee. 


G.S. 131-148 authorizes the Commission to issue bonds to 
carry out its corporate purposes. The principal of and interest 
on such bonds are payable solely from funds provided therefor 
by the Act. 


G.S. 181-147 provide that such bonds “shall not be deemed 
to constitute a debt, liability or obligation of the State or of any 
political subdivision thereof or a pledge of the faith and credit 
of the State or of any such political subdivision, but shall be 
payable solely from the revenues and other funds provided 
therefor,” and each bond shall contain upon its face a state- 
ment to this effect. By G.S. 181-149 the Commission may enter 
into a trust agreement for the security of such bonds, which 
agreement may pledge “all or any part of the revenues of the 
Commission received pursuant to this Article, including, with- 
out limitation, fees, rents, charges, insurance proceeds, condem- 
nation awards and any other revenues and funds received in 
connection with any hospital facilities,’ but the Commission 
“shall not mortgage any hospital facilities.” 


By G.S. 131-150 the Commission is authorized “to fix and 
to collect fees, rents and charges for the use of any hospital 
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facility,” and may require the lessee of such facility to “operate, 
repair and maintain” the same, subject to the above mentioned 
limitation in G.S. 1381-145 concerning the liability therefor of a 
public agency. This section of the Act also provides that “fees, 
rents and charges shall be fixed so as to provide a fund” suffi- 
cient to pay the cost of operating, repairing and maintaining the 
facility, to pay the principal of and interest on all bonds and to 
create and maintain any reserve provided for in the resolution 
authorizing or the trust agreement securing such bonds. 


G.S. 131-158 provides that the Commission “shall not be 
required to pay any tax or assessment on any property owned 
by the Commission” under the provisions of the Act or upon 
the income therefrom. This section also provides that any bonds 
or notes issued by the Commission under the provisions of the 
Act, their transfer and the income therefrom, “‘shall at all times 
be free from taxation by the State or any local unit or political 
subdivision or other instrumentality of the State, excepting 
inheritance or gift taxes.” 


G.S. 131-142 sets forth the criteria or standards to be 
observed by the Commission in the exercise of its authorities 
under this Act. It provides: 


“Criteria and requirements.—In undertaking any hos- 
pital facilities pursuant to this Article, the Commission 
shall be guided by and shall observe the following criteria 
and requirements; provided that the determination of the 
Commission as to its compliance with such criteria and 
requirements shall be final and conclusive: [Emphasis 
added. ] 


“‘(1) There is a need for the hospital facilities in the 
area in which the hospital facilities are to be located; 


“(2) No hospital facility shall be leased to any public 
or nonprofit agency which is not financially responsible 
and capable of fulfilling its obligations under the agree- 
ment of lease, including the obligations to pay rent, to 
operate, repair and maintain at its own expense the hospital 
facilities leased and to discharge such other responsibilities 
as may be imposed under the lease; 


“(3) Adequate provision shall be made for the pay- 
ment of the principal of and interest on the bonds and any 
necessary reserves therefor and for the operation, repair 
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and maintenance of the hospital facilities at the expense 
of the lessee; and 


“(4) The public facilities, including utilities, and pub- 
lic services necessary for the hospital facilities will be made 
available.” 


With reference to the administrative expenses of the Com- 
mission, G.S. 1381-147 provides: 


“Expenses incurred by the Commission in carrying 
out the provisions of this Article may be made payable from 
funds provided pursuant to, or made available for use un- 
der, this Article and no liability shall be incurred by the 
Commission hereunder beyond the extent to which moneys 
have been so provided.”’ 


G.S. 181-154 provides that bonds issued under the pro- 
visions of this Act are “hereby made securities in which all 
public officers and public bodies of the State and its political 
subdivisions, all insurance companies, trust companies, banking 
associations, investment companies, executors, administrators, 
trustees and other fiduciaries may properly and legally invest 
funds, including capital in their control or belonging to them.” 
Thus, the Act makes it lawful for guardians of and trustees for 
minor children and incompetents, executors and administrators 
of estates and trustees of charities to invest the capital held in 
trust for such wards and beneficiaries in these bonds, for which 
no one is personally liable and which are unsecured except by 
a pledge of revenues to be produced in the future by such 
hospital facilities. 


We first consider the plaintiff’s contention that the Act 
unlawfully delegates legislative authority to the Commission. 


Article I, § 6, of the Constitution of North Carolina, pro- 
vides, “The legislative, executive, and supreme judicial powers 
of the State government shall be forever separate and distinct 
from each other,” and Article II, § 1, thereof, provides, “The 
legislative powers of the State shall be vested in the General 
Assembly * * *,” 


This Court has repeatedly held that the General Assembly 
may neither abdicate its authority to make laws nor delegate 
that authority to other departments of the Government or to 
subordinate administrative agencies. Turnpike Authority.v. Pine 
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Island, 265 N.C. 109, 148 S.E. 2d 319; In re Annexation Ordi- 
nances, 253 N.C. 687, 117 S.E. 2d 795; Redevelopment Commis- 
sion v. Bank, 252 N.C. 595, 114 S.E. 2d 688; Coastal Highway 
v. Turnpike Authority, 2837 N.C. 52, 74 S.E. 2d 310; Cow v. 
Kinston, 217 N.C. 891, 8 S.E. 2d 252. It is, however, also estab- 
lished by these decisions that the General Assembly, having it- 
self declared the policy to be effectuated and having established 
the broad framework of law within which it is to be accom- 
plished and standards for the guidance of the administrative 
agency, may delegate to such agency the authority to make de- 
terminations of fact upon which the application of a statute to 
particular situations will depend. The distinction is thus stated 
in Coastal Highway v. Turnpike Authority, supra: 


“Since legislation must often be adapted to complex con- 
ditions involving numerous details with which the Legis- 
lature cannot deal directly, the constitutional inhibition 
against delegating legislative authority does not deny to 
the Legislature the necessary flexibility of enabling it to 
lay down policies and establish standards, while leaving to 
designated governmental agencies and administrative boards 
the determination of facts to which the policy as declared 
by the Legislature shall apply. * * * 


“TT }he legislative body must declare the policy of the 
law, fix legal principles which are to control in given cases, 
and provide adequate standards for the guidance of the 
administrative body or officer empowered to execute the 
law. * * * 


“In short, while the Legislature may delegate the 
power to find facts or determine the existence or non- 
existence of a factual situation or condition on which the 
operation of a law is made to depend, or another agency 
of the government is to come into existence, it cannot vest 
in a subordinate agency the power to apply or withhold the 
application of the law in its absolute or unguided discre- 
tion.” 


[1] In the Act here in question, the Legislature has declared 
the policy of the State and has established the broad framework 
of law within which it is to be accomplished. In G.S. 181-142 it 
has etablished standards and requirements which the Commis- 
sion is to observe in determining the eligibility of each proposed 
project for the contemplated financial aid. We do not find in 
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this Act a delegation of legislative power such as would require 
the conclusion that the Act, in its entirety, is unconstitutional. 


[2] Our decision in this respect is not to be understood, how- 
ever, aS a recognition of validity in the proviso in G.S. 181-142, 
reading: “[P]roviding that the determination of the Commis- 
sion as to its compliance with such criteria and requirements 
shall be final and conclusive.” The determination by an admin- 
istrative body, such as the Commission, that, in a specific in- 
stance, it has complied with conditions precedent to the exer- 
cise of its statutory authority, is its determination of a question 
of law and is subject to judicial review. 


Our decision herein is also not to be construed as a recogni- 
tion of the validity of any agreement or contract made by the 
Commission with an agency of the Federal government, or 
other agency or instrumentality, under the authority ostensibly 
granted to the Commission by G.S. 131-141(12). This provision 
of the Act purports to grant to the Commission power to “agree 
to and comply with” whatever terms and conditions may be 
imposed by such agency upon grants, loans and the like, to the 
Commission with respect to hospital facilities and also to “agree 
to and comply with” conditions governing payments under any 
health insurance programs. In its broadest aspects, this pro- 
vision of the Act might be deemed to grant to the Commission 
authority to enter into an agreement with such other agency 
obligating the Commission to take actions beyond the scope 
of the Act before us. See Vance County v. Royster, 271 N.C. 53, 
155 S.E. 2d 790. It does not appear from the record before us 
that any such contract has been made by the Commission. Con- 
sequently, the interpretation and validity of this provision in 
the Act are not before us for determination in this action. 


[3] We next consider the contention of the plaintiff that the 
Act authorizes an unconstitutional lending of the credit of the 
State, and an unconstitutional authorization of the creation of 
an indebtedness of the State, in violation of Article V, $§ 3(2) 
and 8(1), respectively, of the Constitution of North Carolina. 


The Act specifically provides that bonds or notes issued by 
the Commission under the provisions of this Act shall not be 
deemed to constitute a debt, liability or obligation of the State 
or of any political subdivision thereof, or a pledge of the faith 
and credit of the State or of any such political subdivision, but 
“shall be payable solely from the revenues and other funds pro- 
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vided therefor.” Each such bond or note must contain upon its 
face a statement to the effect that neither the faith and credit 
nor the taxing power of the State or of any of its political sub- 
divisions is pledged for the payment of either the principal of 
or the interest upon such bond or note. 


The Commission is a State agency. G.S. 181-117. Any bond 
or note which it may issue, pursuant to this Act, will be an 
undertaking by it to pay the specified sum out of revenues re- 
ceived by it in accordance with the provisions of this Act only, 
and is declared by the Act, G.S. 181-158, to be a negotiable in- 
strument. Nevertheless, this Court has held in numerous de- 
cisions that such bonds or notes are not debts of the State, or 
of a State agency, within the meaning of the constitutional pro- 
visions relied upon by the plaintiff. Martin v. Housing Corp., 
277 N.C. 29, 175 S.E. 2d 665; Vance County v. Royster, supra; 
Turnpike Authority v. Pine Island, supra; Keeter v. Town of 
Lake Lure, 264 N.C. 252, 141 8.E. 2d 6384; Ports Authority v. 
Trust Co., 242 N.C. 416, 88 S.E. 2d 109; Britt v. Wilmington, 
2386 N.C. 446, 73 S.E. 2d 289; Williamson v. High Point, 218 
N.C. 96, 195 S.E. 90; Brockenbrough v. Commissioners, 134 
N.C. 1, 46 8.E. 28. 


The issuance of such bonds does not constitute a giving or 
lending of the credit of the State, or of its agency, within the 
meaning of the constitutional provisions relied upon by the 
plaintiff. Keeter v. Town of Lake Lure, supra; Ports Authority 
v. Trust Co., supra. The State of Florida has a similar provision 
in its Constitution. In Nohrr v. Brevard County Hducational 
Facilities Authority (Fla.), 247 So. 2d 804, the Florida Court 
said: “The word ‘credit’ * * * implies the imposition of some 
new financial liability upon the State or a political subdivision 
which in effect results in the creation of a State or political 
subdivision debt for the benefit of private enterprises. In order 
to have a gift, loan or use of public credit, the public must be 
either directly or contingently Hable to pay something to some- 
body.” The Supreme Courts of Massachusetts and New Jer- 
sey have also held that the issuance of such revenue bonds does 
not constitute a lending of the credit of the State within the 
meaning of such a constitutional provision. Opinion of the Jus- 
tices, 854 Mass. 779, 286 N.E. 2d 523; Clayton v. Kervick, 52 
N.J. 188, 244 A 2d 281. 


We hold, therefore, that the Act does not authorize the 
contracting of a debt by the State, or its agency, or the pledg- 
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ing, giving, or lending of the faith and credit of the State, or 
of its agency, in violation of the constitutional provisions relied 
upon by the plaintiff. 


[4] We turn next to the plaintiff's contention that the Act 
authorizes counties, cities, towns and other political subdivisions 
of the State to incur debts, in violation of Article V, § 4, of the 
Constitution of North Carolina, which provides: “For any pur- 
pose other than these enumerated (which do not extend to the 
purposes of the present Act), the General Assembly shall have 
no power to authorize counties, cities and towns, and other 
units of local government to contract debts, and counties, cities 
and towns, and other units of local government shall not con- 
tract debts, during any fiscal year, to an amount exceeding two- 
thirds of the amount by which the outstanding indebtedness of 
the particular county, city or town, or other unit of local govern- 
ment shall have been reduced during the next preceding fiscal 
year, unless the subject is submitted to a vote of the people of 
the particular county, city or town, or other unit of local gov- 
ernment and is approved by a majority of the qualified voters 
who vote thereon.” 


The Act provides that such units of local government are 
authorized to enter into contracts and agreements, including 
agreements of lease, with the Commission and therein to agree 
to pay rent sufficient to retire the bonds issued for the con- 
struction of the leased hospital facility and also to agree to 
operate, repair and maintain such facility. G.S. 131-148 and 
G.S. 131-145. The undertaking of such obligation would clearly 
create a debt of the lessee within the meaning of the constitu- 
tional provision, nothing else appearing. 


G.S. 1381-145 provides that all obligations payable by any 
such governmental unit under a lease agreement ‘‘shall be payable 
solely from the revenues of the hospital facilities being leased 
or other hospital facilities of the public agency related thereto” 
(emphasis added), unless a hospital facility maintenance tax is 
submitted to the qualified voters of such governmental unit. 
Had this provision of the Act made such obligation of the lessee 
payable only from revenues derived from the leased facilities, 
the above cited decisions relating to what constitutes a debt of 
the State would be applicable. However, such is not the case. 
The Act expressly provides that revenues derived from other 
hospital facilities owned by the lessee, and related to the leased 
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facility, shall or may be liable for the payment of such obliga- 
tion. 


In a particular instance, it could well be true that the leased 
facility, constructed by the Commission with the use of proceeds 
of its bonds, will be an addition to a previously existing hospital 
of such a nature that it will, of itself, not produce enough reve- 
nues to retire the bonds. In that event, the lease authorized by 
the Act would require the use of revenues derived from the 
preexisting hospital facility. Conceivably, this could endanger 
the continued operation of the entire hospital. 


On the authority of Vance County v. Royster, supra, we 
hold that such a lease agreement would constitute a debt of such 
governmental unit, within the meaning of Article V, § 4, of the 
Constitution of North Carolina, and that by authorizing coun- 
ties, cities, towns and other units of local government to contract 
such a debt beyond the amount specified in the Constitution, 
without submitting the subject to a vote of the people, the Gen- 
eral Assembly exceeded its constitutional authority. 


This provision of our State Constitution does not deprive 
any county, city, town or other political subdivision of the State 
of the power to enter into such lease agreement. It merely de- 
clares that the people residing in such governmental unit, not 
its board of commissioners, shall have the power of decision. 
If it be true, as stated in the affidavit of William F. Hender- 
son, made part of the agreed statement of facts submitted to 
the Superior Court, that “the increasing demand on local gov- 
ernment for schools and other services has been so overwhelming 
that there is a great resistance to bond issues for hospital con- 
struction,” so that the people of such political subdivision might 
not approve the assumption of the obligations contained in the 
lease agreement, that circumstance is not a reason for depriv- 
ing them of the right of decision conferred upon them by the 
Constitution. See Vance County v. Royster, supra. 


[5] We consider next the contention of the plaintiff that the 
Act is unconstitutional for the reason that it exempts from 
taxation property owned by the North Carolina Medical Care 
Commission, pursuant to the provisions of the Act, which would 
include hospital facilities constructed and leased by it, and in- 
come from such property. 


The plaintiff does not attack the validity of the portion 
of G.S. 131-158 which exempts from taxation, other than in- 
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heritance or gift taxes, the bonds or notes issued by the Com- 
mission, their transfer and the income therefrom. In Martin v. 
Housing Corp., supra, and in Hducational Assistance Authority 
v. Bank, 276 N.C. 576, 174 §8.H. 2d 551, this Court held that the 
General Assembly may grant such tax exemption to similar 
bonds issued by the North Carolina Housing Corporation and 
the State Educational Assistance Authority. 


Article V, § 2(8), of the Constitution of North Carolina, 
provides: “Property belonging to the State, counties, and munici- 
pal corporations shall be exempt from taxation. The General 
Assembly may exempt cemeteries and property held for educa- 
tional, scientific, literary, cultural, charitable, or religious pur- 
poses * * *,” 


As above noted, the Commission is an agency of the State. 
The property owned by it, including hospital facilities leased 
to private nonprofit associations for operation, is property 
owned by the State within the meaning of this constitutional 
provision, making the exemption of such property from taxa- 
tion mandatory. The tax exemption to which the plaintiff ob- 
jects is an exemption of the Commission, not the lessee. How- 
ever, the constitutional provision relied upon by the plaintiff 
expressly authorizes the General Assembly to exempt property 
held for charitable purposes, even though not owned by the 
State, a county or a municipal corporation. Thus, there is no 
merit in this contention of the plaintiff. Martin v. Housing 
Corp., supra; Wells v. Housing Authority, 218 N.C. 744, 197 
S.E. 698. 


We come now to the plaintiff’s most serious attack upon 
the validity of the Act, which is that the construction of hos- 
pital facilities for lease to, and ultimate conveyance to, a private 
agency, though a nonprofit agency, is not a public purpose and, 
therefore, public funds, raised by taxation, may not lawfully be 
appropriated or expended for such purpose or to implement the 
administration of the Act. 


Article V, § 2(1), of the Constitution of North Carolina, 
provides, “The power of taxation shall be exercised * * * for 
public purposes only * * *,” 


As we said in Mitchell v. Financing Authority, 278 N.C. 
137, 159 S.E. 2d 745: “The power to appropriate money from 
the public treasury is no greater than the power to levy the tax 
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which put the money in the treasury. Both powers are subject 
to the constitutional proscription that the tax revenues may 
not be used for private individuals or corporations, no maiter 
how benevolent.” (Emphasis added.) Accord: Horner v. Cham- 
ber of Commerce, 281 N.C. 440, 57 S.E. 2d 789. The immediate 
question for our decision here, as in the Mitchell case, is whether 
the $15,000, allotted by the Council of State from the Contin- 
gency and Emergency Fund for use of the Commission in im- 
plementing the revenue bond program authorized by the Act, 
was lawfully appropriated and may lawfully be expended by the 
Commission for such purpose. 


The General Assembly has declared in the Act that the 
financing and construction of hospital facilities is a public pur- 
pose for which public money may be expended and that the en- 
actment of this Act is necessary and proper for effectuating 
the purposes therein set forth. Such an expression of opinion 
by the General Assembly is entitled to, and is always given, 
great weight by this Court, but it is not conclusive. It is the 
duty and prerogative of this Court to determine whether an 
appropriation of tax funds is for a purpose forbidden by the 
Constitution of the State when, as here, that question is prop- 
erly raised. Mitchell v. Financing Authority, supra; Keeter v. 
Town of Lake Lure, supra; Redevelopment Commission v. Bank, 
252 N.C. 595, 114 S.E. 2d 688; Nash v. Tarboro, 227 N.C. 283, 
42 S.E. 2d 209; Wells v. Housing Authority, supra; Briggs v. 
Raleigh, 195 N.C. 2238, 141 §.E. 597. 


It is well settled that the expenditure of tax funds for the 
construction of a hospital, to be owned and operated by the 
State, a county, a city, town or other political subdivision of the 
State, is an expenditure for a public purpose. Rex Hospital v. 
Commissioners of Wake, 239 N.C. 312, 79 8.E. 2d 892; Hosmtal 
v. Commissioners of Durham, 231 N.C. 604, 58 S.E. 2d 696. 
Obviously, the primary purpose of a nonprofit privately owned 
hospital is the same as that of a publicly owned hospital for 
the treatment of like diseases and injuries. It does not neces- 
sarily follow, however, that the construction and operation of 
the privately owned hospital is for a public purpose, within the 
meaning of the constitutional limitation upon the use of tax 
funds. 


[6] The circumstance that the privately owned hospital is not 
operated for profit is not determinative. “[{T]ax revenues may 
not be used for private individuals or corporations, no matter 
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how benevolent.” Mitchell v. Financing Authority, supra. “Many 
objects may be public in the general sense that their attainment 
will confer a public benefit or promote the public convenience 
but not be public in the sense that the taxing power of the State 
may be used to accomplish them.”’ Cooley on Taxation, page 
388, quoted with approval in Nash v. Tarboro, supra, and in 
Briggs v. Raleigh, supra. 


It is elementary that the promotion and protection of the 
public health is a proper subject for exercise of the police power 
of the State and, obviously, hospitals, whether publicly or pri- 
vately owned, are operated for that purpose and subject to 
State regulation. The power of the State to regulate privately 
owned institutions under its police power is, however, more ex- 
tensive than the authority of the Legislature to expend tax 
money for the accomplishment of the same purpose. Article V, 
§ 2(1), is a limitation upon the legislative power, separate and 
apart from the limitation contained in the Law of the Land 
Clause in Article J, § 19, of the Constitution of North Carolina, 
and the Due Process Clause of the Fourteenth Amendment to 
the Constitution of the United States. Nor does the authority 
of the State to expend tax funds to construct and operate a 
hospital of its own necessarily carry with it the authority to 
expend such funds to subsidize a privately owned hospital. 


“For the most part, the term ‘public purposes’ is employed 
in the same sense in the law of taxation and in the law of 
eminent domain.” Cooley on Taxation, 4th Ed., § 176, quoted 
with approval in Mitchell v. Financing Authority, supra. Thus, 
if the General Assembly may authorize a State agency to expend 
public money for the purpose of aiding in the construction of 
a hospital facility to be leased to and ultimately conveyed to a 
private agency, it may also authorize the acquisition of a site 
for such facility by exercise of the power of eminent domain. 
See Mitchell v. Financing Authority, supra. 


The present case is distinguishable from Redevelopment 
Commission v. Bank, supra, and Wells v. Housing Authority, 
supra. In those cases the primary purpose of the legislation was 
to protect the public health by eliminating existing slums, re- 
placing them with safe and sanitary housing or other buildings 
and assuring that the blighted condition would not return. The 
fact that such project would benefit individuals permitted to 
rent the new housing units or other new buildings or to pur- 
chase, own and use them, after the accomplishment of the 
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primary purpose of the law, was deemed incidental thereto. 
Thus, the authorization in the statute for such rental or sale 
was not deemed sufficient to change the purpose of the law 
from a public purpose to one private in nature. While the Act 
now before us provides for ownership of the acquired property by 
a public agency until the bonds issued to finance the contem- 
plated construction are retired, the Act has no purpose separate 
and apart from the operation by and ultimate conveyance of 
the hospital facility to the lessee thereof. 


In Mitchell v. Financing Authority, supra, we said: “Often 
public and private interests are so co-mingled that it is difficult 
to determine which predominates. It is clear, however, that for 
a use to be public its benefits must be in common and not for 
particular persons, interests, or estates; the ultimate net gain 
or advantage must be the public’s as contradistinguished from 
that of an individual or private entity.” A private entity does 
not cease to be such merely because it is a nonprofit association 
or corporation engaged in a meritorious, charitable activity in 
which the State, itself, may lawfully engage. Notwithstanding 
the provision in G.S. 181-145 that all hospital facilities (which 
we construe to mean facilities constructed, owned and leased 
by the Commission pursuant to this Act) shall be operated to 
serve and benefit the general public without discrimination 
against any person based on race, creed, color or national origin, 
such facility leased to and operated by a private, nonprofit 
agency remains a private facility. It is privately managed and 
controlled. 


[7] We hold that the expenditure of public funds raised by 
taxation to finance, or facilitate the financing of, the construc- 
tion of a hospital facility to be privately operated, managed and 
controlled is not an expenditure for a public purpose and is 
prohibited by Article V, § 2(1), of the Constitution of North 
Carolina. We have carefully considered the following decisions 
to the contrary by courts of our sister states: Fort Sanders 
Presbyterian Hospital v. Health & Education Facilities Board 
of the County of Knox, 458 S.W. 2d 771 (Tenn. 1970) ; Truitt v. 
Board of Public Works of Maryland, 248 Md. 375, 221 A. 2d 
3870 (1966) ; Lien v. City of Katchikan, 383 P. 2d 721 (Alaska, 
1968) ; In re Opinion of the Justices, 99 N.H. 5386, 114 A. 2d 
801; Opinion of the Justices (Mass.), supra. Notwithstanding 
our great respect for the opinions of those courts, we do not 
find their reasoning persuasive in this instance. 
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Since we hold that public funds raised by taxation may 
not lawfully be expended to finance, or facilitate the financing 
of, the construction of any hospital facility which is to be pri- 
vately operated, managed and controlled, we do not reach, and 
express no opinion concerning, the plaintiff’s contention that 
such an expenditure in connection with construction of a facility 
to be leased to a church related hospital is also an encroachment 
upon rights of conscience, in violation of Article I, § 18, of the 
Constitution of North Carolina, and of the First and Fourteenth 
Amendments to the Constitution of the United States. 


We, therefore, hold that the Superior Court erred in its 
Conclusion No. 1, to the effect that the Act is not unconstitu- 
tional in authorizing the Commission to use public funds raised 
by taxation to construct hospital facilities to be leased and 
ultimately conveyed to private, nonprofit agencies, and in its 
Conclusion No. 5, to the effect that the Act is not unconstitu- 
tional in that it authorizes the creation of a debt by a county, 
city, town, or other unit of local government without the ap- 
proval of the voters thereof. The unconstitutional portions of 
the Act, noted herein above, are not separable from the remain- 
der of the Act. The Superior Court, therefore, erred in denying 
the relief sought by the plaintiff and in dismissing the action. 


The judgment of the Superior Court of Wake County is, 
therefore, reversed and this matter is remanded to that court 
for the entry by it of a judgment restraining and enjoining 
the defendants from expending the funds allocated to it by 
the Council of State from the Contingency and Emergency Fund 
for the implementation of the Act and from the expenditure for 
such purpose of any other public funds raised by taxation, and 
further enjoining the Commission from entering into any lease 
agreement with any public agency, as defined in the Act, by 
which agreement any revenues of the lessee, other than revenues 
produced solely by the operation of the leased facility, are made 
liable or usable for the payment of any obligation of such lessee 
under such agreement, in excess of the amount specified in 
Article V, § 4(1), of the Constitution of North Carolina, unless 
and until such proposed agreement is submitted to and approved 
by the qualified voters of such lessee in an election held pursu- 
ant to law. 


Reversed and remanded. 
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MARILYN S. KOOB v. WILLIAM M. KOOB, JOSEPH P. SHORE, 
ADDITIONAL DEFENDANT 


No. 7 
(Filed 11 April 1973) 


1. Divorce and Alimony § 21— action for alimony without divorce — 
surplus proceeds from sale of entirety property — authority of court 


In an action to obtain alimony without divorcee and child custody 
and support, the trial court, at the time it entered orders, had 
authority with respect to entirety property owned by plaintiff and 
defendant only to award plaintiff wife the actual possession thereof 
or the rents and profits therefrom, and orders purporting to determine 
the respective rights of plaintiff and defendant in the surplus, if any, 
which might be available for them upon completion of foreclosure on 
the entirety property were invalid because in excess of the court’s 
authority. 


2. Mortgages and Deeds of Trust § 33— surplus proceeds from sale of 
entirety property — payment to superior court clerk 
Trustee, upon completion of foreclosure on entirety property, was 
authorized by G.S. 45-21.31(b) (8) to pay the surplus to the clerk of 
superior court, and the clerk held the money for safekeeping only, 
having no interest therein other than to protect himself from liability 
on his official bond. 


3. Husband and Wife § 17; Divorce and Alimony § 21— surplus from 
foreclosure on entirety property — distribution — right of defendant to 
notice 


Where the surplus from foreclosure on property owned by plain- 
tiff and defendant by the entireties was within the legal custody of 
the court and the respective rights of the parties depended in large 
measure upon whether the fund was to be considered as real property 
and subject to the law applicable to an estate by the entirety or as 
personal property, defendant was entitled to specific notice of plain- 
tiff’s claim with respect to the fund before determination of that issue. 


4. Courts § 2; Rules of Civil Procedure § 4; Divorce and Alimony § 21— 
alimony without divorce action — distribution of surplus from fore- 
closure sale —- sufficiency of notice to defendant to confer jurisdiction 
on trial court 


In an action for alimony without divorce, child custody and 
support, process served on defendant was insufficient to confer juris- 
diction on the court to adjudge the respective rights of plaintiff and 
defendant in regard to the surplus from foreclosure on their entirety 
property where (1) the fund was not in existence when the action 
was instituted or when the original complaint or the amendment to 
the complaint was filed, (2) institution of the alimony action did 
not give defendant notice that plaintiff was seeking a determination of 
the parties’ rights in a surplus that might result in the event of a 
foreclosure by the trustee, and (8) the only notice given defendant 
was by newspaper publication insufficient to confer jurisdiction over 
the matter; prerequisite to a determination of the parties’ rights 
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in the fund, a notice must be served on defendant setting forth with 
particularity plaintiff’s claim with reference thereto and requiring 
defendant to appear at a designated time and place to show cause, 
if any he has, why the relief sought by plaintiff should not be 
granted. 


ON certiorari, granted on motion of plaintiff, to review the 
decision of the Court of Appeals, 16 N.C. App. 326, 192 S.E. 
2d 40, which vacated in part orders entered by Judge Alexander 
in GUILFORD County District Court. 


This cause was heard in the Court of Appeals on the appeal 
of Joseph P. Shore, Clerk of the Superior Court of Guilford 
County, North Carolina, hereafter called the Clerk, from the 
orders referred to below. It involves directly a fund of 
$25,858.23 paid to the Clerk on 19 April 1972 by R. D. Douglas, 
Jr., Trustee, hereafter called Douglas, Trustee. This fund is the 
surplus, after payment of the secured debt and foreclosure costs, 
resulting from the foreclosure by Douglas, Trustee, of a deed 
of trust dated 21 December 1964, executed by Harry J. Hill 
and wife, Mary H. Hill. This deed of trust had been assumed 
by William M. Koob and wife, Marilyn S. Koob, on or about 
29 January 1969, when they acquired ownership of the property 
as tenants by the entirety. The foreclosure proceedings consisted 
of the original sale on 17 January 1972 and subsequent resales. 
The final resale was completed at the price of $50,200. 


The controversy now before us is between plaintiff and 
the Clerk. The Clerk contends that the $25,853.23 should be con- 
sidered as having been paid to him by Douglas, Trustee, under 
G.S. 45-21.81(b) (4), and that the ownership and disposition 
thereof must be determined in a special proceeding in accord- 
ance with G.S. 45-21.382. He contends also that this fund should 
be considered real property and therefore subject to disposition 
in accordance with the law applicable to tenancies by the en- 
tirety. He asserts no interest in the subject fund. He seeks to 
protect himself from liability on his official bond if it should 
be determined, as he contends, that the orders of Judge Alex- 
ander referred to below were void in certain respects for lack 
of jurisdiction. 


The facts narrated below are necessary to an understand- 
ing of the questions presented by this appeal. 


William M. Koob, defendant, and Marilyn S. Koob, plain- 
tiff, were married 31 May 1944. They are the parents of three 
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children, to wit, Richard M. Koob, born 26 April 1949; Joanna 
E. Koob, born 25 September 1952; and Martin D. Koob, born 
30 June 1957. 


Richard M. Koob does not reside with either parent. Joanna 
E. Koob is a student at Guilford College, Guilford County, 
North Carolina. Martin D. Koob resides with his mother in 
California. 


Prior to their separation, plaintiff and defendant resided 
at 3210 West Market Street, Greensboro, North Carolina, this 
being the property owned by them as tenants by the entirety 
subject to the deed of trust to Douglas, Trustee. 


On 17 August 1971, when this action was commenced, 
summons issued and plaintiff applied for and obtained an order 
extending the time for filing complaint. In her application she 
asserted that the action was for ‘alimony without divorce” on 
the ground that “supporting spouse by cruel and barbarous 
treatment ha[d] endangered the life of the dependent spouse and 
hafd] offered such indignities to her person as to render her 
condition intolerable and her life burdensome.” 


The summons, application and order were personally served 
on defendant, William M. Koob, in Guilford County, North Car- 
olina, on 17 August 1971. None of the pleadings, motions, 
orders, etc., referred to below, were personally served on defend- 
ant. No answer or other pleading has been filed by defendant. 
He has not appeared herein personally or by counsel. 


In apt time, plaintiff filed a verified complaint in which 
she set out in detail incidents which she alleged had occurred 
throughout the years of the marriage without fault on her part 
and which constituted such indignities to her person as to render 
her condition intolerable and life burdensome. These included 
allegations as to the circumstances which caused her to leave 
their home in Greensboro for California. Specifically, she alleged 
that she left because of incidents and threats which caused her 
to fear death or great bodily harm at the hands of defendant; 
and that on 14 September 1970, accompanied by her son, Martin 
D. Koob, she arrived in California where she and Martin have 
since resided. 


On 12 October 1971 plaintiff filed an ‘‘“amendment” to her 
complaint. Included therein are allegations that defendant had 
fled the jurisdiction; that his whereabouts were unknown; and 


182 IN THE SUPREME COURT [283 


Koob v. Koob 


——— 


that plaintiff’s efforts to obtain personal service of the com- 
plaint on defendant had been futile. Also included therein are 
allegations that defendant had failed to make the August, Sep- 
tember and October payments on the indebtedness secured by 
a deed of trust on their real property; that plaintiff “ha[d] 
been obliged to pay approximately $1,400.00 on delinquent 
taxes and payments previously during the past year’; that 
defendant had made no payment “for the support of his minor 
son, Martin, since June, 1971’; that she was “in acute need 
of financial support for herself and Martin’; that on 24 Sep- 
tember 1971 “the greater and more valuable part of the furni- 
ture’ was removed from the West Market Street residence, 
and on 4 October 1971, the residence had been broken into and 
vandalized; that the West Market Street residence was “in 
serious danger of ... being damaged or destroyed in its exposed 
and vulnerable condition”; and that the West Market Street 
residence was ‘‘subject to immediate foreclosure by Home Fed- 
eral Savings & Loan Association, unless the arrears in payment 
[were] caught up... .” 


The “amended complaint” concluded with these additional 
prayers for relief: (1) That an order be entered attaching and 
awarding to plaintiff the use and possession of the real property 
at 8210 West Market Street; (2) that defendant be required to 
convey his interest in this real estate to plaintiff or to a trustee 
for plaintiff’s benefit; and (8) that ‘“‘R. D. Douglas, Jr., Trustee, 
for Home Federal Savings and Loan Association, be made a 
party to this proceeding, to the end that said Trustee may be 
ordered, in event of foreclosure of its lien against said real 
property at 3210 West Market Street, to pay the surplus after 
satisfaction of its lien, into the hands of the trustee for the 
plaintiff or to the Clerk of this Court, to be held in trust for 
the payment of alimony pendente lite, permanent alimony, child 
support, counsel fees, and other specific financial obligations 
of the defendant to the plaintiff herein complained of, as such 
payments shall be and become due. ... ” (Our italics.) 


Commencing on the 4th day of November 1971, there was 
published in The Greensboro Times, “successively, for the period 
of three (8) weeks,” a notice addressed to defendant which, 
after stating the title of the action and designating the court in 
which it had been commenced, provided: 


“TAKE NOTICE that a pleading seeking relief against you 
has been filed in the above entitled civil action. The nature of 
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the relief being sought is as follows: Permanent alimony 
without divorce, child custody and support, alimony pendente 
lite, and counsel fees: attachment of real property at 3210 West 
Market Street in Greensboro, and sale thereof to secure pay- 
ment of support obligations; attachment of proceeds of any 
foreclosure sale of said real property. 


“You are required to make defense to such pleading not 
later than the 15th day of December, 1971, and upon your 
failure to do so, the party seeking service against you will 
apply to the Court for the relief sought.” 


The cause was heard by Judge Alexander on plaintiff's 
motion for temporary support and counsel fees. An order 
entered 4 January 1972 recites the facts with reference to 
plaintiff’s efforts and inability to obtain personal service of the 
complaint on defendant and states that “plaintiff then served 
defendant with notice of service of process by publication.” 
Whereupon, Judge Alexander ruled as a matter of law that the 
court then had personal jurisdiction of the defendant. 


Thereafter, based upon findings of fact set forth with 
particularity, Judge Alexander entered the following order: 


“‘WHEREFORE, it is now ordered: 


“1, Plaintiff is hereby awarded custody of Martin Koob, 
pendente lite. 


“2. For support of Martin Koob, pendente lite, the defend- 
ant is ordered to pay into the offices of the Clerk of this Court 
for the use of the plaintiff, the sum of Two Hundred Dollars 
($200.00) on the 15th day of January, 1972, and a like sum 
on the first day of each month thereafter. 


“3. For support of the plaintiff, pendente lite, the defend- 
ant is ordered to pay into the offices of the Clerk of this Court 
the sum of Five Hundred Dollars ($500.00) on the 15th day 
of January, 1972, and a like amount on the first day of each 
month thereafter. 


“4, In addition to the foregoing provisions regarding cur- 
rent support of the plaintiff and the minor child of the parties, 
defendant shall pay into the offices of the Clerk of this Court, 
on or before January 17, 1972, the sum of $450.00, representing 
arrears of child support; the sum of $1,380.00, representing 
reimbursement for expenses necessarily incurred by the plaintiff 
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for the preservation of the real property of the parties upon 
default by defendant in payment of obligations secured by lien 
thereon; the sum of $1,500.00, representing one-half of the 
proceeds from sale of bonds owned by the parties jointly, which 
defendant sold without accounting to the plaintiff for her 
portion of the proceeds; and the sum of $3,000.00 representing 
one-half of the value of household furniture and appliances 
which defendant removed from the parties’ home without 
plaintiff’s consent and without accounting to her or compensat- 
ing her for any part of the value thereof; said payments shall 
be made in a lump sum, totalling $6,330.00, in liew of support 
for the plaintiff, since September 4, 1970. If said lump sum 
has not been paid to plaintiff by defendant on or before January 
17, 1972, said sum shall constitute a lien on defendant’s one- 
half interest in the net proceeds, if any, of a foreclosure sale of 
the parties’ house, and shall be paid by the Clerk to the plaintiff 
immediately upon receipt of such net proceeds, subject to the 
other provisions of this order. 


“5. R. D. Douglas, Jr., Trustee, under loan no. 19939 from 
Home Federal Savings & Loan Association in Greensboro, is 
hereby made a party to this action, and shall be served with 
appropriate documents, including a copy of this order. He is 
hereby ordered to deliver one-half of the net proceeds from 
any foreclosure sale of the realty of the parties, located at 
3210 West Market Street, in Greensboro, North Carolina, to 
the plaintiff; the other half of the proceeds, if any there be, 
shall be paid by the said Trustee to the Clerk of this Court, 
to be disbursed in accordance with the foregoing order, and any 
balance remaining shall be held by said Clerk as security for the 
payment of defendant’s future support obligations to the plain- 
tiff and his minor child, pending further orders of this Court. 
Defendant is hereby enjoined from redeeming said property 
from foreclosure by payment of any less than the entire bal- 
ance due on the loan, plus expenses, and Home Federal Savings 
and Loan Association is requested to exercise its legal preroga- 
tive of refusing to accept from defendant or any other person 
less than the full sum of this obligation as redemption from 
foreclosure, as defendant’s default is found to be wilful, and 
redemption for less would irreparably injure the plaintiff. 


“6. On or before January 17, 1972, defendant shall pay 
the sum of $3500.00 (Three Thousand Five Hundred) into the 
offices of the Clerk of this Court, to be disbursed to Turner, 
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Rollins & Rollins, attorneys, as compensation for their services 
to the plaintiff in this action, pendente lite. In default of such 
payment by defendant, said fee shall constitute a first lien upon 
the defendant’s portion of the net proceeds of foreclosure sale 
of the parties’ realty aforesaid, to be paid by the Clerk prior to 
the other disbursements provided for herein.” (Our italics.) 


On 26 January 1972, Douglas, Trustee, moved that Judge 
Alexander vacate the portion of her order of 4 January 1972, 
which directed the disbursement by him of “the surplus remain- 
ing following the sale by foreclosure of any real property 
owned by the parties,” and that he be directed “to pay into the 
Clerk of Court any surplus following any foreclosure sale... 
pursuant to N.C.G.S. 45-21.381(b), said action to release him 
from further liability for the surplus.” 


On 10 March 1972, after a hearing, Judge Alexander or- 
dered that Douglas, Trustee, upon his receipt thereof, pay over 
the surplus from the foreclosure sale to the Clerk; that the 
Clerk be made a party defendant for the purpose of determining 
the disposition of the surplus; and that, unless he shows cause 
why he should not be required to do so, the Clerk disburse the 
surplus in the manner in which Douglas, Trustee, had been 
directed to do so in the order of 4 January 1972. 


In a “Response” filed 20 March 1972, the Clerk of the 
superior court asserted that G.S. 45-21.81(b) (4) required that 
“the surplus remaining after foreclosure in all cases where 
adverse claims to the funds are asserted”’ be paid by the trustee 
to the Clerk and that the ownership and right to the funds 
so deposited be determined by a proceeding in accordance with 
G.S. 45-21.32. Accordingly, he moved that Judge Alexander 
vacate the portion of her order of 10 March 1972 which directed 
him to disburse the fund, and that he be directed to determine 
ownership of said fund in accordance with G.S. 45-21.32. 


On 13 April 1972, after a hearing, Judge Alexander rejected 
the Clerk’s contention that the ownership and disposition of 
the fund be determined in accordance with G.S. 45-21.32 and, 
with a modification not pertinent to this appeal, adjudged that 
the order of 10 March 1972 remain in full force. 


On 14 April 1972, Judge Alexander entered an order which, 
with a modification not pertinent to this appeal, ‘‘reissued” the 
prior orders of 4 January 1972, and of 10 March 1972, and 
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provided that the substance of each of these prior orders was 
incorporated by reference as if fully set forth therein. 


The Clerk filed ‘exceptions to the findings of fact, mixed 
findings of fact and conclusions of law, conclusions of law, and 
to the Orders entered ...on March 10, 1972, and on April 18, 
1972, and on April 14, 1972.” 


The Court of Appeals vacated “[t]he several orders of the 
trial court as entered to date, insofar as they adjudicate owner- 
ship of, or otherwise affect the surplus proceeds from the fore- 
closure sale, or the duties and obligations of the trustee with 
respect thereto, or the duties and obligations of the Clerk of 
Superior Court with respect thereto,” and remanded the cause 
“for such further proceedings as may be appropriate.” 


Turner, Rollins & Rollins by Elizabeth O. Rollins for plain- 
tiff appellant. 


Attorney General Robert Morgan and Assistant Attorney 
General Mrs. Christine Y. Denson for additional defendant 
Joseph P. Shore, appellee. 


BOBBITT, Chief Justice. 


The summons, and the application and order for extending 
the time for filing complaint, constitute the only process and 
pleading served personally on defendant. The only service of 
the complaint and amendment thereto was made by publication 
of the notice set forth in our preliminary statement. Assuming 
this service met all the requirements of G.S. 1A-1, Rule 4(j) (9)c, 
the court acquired jurisdiction to award the plaintiff whatever 
relief she was entitled to obtain in an action for “alimony with- 
out divorce” under G.S. 50-16.2. 


The order of 4 January 1972 discloses that the court made 
the findings of fact set forth therein after “reading the plain- 
tiff’s verified complaint, offered as an affidavit in support of 
her motion, and hearing witnesses presented in open Court on 
behalf of the plaintiff. ...”’ The record does not contain the 
testimony of the witnesses or disclose their identity. For pres- 
ent purposes, we assume the sufficiency of the evidence to 
support the court’s findings of fact. Moreover, we accept the 
findings of fact as sufficient to support the pendente lite 
allowances for plaintiff's support and for the support of Martin. 
We pass, without discussion, whether those portions of the order 
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of 4 January 1972 which relate to the alleged appropriation by 
defendant of certain bonds and the alleged removal by defend- 
ant of certain household furniture and appliances without 
plaintiff’s consent are within the purview of an action for 
“alimony without divorce.” On this appeal, we are concerned 
solely with the portions of the order of 4 January 1972 which 
relate to the jointly owned real estate then being foreclosed by 
Douglas, Trustee, and to the portions thereof and of the sub- 
sequent orders of 10 March 1972, 13 April 1972 and 14 April 
1972 which relate to the disposition of the surplus arising from 
the foreclosure by Douglas, Trustee, of the jointly owned real 


property. 


On 4 January 1972 the real property at 3210 West Market 
Street, Greensboro, North Carolina, referred to hereafter as 
the subject realty, was owned by William M. Koob and wife, 
Marilyn S. Koob, as tenants by the entirety, subject to the deed 
of trust executed by the Hills to Douglas, Trustee. Prior to 
4 January 1972 Douglas, Trustee, had advertised that a fore- 
closure sale of the subject realty under the Hill deed of trust 
would be conducted on 17 January 1972. A resale on 13 March 
1972 became final when no upset bid was submitted within ten 
days and an order of confirmation was entered on 27 March 
1972. 


The ‘‘properties and incidents of an estate by the entirety” 
in real property are summarized by Justice (later Chief Justice) 
Stacy in the oft-cited case of Davis v. Bass, 188 N.C. 200, 124 
S.E. 566 (1924). 


“(TJjhe husband is entitled during the coverture to the 
full possession, control and use of the estate, and to the rents and 
profits arising therefrom to the exclusion of the wife.” Nesbitt 
v. Fairview Farms, Inc., 289 N.C. 481, 486, 80 S.E. 2d 472, 477 
(1954). However, “the rents and profits therefrom, which be- 
long to the husband, may be charged with the support of his 
wife.” Porter v. Bank, 251 N.C. 578, 577, 111 S.E. 2d 904, 
908 (1960), and cases there cited. In this respect, such rents 
and profits have the same status as other income and assets 
owned exclusively by the husband. In re E'state of Perry, 256 
N.C. 65, 70, 128 8.E. 2d 99, 102 (1961). 


Although the rents and profits therefrom and the actual 
possession thereof may be made available for the support of 
the wife, the court does not have the power to order the sale of 
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land owned by husband and wife as tenants by the entirety in 
order to procure funds to pay alimony to the wife or to pay her 
counsel fees. Holton v. Holton, 186 N.C. 355, 119 S.E. 751 (1923) ; 
Porter v. Bank, supra. 


[1] Under the legal principles stated above, those provisions 
of the orders of 4 January 1972 and 10 March 1972 which 
purport to determine the respective rights of plaintiff and 
defendant in the surplus, if any, which might be available for 
them upon completion of the foreclosure by Douglas, Trustee, 
were invalid because in excess of the court’s authority. As of 
4 January 1972, and as of 10 March 1972, the court’s only 
authority in respect of the subject realty was to award to 
plaintiff the actual possession thereof or the rents and profits 
therefrom. 


[2] Moreover, in accord with the Court of Appeals, we hold 
that G.S. 45-21.31(b) (8) authorized Douglas, Trustee, upon 
completion of the foreclosure, to pay the surplus to the Clerk. 
The surplus of $25,853.23 was paid by Douglas, Trustee, to 
the Clerk on or prior to 19 April 1972. We hold that this 
fund was received and is held by the Clerk as having been paid 
to him under G.S. 45-21.31(b) (3). With reference thereto, 
“The clerk is liable on his official bond for the safekeeping of 
money so received until it is paid to the party or parties entitled 
thereto, or until it is paid out under the order of a court of 
competent jurisdiction.” G.S. 45-21.31 (e). 


Plaintiff and defendant are the owners of the fund of 
$25,853.28. The Clerk is simply a stakeholder, having no inter- 
est therein other than to protect himself from liability on his 
official bond. 


[3] The Clerk contends that this fund of $25,853.23 represents 
real property owned by plaintiff and defendant as tenants by 
the entirety and is subject to the law applicable to an estate by 
the entirety. He cites Highway Commission v. Myers, 270 N.C. 
258, 154 S.E. 2d 87 (1967), where, with reference to compen- 
sation paid into the clerk’s office in a condemnation proceeding, 
the court said: “Unless otherwise provided by their joint and 
voluntary agreement, and in the absence of an absolute divorce, 
we are of the opinion and so decide that such involuntary 
transfer of title does not destroy or dissolve the estate by 
the entirety ... and that the compensation paid by the Com- 
mission therefor has the status of real property owned by hus- 
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band and wife as tenants by the entirety.” Jd. at 262, 154 S.E. 
2d at 90. Cf. Perry v. Jolly, 259 N.C. 305, 180 S.E. 2d 654 
(1963). If real property, the authority of the court would extend 
no further than to provide for the investment of the fund and 
the application of the income therefrom to the payment of an 
alimony award. 


Plaintiff contends, and Judge Alexander ruled, that the 
$25,853.23 is personal property, owned in equal shares by plain- 
tiff and defendant; that plaintiff is entitled to one-half as 
owner; and that defendant’s one-half is subject to impound- 
ment and payment of alimony until exhausted. Plaintiff relies 
largely on Porter v. Bank, supra, which involved conflicting 
rights in a fund of $9,882.34 deposited by Frank Banzet, Trus- 
tee, with the Clerk of the Superior Court of Warren County, 
under G.S. 45-21.381. In Porter, the plaintiff-wife had obtained 
an award of alimony pendente lite and counsel fees prior to 
completion of the foreclosure by Frank Banzet, Trustee. It was 
held that a creditor of defendant-husband who had levied on 
the husband’s interest in the surplus had priority over the 
wife’s claim under the order providing for the payment of 
alimony to her. The plaintiff-wife, the judgment creditor of 
the defendant-husband and the court proceeded on the assump- 
tion that the $9,382.34 was personalty rather than realty. It 
being to the interest of the plaintiff-wife and of the judgment 
creditor of the defendant-husband that the fund be regarded as 
personalty, no question was raised or argument presented with 
reference to whether it was personalty or realty. 


Without appraising the legal significance thereof, we note 
this factual difference between Porter v. Bank, supra, and the 
present case: In Porter v. Bank, the surplus fund of $9,382.34 
was the result of the foreclosure by Frank Banzet, Trustee, of 
a deed of trust which had been executed by the defendant- 
husband and the plaintiff-wife. In the present case, the surplus 
fund of $25,853.28 resulted from the foreclosure by Douglas, 
Trustee, of a deed of trust which had been executed by Harry 
J. Hill and wife, Mary H. Hill, prior owners of the subject 
realty, and not by William M. Koob and wife, Marilyn 8. Koob. 


North Carolina does not recognize an estate by the entirety 
in personal property. Wilson v. Ervin, 227 N.C. 396, 399, 42 
S.E. 2d 468, 470 (1947), and cases cited therein. Also, see cases 
cited in Anno. 64 A.L.R. 2d 8, 28. 
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‘“‘An absolute divorce... converts an estate by the entirety 
into a tenancy in common.” Davis v. Bass, supra at 207, 124 
S.E. at 570; Smith v. Smith, 249 N.C. 669, 107 S.E. 2d 530 
(1959) ; Lanier v. Dawes, 255 N.C. 458, 121 S.E. 2d 857 (1961). 
Also, see Carter v. Insurance Co., 242 N.C. 578, 89 S.E. 2d 122 
(1955). 


An estate by the entirety can be destroyed and dissolved by 
the voluntary joint acts of the husband and wife. Wilson v. 
Ervin, supra. Hence, where husband and wife sell and convey 
real property owned by them as tenants by the entirety, the 
proceeds of sale, including a balance purchase-money note and 
security therefor, are considered personal property, and the 
husband and wife are tenants in common in respect of the 
ownership thereof. Shores v. Rabon, 251 N.C. 790, 7938, 112 
S.E. 2d 556, 559 (1960), and cases there cited. Decisions in other 
jurisdictions relating to the effect of such sales are cited in 
Anno, 64 A.L.R. 2d 8, 47 et seq. 


A critical question is whether the foreclosure by Douglas, 
Trustee, is to be considered as having effected the destruction 
and dissolution of the estate by the entirety by the voluntary 
joint acts of husband and wife. Defendant is entitled to specific 
notice of plaintiff’s claim with reference thereto before this 
question is decided. 


The purpose of attachment is to bring the property of a 
defendant within the legal custody of the court. G.S. 1-440.1. 
The fund of $25,858.28 is now within the legal custody of the 
court and is subject to the court’s orders in respect of its owner- 
ship and disposition. As far as the record discloses, no person 
other than plaintiff and defendant has or claims any interest 
therein. The respective rights of plaintiff and defendant depend 
in large measure upon whether the fund is to be considered as 
real property and subject to the law applicable to an estate by 
the entirety or as personal property. The Clerk’s only concern is 
that the adjudication of this question be made by a court of 
competent jurisdiction. 


[4] In our opinion, the process served on defendant was in- 
sufficient to confer jurisdiction on the court to adjudge the 
respective rights of plaintiff and defendant in the $25,853.23 
fund. This fund was not in existence when the action was insti- 
tuted or when the original complaint was filed. Nor was it in 
existence when the amendment to complaint was filed. More- 
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over, the fact that an action for ‘‘alimony without divorce” had 
been instituted did not constitute notice that plaintiff was seek- 
ing a determination of the respective rights of plaintiff and 
defendant in a surplus that might result in the event of a fore- 
closure by Douglas, Trustee. Nor do we consider that the 
publication in November 1971 of the notice quoted in our pre- 
liminary statement was sufficient notice to confer jurisdiction 
for such determination. We note that this notice to defendant 
was published prior to the first advertisement by Douglas, 
Trustee, of a foreclosure sale. 


Prerequisite to a determination of the respective rights of 
plaintiff and defendant in the fund of $25,853.28, a notice must 
be served on defendant setting forth with particularity plain- 
tiff’s claim with reference thereto and requiring defendant to 
appear at a designated time and place to show cause, if any he 
has, why the relief sought by plaintiff should not be granted. 
When service by publication is permissible, the procedure there- 
for is prescribed in Rule 4(j) (9)c. We note that Rule 4(k) 
provides: “In any action commenced in a court of this State 
having jurisdiction of the subject matter and grounds for the 
exercise of jurisdiction in rem or quasi in rem as provided in 
G.S. 1-75.8, the manner of service of process shall be as fol- 
lows: (1) Defendant known.—lIf the defendant is known, he 
may be served in the appropriate manner prescribed for service 
of process in section (j).” G.S. 1-75.8 in part provides: “A court 
of this State having jurisdiction of the subject matter may exer- 
cise jurisdiction in rem or quasi in rem on the grounds stated 
in this section. A judgment in rem or quasi in rem may affect 
the interests of a defendant in a status, property or thing acted 
upon only if process has been served upon the defendant pur- 
suant to Rule 4(k) of the Rules of Civil Procedure. Jurisdiction 
in rem or quasi in rem may be invoked in any of the following 
cases: (1) When the subject of the action is real or personal 
property in this State and the defendant has or claims any lien 
or interest therein, or the relief demanded consists wholly or 
partially in excluding the defendant from any interest or lien 
therein. ... (5) In any other action in which in rem or quasi 
in rem jurisdiction may be constitutionally exercised.” Ob- 
viously, jurisdiction in rem may be constitutionally exercised in 
respect of property which is in the legal custody of the court. 


The Clerk does not except to the awards made to plaintiff 
as alimony pendente lite or otherwise. Nor does he challenge 
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the award made pvendente lite for the benefit of Martin. How- 
ever, we note that only pendente lite allowances have been 
awarded. The factors for consideration in making pendente lite 
allowances are discussed in Rickert v. Rickert, 282 N.C. 378, 
193 S.E. 2d 79 (1972). 


There has been no trial in respect of the allegations upon 
which plaintiff bases her claim for alimony. In Hicks v. Hicks, 
275 N.C. 370, 375, 167 S.E. 2d 761, 764 (1969), the Court, in an 
opinion by Justice Branch, said: ‘“‘This Court has held that suits 
for alimony without divorce are within the analogy of divorce 
laws, Rector v. Rector, 186 N.C. 618, 120 S.E. 195, and that 
an action under N. C. General Stat. § 50-16 was a divorce action 
within the purview of that portion of N. C. Gen. Stat. § 50-10 
which controverted all material facts in every divorce action. 
Rouse v. Rouse, 258 N.C. 520, 128 S.E. 2d 865; Blankenship v. 
Blankenship, 256 N.C. 688, 124 S.E. 2d 857; Schlagel v. 
Schlagel, 253 N.C. 787, 117 S.E. 2d 790.” 


The foregoing leads to this conclusion: The portions of the 
orders of 4 January 1972, 10 March 1972, 18 April 1972 and 
14 April 1972, which purport to adjudge the respective rights 
of plaintiff and defendant in the fund of $25,858.23, are vacated 
and stricken therefrom. The cause is remanded to the Court 
of Appeals for remand to the District Court with direction that 
it defer adjudication of the respective rights of plaintiff and 
defendant in the fund of $25,853.23 until explicit notice in re- 
spect of plaintiff’s claim has been served on defendant as set 
forth herein. Except as modified herein, the decision of the 
Court of Appeals is affirmed. 


Modified and affirmed. 


DWIGHT E. AVIS AND wiFfk, MARGARET C. AVIS v. THE HARTFORD 
FIRE INSURANCE COMPANY, A CORPORATION 


No. 27 
(Filed 11 April 1973) 


1. Insurance § 14383— “all risks” policy — prerequisites for coverage 
Coverage under a policy insuring against “all risks of physical 
loss” extends only when the following conditions are met: (1) the 
loss must be caused by a fortuitous event; (2) the loss or damage 
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must not result wholly from an inherent quality or defect in the 
subject matter; (3) the loss or damage must not result from the 
intentional misconduct or fraud of the insured; and (4) the risk must 
be lawful. 


2. Insurance § 143— “all risks” policy — multiple causes of loss 


Generally, coverage under an “all risks” policy will extend when 
damage results from more than one cause even though one of the 
causes is specifically excluded. 


3. Insurance § 143— “all risks” policy — inherent deficiencies — activation 
by peril insured against 


Insurers are not liable under an “all risks” policy for property 
destroyed by the effect of its own inherent deficiencies or tendencies 
unless these tendencies are made active and destructive by a peril in- 
sured against. 


4. Insurance § 144— “all risks” policy — failure of wood to hold paint — 
fortuitous event 


Loss occasioned when paint applied to woodwork and paneling in 
plaintiffs’ home began to blister and peel, the painter attempted to 
remove the paint with commercial solvents but all the paint couldn’t 
be removed, and the painter attempted to repaint but the paint wouldn’t 
stick where the solvents had been used, leaving the wood stained 
and mottled, is held within the coverage of a policy insuring against 
“all risks of physical loss,” since the loss was caused by a fortuitous 
event and was not solely the product of the inherent qualities of the 
wood but was caused partly by actions of the painter, 


5. Insurance § 137— action on “all risks” policy — time limitation — time 
of loss 


Where paint applied to woodwork and paneling in plaintiffs’ home 
began to blister and peel in November 1965 and began “popping” off 
the walls and woodwork in December 1965, and a painter unsuccess- 
fully attempted in January 1966 to remove the paint and to repaint 
the unsatisfactory areas, plaintiffs’ action instituted in December 1966 
to recover under an “all risks” policy for the pecuniary injury result- 
ing from the attempted removal of paint and the attempted repainting 
was commenced within twelve months of the “inception of the loss” 
since plaintiffs first suffered the loss complained of at the time of 
the occurrences in January 1966. 


6. Insurance § 130— “all risks” policy — no formal notice of proof of loss 


An action under an “all risks” insurance policy was not barred 
because of the failure of plaintiffs to file a formal proof of loss within 
the required 60-day period where the insured gave notice of loss and 
the insurer failed to furnish a blank for the purpose of providing 
written proof of loss, and plaintiffs within the time fixed by the 
policy for filing proof of loss gave written proof covering the occur- 
rence, character and extent of the loss. G.S. 58-81.1. 


ON certiorari to review the decision of the Court of Ap- 
peals reported in 16 N.C. App. 588, 92 8.E. 2d 595, which 
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reversed the judgment of Winner, J., at 24 April 1972 Session 
of District Court of BUNCOMBE County. 


This civil action for recovery on a policy of insurance 
issued by defendant, The Hartford Fire Insurance Company, 
to plaintiffs, homeowners, was instituted on 8 May 1971. Action 
was originally instituted by the same parties against the same 
defendant on the same claim on 28 December 1966. Plaintiffs 
gave notice of voluntary dismissal on 19 May 1970 pursuant to 
Rule 41 (a) (1) of the North Caroina Rules of Civil Procedure. 


The policy, in part, provided: “This policy with respect to 
Coverage A and B under Section I [the home of the plaintiffs] 
insures against all risks of physical loss ... except as excluded 
or limited herein.” 


In October, 1965 plaintiffs Dwight E. Avis and wife, 
Margaret C. Avis, employed R. A. Ingle to paint certain wood- 
work and paneling in three upstairs bedrooms and two baths 
of their home. Approximately one month after the painting was 
begun, the paint began to “blister and peel.” The painter, during 
January of 1966, attempted to remove the paint by using paint 
solvents and by other means, but all the paint could not be 
removed. He then attempted to repaint the area, but the paint 
would not stick where the paint remover had been used. The 
paneling became stained and mottled and acquired a glossy, slick 
finish. 


On 21 January 1966 plaintiffs notified defendant of the 
condition of the walls, and defendant thereafter employed the 
General Adjustment Bureau as its agent to investigate and 
adjust plaintiffs’ claim. At the request of the said adjuster, 
plaintiffs secured an estimate of the cost of repairs from a 
contractor and furnished this information to the adjuster. De- 
fendant’s adjuster also had its contractor make an estimate of 
damages and cost of repairs. In February of 1966 an employee 
of the General Adjustment Bureau told plaintiffs to go ahead 
with repairs. Plaintiffs proceeded to have the repairs made at 
a cost of $1,625.92. 


On 7 September 1966 defendant, through its adjuster, ad- 
vised plaintiffs that it would not pay the claim because the 
damage was not an accident within the terms of its policy. 


N.C. ] SPRING TERM 1973 145 


Avis v. Insurance Co. 


District Judge Winner heard the case without a jury and 
after finding facts substantially the same as above set forth 
concluded: 


“2. That the diminution in market value of the wood 
paneling, molding, baseboards, frames around windows and 
doors and closet doors in January of 1966, resulting from 
the fact that all of the paint on the wood paneling and wood- 
work herein could not be removed and that the areas from 
which paint had been removed could not be painted and 
from the staining and mottling of the said wood paneling 
and woodwork was a fortuitous event and happening 
occurring in January of 1966 without intentional or fraud- 
ulent acts on the part of the plaintiffs and is within the 
coverage of the ‘all risks’ provision of the policy upon 
which suit has been instituted, and that said loss and 
damage is within the terms and meaning of the policy 
provision quoted in Paragraph 2 of the findings of fact, 
and said loss and diminution in market value was not 
within the terms of any of the pleaded conditions, exclu- 
sions or exceptions to coverage under said policy.” 


Judgment was entered for plaintiffs in the amount of 
$1,625.92 with interest from 25 March 1966. The Court of 
Appeals reversed, 


We allowed plaintiffs’ petition for writ of certiorari on 
18 January 1978. 


Bennett, Kelly & Long, P.A., by Robert B. Long, Jr. for 
plaintiff appellees. 


Williams, Morris and Golding, by William C. Morris, J”. 
for defendant appellant. 


BRANCH, Justice. 


Plaintiffs contend the Court of Appeals erred in holding 
that their loss was not within the coverage afforded by the 
“all risks” policy issued to plaintiffs by defendant. 


The Court of Appeals concluded that coverage did not 
extend because the loss was not the result of a fortuitous event, 
but was “the product of inherent qualities of the property in- 
sured.”’ 
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Recovery will be allowed under a policy affording “all 
risks” coverage for all losses of a fortuitous nature not result- 
ing from misconduct or fraud, unless the policy contains a 
specific provision expressly excluding loss from coverage. The 
term “all risks” is not to be given a restrictive meaning. Hgan 
v. Washington General Ins. Corp., 240 So. 2d 875 (Fla. App. 
1970); Miller v. Boston Insurance Co., 420 Pa. 566, 218 A. 2d 
275; Fidelity Southern Fire Insurance Co. v. Crow, 390 S.W. 
2d 788 (Tex. Civ. App. 1965); Bryant v. Continental Insurance 
Co., 2 Wash. App. 37, 466 P. 2d 201; Annot., 88 A.L.R. 2d 
1124; 44 Am. Jur. 2d Insurance § 14838; 18 Couch on Insurance, 
2nd Ed. § 48:188. However, the cases and commentaries are 
unanimous in holding that ‘all losses” are not included in the 
term ‘“‘all risks.” See eg., British & Foreign Marine Ins. Co. v. 
Gaunt, 2 A.C. 41 (1921); Finkelstein v. Central Mutual Insur- 
ance Co., 8 Misc. 2d 261, 166 N.Y.S. 2d 989; 5 Appleman, 
Insurance Law and Practice, § 3092. 


In the case of British & Foreign Marine Ins. Co. v. Gaunt, 
supra, plaintiff sued upon an “all risks” policy for water dam- 
age to bales of wool. Although the evidence did not disclose how 
the cargo was damaged, it was proved at trial that the damage 
arose while the ship carrying the wool was in transit. In dis- 
missing the Insurance Company’s appeal, the Court stated: 


“In construing these policies it is important to bear in 
mind that they cover ‘all risk.’ These words cannot, of 
course, be held to cover all damage however caused, for 
such damage as is inevitable from ordinary wear and tear 
and inevitable depreciation is not within the policies... . 
Damage, in other words, if it is to be covered by policies 
such as these, must be due to some fortuitous circumstance 
or casualty. 


* * * 


‘All risks’ has the same effect as if all insurance risks 
were separately enumerated; for example, it includes the 
risk that when it happens to be raining the men who ought 
to use the tarpaulins to protect the wool may happen to 
be neglecting their duty. This concurrence is fortuitous; 
it is also the cause of the loss by wetting. It appears to 
be what happened. For wool to get wet in the rain is a 
casualty, though not a grave one; it is not a thing intended 
but is accidental; it is something which injures the wool 
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from without; it does not develop from within. It would 
not happen at all if the men employed attended to their 
duty. 


There are, of course, limits to ‘all risks.’ They are 
risks and risks insured against. Accordingly the expression 
does not cover inherent vice or mere wear and tear or 
British capture. It covers a risk, not a certainty; it is 
something, which happens to the subject-matter from 
without, not the natural behavior of that subject-matter, 
being what it is, in the circumstances under which it is 
carried. Nor is it a loss which the assured brings about 
by his own act, for then he has not merely exposed the 
goods to the chance of injury, he has injured them himself. 
Finally the description ‘all risks’ does not alter the general 
law; only risks are covered which it is lawful to cover, and 
the onus of proof remains where it would have been on a 
policy against ordinary sea perils.” 


The court in Finkelstein v. Central Mutual Insurance Co., 
supra, considered a question similar to the one here presented. 
The court held that discoloration caused by the excessive clean- 
ing of carpet with an ammonia solution was an accident and a 
fortuitous loss within the coverage of an “all risks” policy. The 
court said: 


“As these all-risk policies are generally available to 
householders and as their sale is not limited to specialists, 
the run-of-the-mill] notion of what constitutes an accident is 
pertinent. The scientist’s or technician’s understanding in 
depth is not relevant. From the viewpoint of this plaintiff 
there was an accident here and a fortuitous loss, for clearly 
the carpeting was not deliberately exposed to damage.” 


In Chute v. North River Ins. Co., 172 Minn. 18, 214 N.W. 
473, the plaintiff sought recovery under an “all risks” policy for 
a fire opal which became cracked. The plaintiff averred in his 
complaint that damage to the opal was not caused by any outside 
force but was due to an “inherent vice” in the gem. Holding 
that the plaintiff could not recover under the policy, the court 
stated: 


“The diligence of counsel has failed to furnish us any 
case in point or even of much help except those arising on 
policies of marine insurance. But they furnish, we think, a 
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fair analogy. The contract is an ‘all risk’ policy, and of a 
kind which characterizes marine insurance more than any 
other. The rule of marine insurance is that, under such a 
policy, the insurer is not liable ‘for losses resulting from 
inherent vice, defect, or infirmity in the subject-matter 
insured.’ 88 C.J. 1097. In Arnould on Marine Insurance 
(11th Ed.) § 778, itis put thus: 


‘* * * The underwriter is not liable for that loss 
or deterioration which arises solely from a principle 
of decay or corruption inherent in the subject insured, 
or, as the phrase is, from its proper vice; as when fruit 
becomes rotten, or flour heats, or wine turns sour, not 
from external damage but entirely from internal de- 
composition.’ 


i e %* 


.. . Because the policy must be considered as one against 
damage from fortuitous and extraneous risks, it is not per- 
missible to resort to an ultraliteral interpretation which will 
convert it into a contract or warranty against loss resulting 
wholly from inherent susceptibility to dissolution.” (Em- 
phasis added.) 


[1] Consideration of these cases and other authorities leads us 
to conclude that coverage under a policy insuring against “all 
risks of physical loss” extends only when the following condi- 
tions are met: 


(1) The loss must be fortuitous; i.e., caused by a fortui- 
tous event. See generally, Annot., 88 A.L.R. 2d 1124; 44 Am. 
Jur. 2d, Insurance, § 1488. 


The word “fortuitous” means “occurring by chance without 
evident causal need or relation or without deliberate intention.” 
Webster’s Third New International Dictionary, p. 895 (1961). 
See also, Kirkley v. Insurance Company, 282 N.C. 292, 59 S.E. 
2d 629; Ballentine’s Law Dictionary, 8rd Ed., p. 492 (1969); 
Black’s Law Dictionary, 4th Ed., p. 788 (1968). A fortuitous 
event may be said to be one not certain to occur. British & 
Foreign Marine Ins. Co. v. Gaunt, supra. 


(2) The loss or damage must not result wholly from an 
inherent quality or defect in the subject matter. Greene v. 
Cheetham, 298 F. 2d 938 (2nd Cir. 1961); Mellon v. Federal 
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Insurance Co., 14 F. 2d 997 (S.D.N.Y. 1926); Chute v. North 
River Ins. Co., supra; Harvey v. Switzerland General Ins. Co., 
260 S.W. 2d 342 (Mo. App. 1953) ; Glassner v. Detroit Fire and 
Marine Insurance Co., 23 Wis. 2d 582, 127 N.W. 2d 761; 43 Am. 
Jur. 2d Insurance § 2; 5A Appleman, Insurance Law and Prac- 
tice, $ 8272. In other words, the damage must result from at 
least one extraneous cause. See British & Foreign Marine Ins. 
Co. v. Gaunt, supra; Chute v. North River Ins. Co., supra. 


(83) The loss or damage must not result from the inten- 
tional misconduct or fraud of the insured. Sun Insurance Office, 
Ltd. v. Clay, 183 So. 2d 785 (Fla. 1961); Annot., 88 A.L.R. 2d 
1124. See also, Western Horse & Cattle Ins. Co. v. O'Neill, 21 
Neb. 548, 82 N.W. 581. 


(4) The risk must be lawful. British & Foreign Marine 
Ins. Co. v. Gaunt, supra. 


See Gorman, All Risks of Loss v. All Loss: An Examination 
of Broad Form Insurance Coverages, 34 Notre Dame Law. 346 
(1959), for an excellent discussion of coverage under “all risks” 
policies and the principles set forth above. 


In instant case there is no evidence or contention of inten- 
tional misconduct, fraud or unlawfulness of risk. Manifestly, 
plaintiffs did not know of the peril and did not intend to cause 
the harm that befell them. At most plaintiffs may have been 
negligent; without more, however, such conduct would not 
operate to deny coverage on the basis of intentional misconduct. 
For cases allowing recovery where one’s negligence constituted 
the fortuitous event, see C. H. Leavell & Co. v. Fireman’s Fund 
Insurance Co., 872 F. 2d 784 (9th Cir. 1967) ; Carter Tug Serv- 
ice, Inc. v. Home Insurance Company, 845 F. Supp. 1193 (8.D. 
Ill. 1971); General American Transp. Corp. v. Sun Insurance 
Office, Ltd., 239 F. Supp. 844 (E.D. Tenn. 1965), affirmed 
869 F. 2d 906 (6th Cir. 1966); Redna Marine Corp. v. Poland, 
46 F.R.D. 81 (D.C.N.Y. 1969) (citing many cases); Egan v. 
Washington General Ins. Corp., supra; Finkelstein v. Central 
Mutual Insurance Co., supra, and cases cited therein. See also, 
5 Appleman, Insurance Law and Practice, § 8092. 


Defendant does not deny coverage because of a specific 
exclusion contained in the policy. Therefore, if the loss suffered 
by plaintiffs was caused by a fortuitous event and was not 
solely the product of the inherent qualities of the insured prop- 
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erty, the trial judge correctly concluded that the loss suffered 
by plaintiffs was within the coverage of the policy. 


Had plaintiffs sought recovery because the walls had 
decayed, deteriorated, faded or disintegrated after a period of 
time without the action of external forces, there could have 
been no recovery. This is so because such damage inevitably 
occurs with the passage of time. The loss here, however, was 
not inevitable; it was fortuitous in that it was caused by 
extraneous events not certain to occur. 


Plaintiffs sought recovery for loss or damage caused not 
only by the peculiar nature of the paneling and woodwork to 
reject paint, but by other extraneous circumstances. The actions 
of the reputable painter employed by plaintiffs in applying the 
paint to the the walls, attempting to remove it with commercial 
solvents, and in attempting to repaint the walls were extraneous 
forces without which the loss would not have occurred. The loss, 
therefore, came about as a result of a combination of forces; 
the loss did not result solely from the fact that paint would not 
adhere to the wood. 


[2, 3] As a general rule, coverage will extend when damage 
results from more than one cause even though one of the causes 
is specifically excluded. General American Transp. Corp. v. 
Sun Insurance Office, Ltd., supra; Firemen’s Fund Ins. Co. of 
San Francisco v. Hanley, 252 F. 2d 780 (6th Cir. 1958); 
Pearl Assur. Co. v. Stacey Bros. Gas Const. Co., 114 F. 2d 702 
(6th Cir. 1940). Similarly, “insurers are not liable for property 
destroyed by the effect of its own inherent deficiencies or 
tendencies, wnless these tendencies are made active and destruc- 
tive, by a peril insured against.”’ (Emphasis added.) Providence 
Washington Ins. Co. v. Adler, 65 Md. 162, 4 A, 121. 


[4] Plaintiffs’ loss, then, being fortuitous and not caused 
solely by an inherent defect, is within the coverage of the “all 
risks” insurance policy issued to them by defendant. 


[5] Defendant contends that plaintiffs’ action is barred be- 
cause it was not instituted within “twelve months next after 
inception of the loss” as required by a provision in the policy, 
and because plaintiffs did not file written proof of loss within 
the required 60-day period. 


Due to the nature of these contentions, a brief recapitula- 
tion of the facts is necessary. 
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Painting began in October, 1965. In November of that year 
the paint started blistering and peeling. Paint began “popping” 
off the walls and woodwork in December, whereupon the painter 
assured plaintiffs that he would “make it satisfactory” by re- 
moving the paint and repainting the unsatisfactory structures. 
This undertaking commenced in January of 1966 but was 
entirely abandoned during that month because no paint would 
adhere to the surface of the wood. At that time the surfaces 
became “slick as glass,’ streaked and mottled. 


Defendant was notified of this condition on 21 January 
1966 and employed an adjuster to handle the claim. The ad- 
juster obtained a statement from Mrs. Avis on 25 January 1966 
which gave full information concerning the occurrence, charac- 
ter and extent of the loss. Defendant denied coverage on 7 
September 1966, and plaintiffs instituted action on 28 Decem- 
ber 1966. 


A provision in an insurance policy providing that action 
must be instituted within twelve months after loss has been 
recognized by this Court as a reasonable and lawful contractual 
limitation, even though it is a lesser time than provided by 
statutory limitations. Failure to bring action within the time 
specified bars recovery unless the contractual time limitation 
is waived by the insurers. Boyd v. Insurance Co., 245 N.C. 508, 
96 S.E. 2d 708; Heilig v. Aetna Life Insurance Co., 152 N.C. 
358, 67 S.E. 927; Lowe v. Accident Association, 115 N.C. 18, 
20 S.E. 169; Muse v. Assurance Co., 108 N.C. 240, 18 S8.E. 94. 


The provision contained in property insurance policies 
requiring action to be instituted within “twelve months next 
after inception of the loss” has been construed by the majority 
of jurisdictions to mean that the policy limitation runs from 
the date of the occurrence of the destructive event giving rise 
to the claim of liability against the insurer. Sager Glove Corp. v. 
Aetna Ins. Co., 317 F. 2d 489 (7th Cir. 1968), cert. den. 375 
U.S. 921, 84 S.Ct. 266, 11 L.Ed. 2d 165; Naghten v. Maryland 
Casualty Co., 47 lll. App. 2d 74, 197 N.E. 2d 489, 24 A.L.R. 3d 
1001; McAlpin v. Day & Meyer, 68 Misc. 2d 559, 827 N.Y-S. 
2d 387, aff’d 386 N.Y.S. 2d 980; Johns v. New Hampshire Ins. 
Co., 66 Mise. 2d 799, 322 N.Y.S. 2d 324; Margulies v. Quaker 
City Fire & Marine Ins. Co., 276 App. Div. 695, 97 N.Y.S. 2d 
100: Boyd v. Insurance Co., supra; Annot., 24 A.L.R. 3d 
1007; 18 Couch on Insurance, 2d Ed. § 75:86. 
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Most of these cases involved fire, explosion or other like 
casualty and therefore presented little difficulty in fixing the 
date of occurrence of the destructive event. Cf. Johns v. New 
Hampshire Ins. Co., supra. The cases, however, furnish meager 
aid in determining the exact time of loss where there is a pro- 
gressive loss or one involving a series of contributing destructive 
or extraneous events. 


In the case of Naghten v. Maryland Casualty Co., supra, 
the plaintiff brought action under a homeowner’s policy for 
damage to his home caused by underground water. On 31 May 
1959 the floors in a room in his dwelling had become warped, 
the walls and doors cracked and distorted, and the room com- 
pletely unusable. The insured became aware of the cause of 
the loss and the fact that he had a claim under the policy on 
381 December 1959. In October, 1960 (within one year after he 
had learned the cause of damage but more than one year after 
the defective conditions were fully developed) suit was insti- 
tuted. The court, holding that there could be no recovery, stated: 


“ee. . It is our conclusion that the meaning of the phrase 
[twelve months next after inception of the loss] is quite 
clear. It has nothing to do with the state of mind of the 
insured. It deals with an objective fact which in the context 
of this case is a specific act of vandalism or malicious 
mischief. The loss occurs and has its “inception” whether 
or not the insured knows of it.’ 


We readily agree with the plaintiff that if we were 
to apply the inception of the loss rule to the progressive 
loss in this case a harsh result would follow. That question 
is not involved here, however. The plaintiff did not even 
bring suit within a year of the time he alleged that the 
defective floor condition was fully developed. 


** *K * 


... [T]he plaintiff takes the position that on May 31, 1959, 
the room was unusable because of the shifting of floor and 
walls. And yet he allowed this condition to exist for over 
five months without caring to discover whether the dam- 
age was covered and not even attempting to fix it....” 


In Western Ins. Co. v. First Presbyterian Church, 165 
Colo. 34, 487 P. 2d 52, plaintiff brought suit under a policy 
containing an “all risks’ endorsement for loss caused by seep- 
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age and infiltration of gasoline under and around the insured 
building. The insurance policy became effective between the 
time gasoline started to collect and the time the building was 
rendered uninhabitable. 


In affirming the trial court’s holding that coverage existed 
under the policy, the court recognized that the chain of events 
culminating in the loss commenced prior to the inception of the 
policy, but held there was no actual “loss” until the gasoline had 
accumulated and been built up to such an extent that the build- 
ing was uninhabitable and too dangerous for continued use. 


We find the following definition of loss as related to insur- 
ance in Black’s Law Dictionary, 4th Ed., p. 1094 (1968): 


Insurance: “. . . decrease in value of resources or increase 
in liabilities; depletion or depreciation or destruction or 
shrinkage of value; injury, damage, etc. to property or 
persons injured; injury or damage sustained by insured 
in consequence of happening of one or more of the acci- 
dents or misfortunes against which insurer has undertaken 
to indemnify the insured; pecuniary injury resulting from 
the occurrence of the contingency insured against; word 
‘loss’ implies that property is no longer in existence.” 
(Citations omitted.) 


In instant case, plaintiffs do not seek recovery for the 
chipping and flaking of the paint which was discovered in 
November. This action seeks recovery for the pecuniary injury 
resulting from the attempted removal of the paint and the 
attempted repainting of the wood surfaces. The occurrences of 
these acts in January, 1966 were the events which marked the 
loss sustained by plaintiffs and gave rise to plaintiffs’ claim 
against defendant. The policy limitation ran from the date of 
the occurrences of these acts, for they represented the time 
when plaintiffs first suffered the loss complained of. Thus plain- 
tiff’s action was commenced within twelve months of the ‘“‘in- 
ception of the loss.” 


[6] Finally, we consider whether plaintiffs’ claim was barred 
by the fact that no formal proof of loss was filed as required 
by the policy. 


G.S. 58-31.1 provides: 


“When any company under any insurance policy re- 
quires a written proof of loss after notice of such loss 
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has been given by the insured or beneficiary, the company 
or its representative shall furnish a blank to be used for 
that purpose. If such forms are not so furnished within 
fifteen days after the receipt of such notice the claimant 
shall be deemed to have complied with the requirements of 
this policy as to proof of loss, upon submitting within the 
time fixed in the policy for filing proofs of loss, written 
proof covering the occurrence, character, and extent of the 
loss for which claim is made.”’ 


There is ample evidence that the insured gave notice of 
loss and that the company failed to furnish a blank for the 
purpose of providing written proof of loss. There is also plenary 
evidence showing that plaintiffs “within the time fixed by the 
policy for filing proof of loss gave written proof covering the 
occurrence, character, and extent of the loss for which claim is 
made.” This assignment of error is overruled. 


The decision of the Court of Appeals is 


Reversed. 





ee 


STATE OF NORTH CAROLINA v. WILLIAM LEE UNDERWOOD 
AND DENNIS HARKEY 


No. 39 
(Filed 11 April 1973) 


1. Indictment and Warrant § 14— grounds for quashing warrant 


A warrant may be quashed only for its failure to charge a crime 
or a lack of jurisdiction of the court to try the case—defects which 
appear on the face of the record. 


2. Indictment and Warrant § 14— motion to quash warrant — question 
of law — extraneous evidence not permitted 


In ruling upon a motion to quash a warrant the judge rules only 
upon a question of law and is not permitted to consider extraneous 
evidence, that is, the testimony of witnesses or documents other than 
the specific statutes or ordinances involved. 


3. Indictment and Warrant § 14— motion to quash — unconstitutionality 
of ordinance 


When the defense is that the warrant or indictment charges the 
violation of an unconstitutional ordinance or statute, the motion to 
quash is appropriate provided the constitutional infirmity appears 
upon the face of the record. | 
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4. Indictment and Warrant § 14— motion to quash——~evidence of un- 
constitutional enforcement of ordinance 


Upon a motion to quash, the judge may not hear evidence tending 
to show that the ordinance, valid on its face, it being enforced in a 
manner which deprives the defendant of his constitutional rights, find 
the facts and determine the constitutional question upon his findings. 


5. Criminal Law § 125— constitutionality of ordinance — grounds not on 
face of record — special verdict 


When a defendant undertakes to contest the constitutionality of 
an ordinance in a criminal proceeding upon grounds which do not 
appear upon the face of the record, the question may be determined 
by a special verdict. 


6. Criminal Law § 125— special verdict — sufficiency 


A special verdict is defective if any material finding is omitted 
and will not support a judgment. 


7. Criminal Law § 125; Indictment and Warrant § 14— Sunday observ- 
ance ordinance — constitutionality — motion to quash — error in mak- 
ing findings of fact — special verdict required 


The trial judge exceeded his jurisdiction in finding facts on the 
motion of the operators of convenience stores charged with selling 
groceries after 6:00 p.m. in violation of the Monroe Sunday Closing 
Ordinance to quash the warrants on the ground that the convenience 
stores sell substantially the same items as newsstands, tobacco stores, 
filling stations and garages which are allowed to remain open all 
day and that such classification is unreasonable and has no substantial 
relation to the purpose of the ordinance, since the facts with reference 
to overlapping items of merchandise offered for sale by the various 
businesses could have been found only by the jury in a special verdict. 


8. Constitutional Law § 14— Sunday observance ordinances — constitu- 
tionality 


Ordinances prohibiting the exercise of all occupations generally 
on Sunday except those rendering essential services and providing 
products necessary to health or contributing to the recreational aspects 
of Sunday are valid when the exceptions are reasonable and do not 
discriminate within a class between competitors similarly situated. 


9. Constitutional Law § 14; Indictment and Warrant § 14— violation of 
Sunday observance ordinance —- motion to quash warrant 


The trial court erred in allowing a motion to quash warrants 
charging that convenience store managers sold groceries after 6:00 
p.m. in violation of the Monroe Sunday Observance Ordinance where 
the acts charged are violations of the ordinance, and the ordinance 
on its face does not discriminate against convenience stores insofar 
as it applies to other grocery stores, for all are required to remain 
closed on Sunday except between 1:00 p.m. and 6:00 p.m. 


APPEAL by the State from Collier, S.J., May 1972 Session 
of UNION, certified pursuant to G.S. 7A-31(a) for initial appel- 
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late review by the Supreme Court before determination in the 
Court of Appeals, docketed and argued at the Fall Term as 
Case No. 56. 


Prosecution for the violation of a Sunday Closing Ordi- 
nance. Defendants were convicted by the District Court and 
appealed to the Superior Court, which allowed their motion to 
quash the warrants. 


Defendants are employees of Thrifty Supermarkets, Inc., 
which operates in the City of Monroe a supermarket and a 
number of “convenience stores’ denominated Thrif-T-Marts 
(Marts). Defendant Underwood operated the Mart on Lancas- 
ter Avenue; defendant Harkey operated another at Five Points. 
Separate warrants charge that each defendant did unlawfully 
expose for sale and did sell at the Mart which he operated 
“various items of groceries after 6:00 p.m. Sunday, April 9th, 
1972,” a violation of Monroe City Ordinance 15-36. 


The declared purpose of Ordinance 15-36 is “‘to provide for 
the due observance of Sunday as a day of rest, to protect and 
promote the general welfare, safety, and morals of the citizens” 
by restricting business activities on Sunday in the City of 
Monroe. To that end, under G.S. 160-52, G.S. 160-200(6), (7), 
and (10) (now superseded by G.S. 160A-174, 181, 191 (1971)), 
the City Council enacted the following ordinance: 


Section 15-36. 


“(a) It shall be unlawful for any person to sell, offer or 
expose for sale any goods, wares, or merchandise in the city 
on Sunday (nor shall any store, shop, warehouse, or any other 
place of business in which goods, wares, or merchandise are 
kept for sale, be kept open between 12:00 midnight Saturday 
and 12:00 midnight Sunday), unless such store, shop, ware- 
house, or other place of business is expressly allowed to open 
and sell goods under the provisions of this chapter; provided, 
however, that notwithstanding any other provisions of this 
chapter, on Sunday no such store, shop, warehouse or other place 
of business shall sell, offer or expose for sale to the general 
public any of the following except during the hours of 1:00 
p.m. to 6:00 p.m.: 


(1) Clothing and wearing apparel; 
(2) Clothing accessories; 
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(3) Furniture, housewares, home, business, or office fur- 
nishings ; 


(4) Household, business or office appliances; 


(5) Hardware, tools, paints, building and lumber supply 
materials; 


(6) Jewelry, silverware, watches, clocks, luggage, musical 
instruments or recordings. 


(7) Sporting goods and toys. 


“(b) Each separate sale or offer to sell shall constitute a 
separate offense. 


“(c) Bootblacks. Bootblack stands may keep open on Sun- 
days. 


“(d) Sale of Christmas greenery. During the month of 
December of each year, Christmas greenery may be sold on 
Sunday within the city. 


“(e) Cigar and tobacco stores and newsstands. Cigar and 
tobacco stores or stands and newsstands may keep open on 
Sunday for the sale of tobacco, tobacco products, papers and 
periodicals and accessories, together with soft drinks, ice cream, 
candy and cakes. 


“(f) Drug Stores. Drug Stores having a licensed pharma- 
cist may keep open on Sunday from 1:00 p.m. to 6 o’clock p.m., 
for all purposes including the operation of soda fountains 
located therein. Notwithstanding the foregoing provision emer- 
gency sales of drugs and medicines may be made at any time. 


“(g) Exhibition of games, sports, moving pictures, etc. 


(1) Except as otherwise provided in this section, it shall 
be unlawful for any person to engage in or present on Sunday 
any exhibition of play, game, sport or any moving picture or 
theatrical exhibition for which any admission is charged the 
witnessing public. 


(2) It shall be lawful for any person to engage in or 
present any exhibition of moving pictures, baseball, football, 
basketball, golf, tennis, or dog and horse shows on Sundays, 
between the hours of 12:00 noon and 12:00 midnight for which 
any admission is charged the witnessing public. It shall also 
be lawful to continue to its conclusion a sports event or motion 
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picture commenced before twelve midnight on Saturday night. 
No tickets shall be sold or taken up on Sunday during the pro- 
hibited hours for any such exhibition. 


(3) Peanuts, popcorn, chewing gum, soft drinks, ice cream, 
candy, cakes, wrapped sandwiches and tobacco may be sold on 
Sundays at all lawful exhibitions allowed by Subsection (2) 
immediately above. 


“(h) Sale of fruits and melons. Stands for the sale of 
fruits and melons may remain open on Sundays during the 
hours of 1:00 p.m. to 6 p.m. and such establishments shall 
remain closed on Sunday except during these hours. 


“(i) Garages and filling stations. Public garages and fill- 
ing stations may be kept open for the hiring and storage of 
automobiles and for the sale of gasoline, oils, parts and acces- 
sories, soft drinks, ice cream, candy, cakes, and tobacco at all 
hours. 


“(j) Grocery stores and curb markets. Grocery stores and 
curb markets may remain open on Sunday during the hours of 
1:00 p.m. to 6:00 p.m. for the sale of any items not otherwise 
prohibited by law. All such establishments, including those 
selling confectionery items, shall remain closed on Sunday ex- 
cept during these hours. 


‘“(k) Hotels, boardinghouses, restaurants, etc. 


(1) Hotels, boardinghouses, cafes, restaurants, confec- 
tioneries and wiener stands are permitted to keep open on 
Sundays for their usual business, including the sale of food, 
cigars, cigarettes, tobacco and soft drinks. 


(2) It shall be unlawful for any person to conduct or keep 
any restaurant or cafe within the City on Sunday, except such 
as are also conducted as restaurants or cafes on other days of 
the week. 


(3) A confectionery, as used in this section, shall mean a 
place where sweets are sold, such as ice cream, candies, cakes, 
soft drinks, doughnuts and wrapped sandwiches. 


‘“(1) Ice manufacturers and dealers. 


(1) Manufacturers and dealers of ice alone may keep 
open for the sale of ice at all times, but delivery of ice other 
than at the plant or premises of such manufacturer or dealer 
is hereby forbidden, except as hereinafter stated. 
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(2) Ice may be delivered to any hospital at any time or 
to ice refrigerated railroad cars containing perishable fruits or 
other perishable products. 


“(m) Ice Cream Manufacturers, dairies and creameries. 
Manufacturers of ice cream, dairies and creameries may keep 
open on Sunday and at all times for the sale of ice cream, milk, 
butter and frozen dairy products. 


“(n) Newspapers and magazines. Nothing in this chapter 
shall be construed to prohibit the publication of newspapers or 
the sale of newspapers or magazines by newsstands or newsboys 
in and about the streets. 


“(o) The sale of live bait, such as worms, minnows, crick- 
ets and shrimp may be sold on Sunday. 


“(p) Barbershops. It shall be unlawful for any barbershop 
in the city to open for business on Sunday. 


“(q) Beer and Wine. The sale of beer and/or wine from 
11:45 o’clock p.m. on each Saturday until 7:80 o’clock a.m. on 
the following Monday shall be prohibited. 


“(r) If any section, subsection, sentence, clause, or phrase 
of this ordinance is, for any reason, held to be invalid, such 
decision shall not affect the validity of the remaining portions 
of this ordinance. The City Council hereby declares that it 
would have passed this ordinance and each section, subsection, 
clause, and phrase thereof, irrespective of the fact that any one 
(1) or more sections, subsections, sentences, clauses, or phrases 
be declared invalid.” 


This ordinance became effective on 8 October 1970. 


When defendants’ cases were called for trial each moved 
to quash the warrant against him on the ground that Ordinance 
15-36 is unconstitutional in that it arbitrarily discriminates 
between persons and classes, and that it bears no reasonable 
relation to “The City Council’s legitimate objective.” 


In support of the motion to quash, Judge Collier heard 
evidence offered by defendants and found facts substantially 
as detailed below: 


For approximately two years Thrifty Supermarkets, Inc., 
has operated seven “convenience stores” in Monroe. Each store 
has four gasoline pumps, two for regular gasoline and two 
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for high test. Gasoline, motor oil, and auto products are among 
the principal items sold. The stores also carry health and beauty 
aids, tobacco products, popcorn, bag ice, soft drinks, candy, 
cakes, wrapped sandwiches, general grocery products, maga- 
zines and newspapers, children’s books, coloring books, beer, 
wine, bread, dairy products, and ice cream. The stores do not 
have a produce market. 


Prior to the opening of the Marts no store in Monroe 
offered the same combination of goods. The convenience stores 
are “‘a relatively new concept in merchandising.’ The Marts buy 
the same licenses as do service stations, newsstands, and tobacco 
stores on the same products. 


The local newsstands and cigar stores, which are permitted 
to remain open all day Sunday, sell tobacco products, popcorn, 
newspapers, periodicals, sandwiches, doughnuts, bread, milk, 
ice cream, potato chips, and records as their principal items. 
The Marts do not sell as full a line of merchandise as a super- 
market. However, they sell substantially the same items as 
filling stations, tobacco stores, and newsstands. 


During the month of April 1972, including the period said 
stores were open seven days a week, gasoline sales amounted 
to 16.8% of total sales. Of the Marts’ total Sunday sales during 
April 1972, 28.4% were of gasoline. Except on the day of the 
arrests the stores were open only from 1:00 p.m. to 6:00 p.m. 
each Sunday. Estimated sales of tobacco and tobacco products, 
papers and periodicals, ice, soft drinks, ice cream, candy and 
cakes, motor oils and related products, doughnuts and wrapped 
sandwiches, milk, butter, and frozen dairy products, during a 
seven-day week amounted to 20-25% of gross sales. During 
Sunday hours the sale of these items, together with the sale 
of gasoline, amounted to 80-85% of gross sales. The percentage 
of sales of those items is higher on Sunday because the sale of 
beer and wine is prohibited on that day. 


Upon the foregoing findings of fact Judge Collier con- 
cluded that the ordinance violates the equal protection clauses 
of the State and Federal Constitutions and has no reasonable 
relationship to the accomplishment of the declared purpose of 
the ordinance. Whereupon he adjudicated the ordinance un- 
constitutional and allowed defendants’ motion to quash the war- 
rants. The State appealed. 
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Attorney General Morgan; Associate Attorney Earnhardt; 
and Associate Attorney Ann Reed for the State. 


Griffin and Clark for defendant appellees. 


SHARP, Justice. 


[1, 2] In this jurisdiction the rule is well established that a 
warrant may be quashed only for its failure to charge a crime 
or a lack of jurisdiction of the court to try the case-—defects 
which appear on the face of the record. In ruling upon a 
motion to quash the judge rules only upon a question of law. He 
is not permitted to consider “extraneous evidence,” that is, 
the testimony of witnesses or documents other than the specific 
statutes or ordinances involved. ‘‘Therefore, when the defect 
must be established by evidence alzwnde the record, the motion 
must be denied.” State v. Cochran, 280 N.C. 528, 525, 53 S.E. 
2d 668, 665 (1949). See also State v. Vestal, 281 N.C. 517, 189 
S.E. 2d 152 (1972); State v. Lee, 277 N.C. 242, 176 S.E. 2d 
772 (1970); State v. McBane, 276 N.C. 60, 170 S.E. 2d 9138 
(1969) ; State v. Cooke, 248 N.C. 485, 108 S.E. 2d 846 (1958), 
appeal dismissed, 359 U.S. 951, 8 L.Ed. 2d 759, 79 S.Ct. 787 
(1959) ; State v. Andrews, 246 N.C. 561, 99 S.E. 2d 745 (1957). 


With one exception, the same rule applies to a motion to 
quash a bill of indictment. See State v. Bass, 280 N.C. 485, 
186 S.E. 2d 384 (1972) (authorities collected at 450-51, 186 
S.E. 2d at 395); State v. Allen, 279 N.C. 492, 183 S.E. 2d 659 
(1971); State v. Wilkes, 233 N.C. 645, 65 S.E. 2d 129 (1951). 
The exception relates to conditions precedent to the finding of 
a valid bill of indictment by the grand jury. G.S. 9-23 (1969) 
provides that defects or irregularities in the drawing or organi- 
zation of the grand jury must be challenged by a motion to 
quash the indictment, made before the petit jury is sworn and 
impaneled to try the issue. Upon such a challenge the judge 
hears evidence and finds the facts upon which he bases his 
conclusions of law. State v. Wright, 274 N.C. 380, 163 S.E. 2d 
897 (1968); Miller v. State, 287 N.C. 29, 74 S.E. 2d 518, cert. 
denied, 345 U.S. 930, 97 L.Ed. 1860, 73 S.Ct. 792 (19538). 


[3] When the defense is that the warrant or indictment 
charges the violation of an unconstitutional ordinance or stat- 
ute, the motion to quash is appropriate provided the constitu- 
tional infirmity appears upon the face of the record. “‘In pass- 
ing upon such motion, the court treats the allegations of fact 
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in the warrant, or indictment, as true and considers only the 
record proper and the provisions of the statute or ordinance.” 
State v. Vestal, supra at 520-21, 189 S.E. 2d at 155; State v. 
Anderson, 275 N.C. 168, 166 S.E. 2d 49 (1969); State v. Furio, 
267 N.C. 358, 148 S.E. 2d 275 (1966). See also State v. Green- 
wood, 280 N.C. 651, 187 S.E. 2d 8 (1972); State v. Brewer, 
258 N.C. 53838, 129 S.E. 2d 262, appeal dismissed, 375 U.S. 9, 
11 L.Ed. 2d 40, 84 8.Ct. 72 (19638) ; State v. Hales, 256 N.C. 27, 
122 S.E. 2d 768 (1961). 


[4] If an ordinance or statute upon which a warrant or 
indictment is based “is generally constitutional and for some 
circumstance peculiar to the situation of accused is unconstitu- 
tional that is a matter which is properly triable under the 
general issue or a plea of not guilty.” 16 C.J.S. Constitutional 
Law § 96(b), at 844 (1956). Upon a motion to quash the judge 
may not hear evidence tending to show that the ordinance, valid 
on its face, is being enforced in a manner which deprives the 
defendant of his constitutional rights, find the facts, and de- 
termine the constitutional question upon his findings. In a crimi- 
nal prosecution in which the defendant contests his guilt he may 
not “waive his constitutional right of trial by jury. ... [T]he 
determinative facts cannot be referred to the decision of the 
court even by consent—they must be found by the jury.” State 
v. Muse, 219 N.C. 226, 227, 18 S.E. 2d 229 (1941) (citations 
omitted). See also State v. Hill, 209 N.C. 58, 182 S.E. 716 
(1985). If the judge, on a motion to quash the warrant or 
indictment, were to hear evidence, find the facts against the 
defendant, and overrule his motion, upon trial of the issue be- 
fore the jury, the defendant would not be bound by the facts 
which the judge had found. 


State v. Dobbins, 277 N.C. 484, 178 S.E. 2d 449 (1971), a 
case in which defendant was prosecuted for the unlawful pos- 
session of a shotgun in an area in which a declared emergency 
existed and for being on a public street in violation of an emer- 
gency curfew ordinance, does not indicate a departure from 
the foregoing rule. In Dobbins, at the defendant’s instance and 
without any objection by the solicitor, the judge heard evidence 
upon a motion to quash the warrant upon the grounds (1) that 
the statutes and ordinances under which the mayor of Asheville 
had issued a public proclamation declaring a state of emergency 
were unconstitutional; and (2) no actual state of emergency 
existed at the time one was proclaimed. Upon findings of fact, 
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fully supported by all the evidence, the court found that an 
actual state of emergency had existed and that the statutes and 
ordinances under which the mayor had acted were constitutional. 
He denied the motion to quash upon all the grounds asserted, 
and the case proceeded to trial upon the warrant. The jury 
found defendant guilty upon both counts. Upon appeal, defend- 
ant did not assign as error the court’s finding that an actual 
state of emergency had existed. The battleground was whether 
the statutory scheme of Article 836A (Riots and Civil Disorders) 
of Chapter 14 of the Genera] Statutes of North Carolina contra- 
vened the First, Fourth, Ninth, and Fourteenth Amendments 
to the United States Constitution and Article I, Section 17, of 
the North Carolina Constitution—questions of law properly 
determined upon a motion to quash. 


[5, 6] When a defendant undertakes to contest the constitu- 
tionality of an ordinance or statute in a criminal proceeding 
upon grounds which do not appear upon the face of the record, 
the question may be determined by a special verdict. “[S]pecial 
verdicts are permissible in criminal cases, but when such pro- 
cedure is had, all the essential facts must be found by a jury.” 
State v. Straughn, 197 N.C. 691, 692, 150 8.E. 830 (1929). 
A special verdict is defective if any material finding is omitted 
and will not support a judgment. State v. Hllis, 262 N.C. 446, 
1387 S.E. 2d 840 (1964) (authorities collected at 451, 187 S.E. 
2d at 845) ; State v. High, 222 N.C. 484, 28 S.E. 2d 343 (1942); 
State v. McIver, 216 N.C. 734, 6 S.E. 2d 498 (1940); State v. 
Gulledge, 207 N.C. 374, 177 S.E. 128 (1984); State v. Hanner, 
143 N.C. 682, 57 S.E. 154 (1907). Special verdicts are attended 
with many hazards. See State v. Lueders, 214 N.C. 558, 200 
S.E. 22 (1938); State v. Allen, 166 N.C. 265, 80 S.E. 1075 
(1914) ; 3 Strong, N. C. Index 2d, Criminal Law § 125 (1967) ; 
Comment, Criminal Law—The Right of the State to Appeal in 
Criminal Cases, 42 N.C.L. Rev. 887, 891-94 (1964); Note, 18 
N.C.L. Rev. 321 (1985). To avoid the pitfalls which le in wait 
for even the most circumspect, the constitutionality of a Sunday 
ordinance is usually tested in a civil action to enjoin the en- 
forcement of the ordinance under the well-established exception 
which permits such actions upon the allegation that injunctive 
relief is essential to the protection of property rights and the 
rights of persons against injuries otherwise irremediable. Whit- 
ney Stores v. Clark, 277 N.C. 322, 177 S.E. 2d 418 (1970) ; 
Mobile Homes Sales v. Tomlinson, 276 N.C. 661, 174 S.E. 2d 
542 (1970); Kresge Co. v. Tomlinson, 275 N.C. 1, 165 S8.E. 2d 
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236 (1969); Surplus Co. v. Pleasants, 264 N.C. 650, 142 S.E. 
2d 697 (1965); Charles Stores v. Tucker, 268 N.C. 710, 140 
S.E. 2d 870 (1965); Clark’s Charlotte, Inc. v. Hunter, 261 
N.C, 222, 184 8.E. 2d 864 (1964) ; Surplus Store, Inc. v. Hunter, 
257 N.C. 206, 125 S.E. 2d 764 (1962). 


[7] In this case defendants are charged with selling groceries 
after 6:00 p.m., a time when the ordinance requires all grocery 
stores in Monroe to be closed. They defend upon two grounds: 
(1) The Marts, in addition to other things, sell substantially the 
same items as newsstands and tobacco stores, filling stations, 
and garages. (2) A classification which permits the latter to 
remain open all day and requires the former to be closed except 
between the hours of 1:00 p.m. and 6:00 p.m. is unreasonable 
and has no substantial relation to the evil the ordinance seeks 
to eliminate. Judge Collier, treating this criminal case as if it 
were a civil action, found facts from which he drew legal con- 
clusions in accordance with defendants’ contentions and quashed 
the warrants. In finding facts on the motion to quash the war- 
rants the trial judge exceeded his jurisdiction. In this case facts 
with reference to overlapping items of merchandise offered for 
sale by the Marts and by newsstands, filling stations and other 
businesses permitted to remain open all day could have been 
found only by the jury in a special verdict. 


[8] This Court has held many times that Sunday Observance 
laws have a reasonable relationship to the public welfare and 
are, therefore, a proper exercise of the police power. Ordinances 
prohibiting the exercise of all occupations generally on Sunday 
except those rendering essential services and providing products 
necessary to health or contributing to the recreational aspects 
of Sunday have been upheld when the exceptions are reason- 
able and do not discriminate within a class between competitors 
similarly situated. Kresge Co. v. Tomlinson, supra; Charles 
Stores v. Tucker, supra; Clark’s Charlotte, Inc. v. Hunter, supra. 


[9] The Monroe Ordinance on its face does not discriminate 
against the Marts insofar as it applies to other grocery stores, 
for all are required to remain closed except between 1:00 p.m. 
and 6:00 p.m. See Charles Stores v. Tucker, supra at 715, 140 
S.E. 2d at 874. The acts with which defendants are charged in 
the warrants are violations of the ordinance. Prima facie, no 
constitutional infirmity in the ordinance bars this prosecution. 
The motion to quash, therefore, should have been overruled. 
State v. Chestnutt, 241 N.C. 401, 85 S.E. 2d 297 (1955). 
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The judgment quashing the warrants is reversed, and this 
cause is remanded to the Superior Court of Union County for 
trial. 


Reversed. 





STATE OF NORTH CAROLINA v. FRANK ATLAS, RAYMOND L. 
RIDGE, AND GERTRUDE HUARD 


No. 21 
(Filed 11 April 1973) 


1. Constitutional Law § 14; Sundays and Holidays— validity of Cumber- 
land County Sunday Observance Ordinance — evidence that obscene 
magazines are permitted to be sold in Fayetteville 


Evidence that obscene magazines were permitted to be sold “in 
Fayetteville’ on Sundays was irrelevant and incompetent on the 
question of the validity of the Cumberland County Sunday Observance 
Ordinance since (1) such circumstance does not show or tend to show 
the invalidity of an otherwise valid ordinance requiring the cessation 
of business activities in general on the day designated by the legisla- 
tive body as a day of rest and (2) the ordinance does not apply within 
the city limits of Fayetteville and activities permitted in Fayetteville 
could not, therefore, tend to show that the county ordinance is arbi- 
trary or discriminatory. 


2. Indictment and Warrant § 14— motion to quash — constitutionality of 
statute or ordinance 


A defendant charged with the violation of a statute or ordinance 
may challenge the constitutionality of such statute or ordinance by a 
motion to quash the warrant or indictment, since there can be no 
sufficient statement of criminal offense in a charge of violation of an 
unconstitutional statute or ordinance. 


3. Indictment and Warrant § 14— motion to quash — failure to charge 
criminal offense — question of law —extraneous evidence not con- 
sidered 


When the ground for a motion to quash is that the warrant or 
indictment fails to charge a criminal offense, whether this be due to 
a deficiency in the allegations of the warrant or indictment or due 
to the unconstitutionality of the statute or ordinance, the violation 
of which is charged, the motion to quash presents a question of law 
only which must be determined solely from consideration of the allega- 
tions in the warrant or indictment and the provisions of the statute 
or ordinance, and extraneous evidence may not be considered. 


4. Constitutional Law § 14—Cumberland County Sunday Observance 
Ordinance — constitutionality 


The Cumberland County Sunday Observance Ordinance is consti- 
tutional, and the motion of defendants to quash warrants charging 
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that they sold clothing on Sunday in violation of that ordinance was 
properly denied. 


5. Constitutional Law § 14— Sunday observance ordinance — failure of 
ordinances of other municipalities to contain identical exemptions 


Unconstitutional discrimination in a county ordinance requiring 
businesses generally to be closed on a specified day of the week, 
designated by the legislative body as a day of rest, and exempting 
from such requirement certain types of business is not shown by the 
fact that the ordinance of some other county or municipality does not 
contain identical exemptions from its general closing requirement. 


6. Constitutional Law § 14— Sunday observance ordinance — exemptions 
of certain businesses 


There is no closed category of businesses which the legislative 
body may exempt from a general closing requirement, it being suffi- 
cient that there is reasonable basis for belief that the operation on 
the day of rest of the excepted businesses is necessary or conducive 
to the enjoyment by the public of the designated day as a day of 
rest, and that the activities of the defendant are not. 


APPEAL by defendants from the Court of Appeals, which 
found no error in the judgment of Godwin, S.J., at the 17 July 
1972 Criminal Session of CUMBERLAND. 


The defendants were tried and found guilty in the District 
Court of Cumberland County upon warrants charging them, 
respectively, with selling on Sunday articles of clothing in 
violation of an ordinance of Cumberland County entitled, ‘An 
Ordinance Concerning the Observance of Sunday as a Uniform 
Day of Rest in Cumberland County.” Upon appeal to the Su- 
perior Court, the cases were heard de novo, the three warrants 
being consolidated for trial without objection by the defendants. 
Prior to the entry of a plea, each defendant moved to quash 
the warrant on the ground that the ordinance is unconstitutional 
in that it denies the defendant the equal protection of the laws 
in violation of the Fourteenth Amendment to the Constitution of 
the United States and of Article I, § 19, of the Constitution of 
North Carolina. 


Upon the hearing of the motions to quash, the defendants, 
in support of their motions, introduced the testimony of a 
member of the Cumberland County Sheriff’s staff to the effect 
that during the year 1972 moving picture theaters, cigar and 
tobaceo stores, newsstands, drug stores, grocery stores, fruit, 
vegetable and melon stands, manufacturing and industrial op- 
erations, and places of business of realtors and dealers in mobile 
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homes operated on Sunday in Cumberland County in compliance 
with the ordinance. The record does not make clear whether 
these were or were not within the limits of an incorporated 
municipality, within which the ordinance, by its terms, has no 
application. 


At the hearing upon the motions to quash, the defendant 
Atlas also testified that he purchased on Sunday, 16 July 1972, 
certain periodicals at a theater and bookstand located in Fayette- 
ville. The magazines so purchased were then offered by the 
defendants in evidence. The objection of the State thereto 
was sustained. Thereupon, the motions to quash were denied. 
Each defendant then entered a plea of not guilty. In each 
case the jury found the defendant guilty as charged and the 
Superior Court sentenced the defendant to imprisonment in the 
county jail for two days, the sentence to be suspended upon 
payment of a fine of $25.00 and the costs of the action. 


Each defendant appealed to the Court of Appeals, assign- 
ing as error: (1) The refusal of the Superior Court to admit 
the above mentioned magazines in evidence at the hearing of 
the motion to quash; (2) the denial of the motion to quash; and 
(8) the entry of the judgment above mentioned. The Court of 
Appeals found no error, Campbell, J., dissenting. 


The three warrants, except for the names of the defend- 
ants, the descriptions of the articles sold, and other matters 
not material to this appeal, were identical. The warrant against 
the defendant Atlas was issued upon a duly sworn complaint 
charging as follows: 


“The undersigned, John DeCarter, upon information 
and belief, being duly sworn, complains and says that at 
and in the County named above and on or about the 5th day 
of March, 1972, the defendant named above did unlawfully, 
wilfully, while employed as the manager for Whitney 
Stoves Incorporated, a corporation, doing business as Treas- 
ure City, Raeford Road, Fayetteville, North Carolina, said 
business premises being located in the County of Cumber- 
land and outside the corporate limits and jurisdiction of any 
municipality, and at the said premises described above 
did sell clothing, wearing apparel and clothing accessories, 
to wit: one (1) pair of men’s cotton socks and one (1) 
man’s snap-on necktie at 1:15 p.m., March 5, 1972, which 
is Sunday. 
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“The offense charged here was committed against the 
peace and dignity of the State and in violation of law 
G.S. 1538-9 (55) and Sec. 1A(1) Ordinance on the Observa- 
tion of Sunday as a Uniform Day of Rest in Cumberland 
County, N. C.” 


The defendant Ridge is similarly charged with selling one 
man’s shirt and the defendant Huard is similarly charged with 
selling one pair of men’s cotton socks and one man’s snap-on 
necktie. 


It was stipulated (1) that the business premises at which 
the sales are alleged to have occurred were located outside the 
corporate limits and jurisdiction of any municipality, and (2) 
that at the time of the alleged sales the ordinance in question 
had been duly enacted and was in full force and effect. 


The provisions of the ordinance are also stipulated. The 
preamble recites that the power to enact ordinances requiring 
the observance of Sunday as a day of rest has been delegated 
to the county by G.S. 158-9(55), that the Board of Commis- 
sioners finds and declares that the carrying on of unrestricted 
business activities on Sunday in the county does not result in 
the due observance of Sunday as a day of rest and is contrary 
to the public health, general welfare, safety and morals of the 
citizens, and that the board finds and declares that there exists 
a clear and present need to restrict the carrying on of business 
activities on Sunday in the county in order to provide for the 
due observance of Sunday as a day of rest, and to protect and 
promote the public health, the general welfare, safety and 
morals of the citizens. The ordinance then provides: 


“Tt shall be unlawful for any person to sel] * * * any 
goods, wares or merchandise in the County of Cumberland 
on Sunday, nor shall any store * * * or any other place 
of business in which goods, wares, or merchandise are 
kept for sale, be kept open between 12:00 o’clock midnight 
Saturday and 12:00 o’clock midnight Sunday, unless such 
store * * * or other place of business is expressly allowed 
to open and sell goods under the provision of this article; 
provided, however, that notwithstanding any other pro- 
visions of this chapter, no such store * * * or other place 
of business shall sell, offer or expose for sale to the general 
public any of the following: 


(1) Clothing and wearing apparel; 
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(2) Clothing accessories; 
(8) Furniture, housewares * * * or office furnishings; 
(4) Household, business or office appliances; 


(5) Hardware * * * building and lumber supply ma- 
terials; 


(6) Jewelry * * * musical instruments and recordings ; 
(7) Sporting goods and toys.” 


The ordinance then provides that certain specified types 
of business establishments may remain open on Sunday for the 
sale of specified types of merchandise; certain types of business 
establishments may remain open on Sunday during specified 
hours for the sale of articles other than those specifically pro- 
hibited by the above quoted provision of the ordinance and 
others may remain open for the rendition of specified services. 
The establishments so permitted to remain open for business 
on Sundays are shoeshine parlors, sellers of Christmas greenery 
(during December), cigar and tobacco stores and newsstands 
(for the sale of specified types of merchandise), drug stores 
(except for the sale of articles of types enumerated in the 
above quoted provision of the ordinance), theaters and places 
of exhibition of games, plays and sports (including the sale 
thereat of beverages and confections), fruit, vegetable and 
melon stands (from noon to midnight), garages and filling 
stations (including the sale of gasoline and oils, parts and 
accessories, beverages, confections and tobacco), grocery stores 
and curb markets (from noon to midnight for the sale of any 
items not otherwise prohibited by law), hotels, restaurants, etc., 
(for their usual business, including the sale of food, beverages, 
tobacco, newspapers and periodicals), ice, coal and fuel oil 
manufacturers and dealers (for the sale of these products), ice 
cream manufacturers, dairies and creameries (for the sale of 
these products), newspapers and magazines (including sales by 
newsstands or newsboys), sellers of live bait, manufacturers of 
bakery products (for the manufacture, sale and distribution of 
such products for consumption off the premises), hospitals, etc., 
establishments and offices rendering personal services, emer- 
gency repair services (including the sale of parts incident 
thereto), public utility services, athletic courts, swimming pools 
and like places of amusement, manufacturing and industrial 
operations, funeral services, florists, dispensation of services or 
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merchandise by automatic coin operated vending machines, and 
places of business selling mobile homes. 


The ordinance provides that it does not apply within the cor- 
porate limits or jurisdiction of any municipality in the county 
unless the governing body thereof shall, by resolution, agree 
to such ordinance. 


The defendants’ motions to quash the warrants allege the 
ordinance ig unconstitutional for that: (1) It discriminates 
unreasonably between persons or classes; (2) there is no reason- 
able relation between the ordinance and the legitimate ob- 
jectives set forth in the preamble thereof; (3) it does not in 
fact provide for or require a uniform day of rest in the county; 
(4) it does not in fact protect and promote the public health, 
the general welfare, safety and morals of the citizens; (5) the 
sale on Sunday of a man’s shirt, necktie and socks is not detri- 
mental to the public health, the general welfare, the safety or 
the morals of the citizens of the county; and (6) the ordinance 
is vague and indefinite. 


Attorney General Morgan and Assistant Attorney General 
Rich for the State. 


Ervin, Horack & McCartha by C. Hugene McCartha and 
J. Duane Gilliam for defendants. 


LAKE, Justice. 


[1] The defendants’ first assignment of error is to the refusal 
of the trial court to admit in evidence at the hearing on the 
motion to quash the warrants certain magazines which the 
defendant Atlas testified he purchased on a Sunday at a news- 
stand “in Fayetteville.” The defendants’ contention is that these 
magazines are obscene and, since, under the ordinance, publica- 
tions of this nature can be sold at newsstands on Sunday, it 
cannot be said that the ordinance has a reasonable relation to 
its stated objective, which is “to provide for the due observance 
of Sunday as a day of rest, and to protect and promote the 
public health, the general welfare, safety and morals of the 
citizens.” 


Quite obviously, the defendants’ characterization of these 
magazines as obscene is correct. Their sale on Sunday, or on 
any other day of the week, does nothing to promote the morals 
of the citizens of Cumberland County. It is equally obvious, upon 
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the face of the ordinance, without any evidence of actual sales, 
that this ordinance expressly permits the sale on Sunday at 
newsstands of ‘papers and periodicals and accessories” without 
regard to the nature or quality of their contents. The contention 
that, since this is true, the county cannot promote the observance 
of Sunday as a general day of rest by requiring the closing on 
Sunday of stores and other places of business generally and 
forbidding the sale on Sunday of articles of clothing and other 
specified types of merchandise is, however, a non sequitur. 


The clear purpose of the ordinance in question is to pro- 
mote the public health and welfare by requiring the observance 
of Sunday as a day of rest from business activities generally. 
Newsstands and other specified types of business establishments 
are permitted by the ordinance to open and operate on Sunday, 
not because the merchandise sold in the excepted businesses 
is more or less conducive to good morals than clothing, furniture 
or building materials, but because, in the opinion of the Board 
of County Commissioners, access to reading material and the 
other excepted merchandise or activity is necessary to or, at 
least, conducive to the public’s enjoyment of Sunday as a day 
of rest from normal business activities. In order for such an 
ordinance to withstand an attack upon its constitutionality as 
arbitrary or discriminatory, it is not necessary that the legis- 
lative body, in the same ordinance, prohibit everything which 
is detrimental to the public morals, health or safety. 


For aught that appears in this record Cumberland County 
may have another ordinance which prohibits the sale of maga- 
zines of the type offered in evidence by the defendants, assum- 
ing for the sake of argument that the general state statute 
dealing with the dissemination of obscenity does not do so. This 
Court does not take judicial notice of the existence or the 
nonexistence of county or municipal ordinances. Surplus Co. v. 
Pleasants, 263 N.C. 587, 591, 1389 S.E. 2d 892; State v. Clyburn, 
247 N.C. 455, 461, 101 S.E. 2d 295; Stansbury, North Carolina 
Evidence, 2d Ed., § 12. 


Assuming, however, that there is no other county ordinance 
or state law which prohibits a newsstand in Cumberland County 
from selling on Sunday filth masquerading as art or literature, 
such circumstance does not show or tend to show the invalidity 
of an otherwise valid ordinance requiring the cessation of busi- 
ness activities in general on the day designated by the legisla- 
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tive body as a day of rest. The evidence offered by the 
defendants was as irrelevant to the issue before the court as 
would have been testimony that, on a given Sunday, a specified 
restaurant in the county served the witness food which was in- 
digestible or otherwise unfit for human consumption. 


Furthermore, the testimony of the defendant Atlas was that 
he purchased these publications at a newsstand “in Fayetteville.” 
The ordinance, by its expressed terms, does not apply within 
the city limits of Fayetteville unless the governing body of the 
city, by resolution, has agreed thereto and nothing in the record 
suggests such action by the governing body of the City of 
Fayetteville. G.S. 153-9(55), the source of the authority of the 
Board of County Commissioners to enact such ordinance, pro- 
vides that such county ordinance shall not apply within the 
limits or jurisdiction of such municipality unless its governing 
body agrees thereto. The Board of County Commissioners hav- 
ing no legislative authority, with respect to this matter, over 
the territory within the city limits of Fayetteville, evidence of 
activities permitted on Sunday within the city does not show or 
tend to show that the county ordinance is arbitrary or discrim- 
inatory. The evidence offered by the defendants was, therefore, 
irrelevant and incompetent for this reason also. 


{2} A motion to quash is a method for testing the sufficiency 
of the warrant or indictment to charge a criminal offense, not 
a means for determining the guilt or innocence of the defendant 
with respect to the charge therein made. State v. Cooke, 248 N.C. 
485, 108 S.E. 2d 846. A defendant charged with the violation 
of a statute or ordinance may challenge the constitutionality of 
such statute or ordinance by a motion to quash the warrant or 
indictment, since there can be no sufficient statement of crimi- 
nal offense in a charge of violation of an unconstitutional 
statute or ordinance. State v. Brewer, 258 N.C. 538, 129 S.E. 
2d 262; State v. Hales, 256 N.C. 27, 122 S.E. 2d 768. 


[3] When the ground for the motion to quash is that the 
warrant or indictment fails to charge a criminal offense, 
whether this be due to a deficiency in the allegations of the 
warrant or indictment or due to the unconstitutionality of the 
statute or ordinance, the violation of which is charged, the 
motion to quash presents a question of law only and must be 
determined from consideration of the allegations in the warrant 
or indictment and the provisions of the statute or ordinance. 
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State v. McBane, 276 N.C. 60, 170 S.E. 2d 918. In such ease 
the court is not permitted to consider extraneous evidence. 
State v. Vestal, 281 N.C. 517, 189 S.E. 2d 152; State v. Lee, 
277 N.C. 242, 176 S.E. 2d 772: State v. Cooke, supra; State v. 
Andrews, 246 N.C. 561, 99 S.E. 2d 745; State v. Cochran, 230 
N.C. 528, 58 S.E. 2d 668. Such cases are distinguishable from 
those in which the basis for the motion to quash is that the 
indictment was returned by an improperly constituted grand 
jury, or by a grand jury which proceeded unlawfully in con- 
sidering the indictment against the defendant, in which cases 
evidence is properly received for the purpose of establishing or 
refuting the allegation of such irregularity. See: State v. Wright, 
274 N.C. 880, 168 S.E. 2d 897; State v. Yoes, 271 N.C. 616, 157 
S.E. 2d 886; State v. Colson, 262 N.C. 506, 516, 188 S.E. 2d 
121; State v. Wilson, 262 N.C. 419, 187 S.E. 2d 109; State v. 
Inman, 260 N.C. 311, 182 S.E. 2d 613; State v. Covington, 258 
N.C. 495, 128 S.E. 2d 822; State v. Linney, 212 N.C. 739, 194 
S.E. 470. 


In the present case we do not reach the question of whether 
a motion to quash hes where the contention is that a statute or 
ordinance, valid on its face, cannot be a proper basis for a 
criminal charge because it has been enforced or applied in a dis- 
criminatory manner or, if so, whether evidence may prop- 
erly be received upon the hearing of such a motion. In State 
v. Underwood and Harkey, 283 N.C. 154, 195 S.E. 2d 489, de- 
cided this day, these questions are considered and determined. 
In the present instance it is not contended that the ordinance of 
Cumberland County has been applied or enforced in a discrimina- 
tory manner in the territory to which it applies. The contention 
is that the ordinance in question is unconstitutional on its face 
because it permits certain business activities on Sunday while 
prohibiting the sale of clothing on Sunday. Consequently, the 
motion to quash presented a question of law only and the evi- 
dence offered by the defendants was not competent. 


For each of the above reasons, the defendants’ Assignment 
of Error No. 1 is without merit. 


The second assignment of error is to the overruling of the 
motion to quash the warrant. We find no merit in this conten- 
tion. 


[4] The constitutionality of this identical ordinance was be- 
fore this Court in Whitney Stores v. Clark, 277 N.C. 322, 177 
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S.E. 2d 418, the plaintiff there being the employer of the pres- 
ent defendants. We there held that the authority to enact such 
ordinance was conferred upon the boards of commissioners of 
the respective counties by G.S. 158-9(55). We there rejected 
the contention that the ordinance is invalid in that it has no 
relationship to public health, general welfare, safety and morals, 
and discriminates unreasonably in its classifications of businesses 
and of the articles which may and those which may not be 
lawfully sold on Sunday. As we there noted, the provisions of 
this ordinance are essentially the same as those of the ordinance 
of the City of Raleigh, similarly attacked, and held valid in 
Kresge Co. v. Tomlinson and Arlan’s Department Store v. Tom- 
linson, 275 N.C. 1, 165 S.E. 2d 236, the ordinance of the City 
of Greenville, held valid in Clark’s v. West, 268 N.C. 527, 151 
S.E. 2d 5, and the ordinance of the City of Winston-Salem, 
similarly attacked, and held valid in Charles Stores v. Tucker, 
263 N.C. 710, 140 S.E. 2d 370. It is also identical in all material 
respects with the ordinance of the City of Charlotte, similarly 
attacked, and held valid in Clark’s Charlotte, Inc. v. Hunter, 261 
N.C, 222, 184 S.E. 2d 3864. We find nothing in the contentions 
of the defendants in this case which was not fully considered and 
decided adversely to them by this Court in the foregoing cases. 


[5, 6] Unconstitutional discrimination in a county ordinance 
requiring businesses generally to be closed on a specified day of 
the week, designated by the legislative body as a day of rest, 
and exempting from such requirement certain types of business 
is not shown by the fact that the ordinance of some other county 
or municipality does not contain identical exemptions from its 
general closing requirement. There is no closed category of busi- 
nesses which the legislative body may exempt from such general 
closing requirement. [t is sufficient that there is reasonable 
basis for belief that the operation on the day of rest of the ex- 
cepted businesses is necessary or conducive to the enjoyment 
by the public of the designated day as a day of rest, and that 
the activities of the defendant are not. “Abstract symmetry” 
and ‘mathematical nicety” are not required of the legislative 
body in the making of such classifications of business activities. 
Clark’s Charlotte, Inc. v. Hunter, supra; Patsone v. Common- 
wealth of Pennsylvania, 282 U.S. 188, 144, 34 S.Ct. 281, 58 
L.Ed. 539; People v. Friedman, 302 N.Y. 75, 96 N.E. 2d 184. 
In the present case the defendants do not contend that any other 
person, firm or corporation, is permitted to sell clothing in 
Cumberland County on Sunday or that the defendants are for- 
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bidden to sell or are charged with selling on Sunday any article 
which any other person is permitted to sell under the terms 
of the ordinance or through the policies of those charged with 
its enforcement. 


The motion to quash was properly denied. 


Affirmed. 





STATE OF NORTH CAROLINA v. JUNIOR LEE WASHINGTON 


No. 46 
(Filed 11 April 1973) 


1. Rape § 7; Criminal Law § 135— instructions as to death penalty upon 
guilty verdict — death sentence vacated -——-remand for sentence of life 
imprisonment 


In a prosecution for rape allegedly committed after Furman v. 
Georgia but before State v. Waddell, the trial court erred in submit- 
ting the issue of rape to the jury and then instructing that a verdict 
of guilty would require imposition of the death penalty; hence, even 
if defendant has failed to show prejudicial error in respect of guilt, 
the death sentence in the rape case must be vacated and the cause 
remanded for proper judgment. 


2. Criminal Law §§ 120, 168— rape case — erroneous instruction as to 
mandatory death sentence — guilty verdict allowed to stand 


The trial judge in a prosecution for rape which occurred prior 
to 18 January 1973 should have submitted the case for jury determina- 
tion solely with respect to whether defendant was guilty or not guilty 
of rape without referring to the punishment in the event of conviction, 
and if eonvicted, defendant should have been sentenced to life imprison- 
ment; however, the court’s erroneous instruction that a verdict of 
guilty would require imposition of the death sentence does not require 
that defendant’s conviction of rape be set aside since jurors would 
certainly be more reluctant to return a verdict of guilty if advised the 
punishment upon conviction would be death, and the fact that defend- 
ant ostensibly was being tried for his life rather than life imprison- 
ment did not tend to emphasize or aggravate the seriousness of the 
crime, 


3. Criminal Law § 34; Rape § 3—charge of rape— evidence of subse- 
quent rape — sufficiency of indictment to support conviction for either 
or both 


The general rule that in a prosecution for a particular crime the 
State cannot offer evidence tending to show that the accused has 
committed another distinct, independent, or separate offense was 
inapplicable to testimony by the prosecuting witness as to a second 
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rape committed by defendant in the woods where the indictment, 
which charged that defendant raped the witness on 2 August 1972, 
was sufficient to support a conviction for rape committed in the 
witness’s home or in the woods or in the home and in the woods. 


. Rape § 4—statements made by defendant to victim — competency to 


show intent and motivation 


The trial court in a rape, kidnapping and felonious breaking and 
entering case properly admitted testimony of the white prosecuting 
witness as to highly racial and anti-white statements made to her 
by the black defendant, even though the statements may have been 
prejudicial to defendant, since the statements had a significant bear- 
ing upon the intent with which defendant entered the witness’s home 
and upon his motivation in selecting an utter stranger as his victim. 


. Criminal Law § 29— mental capacity to plead — denial of petition for 


psychiatric examination — no abuse of discretion 


Defendant was not entitled to an order of commitment to a State 
hospital for psychiatric examination as a matter of right, and he 
failed to show that the failure to grant his belated motion for such 
order was an abuse of discretion; moreover, the record does not show 
an exception duly taken to the denial of his motion, and upon arraign- 
ment he pleaded not guilty, not insufficiency of mental capacity to 
plead to the indictment and conduct a rational defense. 


Constitutional Law § 29; Criminal Law § 135; Jury § 7— prospective 
jurors opposed to capital punishment — challenge for cause proper 


The trial court in a rape case properly allowed the State to 
challenge certain jurors for cause where each prospective juror 
testified unequivocally on voir dire that, because of moral or religious 
scruples against capital punishment, he could not return a verdict of 
guilty of rape, knowing the penalty therefor was death, even if the 
State proved to him by the evidence beyond a reasonable doubt that 
the defendant was in fact guilty of rape. 


Jury § 6— jury examination — questions with respect to death penalty, 
evidence about defendant — limitation proper 


The trial court in a rape case did not err in refusing to allow 
defendant to ask prospective jurors whether they would consider evi- 
dence that ‘‘some others convicted of rape had been executed and 
some had not,” evidence that “there was or was not any rational 
basis for separating those who died from those who were allowed to 
live for a conviction of the same crime,” and evidence of “how often 
members of defendant’s race ... have been executed, as compared 
to those convicted and executed in other racial and ethnic groups,” 
since such evidence would have been inadmissible; nor did the court 
err in refusing to allow defendant to ask prospective jurors whether 
they would consider “evidence about the defendant, either good or 
bad, other than that arising from the incident here,” since such evi- 
dence might or might not be admissible for jury consideration. 


Jury §§ 5, 7— rape case — selection of jury —no prejudicial error 


The defendant in a rape case showed no prejudice in the jury 
selection process where the record did not show what several prospec- 
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tive jurors would have said if they had been permitted to answer 
defendant’s questions, where there was nothing in the voir dire exami- 
nation of two prospective jurors to support defendant’s contention that 
they were prejudiced racially against him or that defendant’s race 
was a factor for consideration in return of the verdict, and where 
the record did not show that defendant had exhausted his peremptory 
challenges, 


APPEAL by defendant under G.S. 7A-27(a) from Brewer, 
J., at the 13 November 1972 Criminal Session of HOKE County 
Superior Court. 


In separate indictments by the Hoke County grand jury at 
the 14 August 1972 Session, defendant was charged with (1) 
feloniously breaking into and entering the dwelling house of 
Patricia H. Adams with intent to rape her, (2) with raping 
Patricia H. Adams, and (8) with kidnapping Patricia H. Adams. 


The indictments charged that these felonies were committed 
in Hoke County on 2 August 1972. Upon arraignment, defend- 
ant pleaded not guilty to each indictment. In accordance with 
his request, the trial jury was selected from special venires of 
jurors from Cumberland County. The cases were consolidated 
for trial. 


The State’s evidence, summarized except when quoted, 
tends to show the facts narrated below. Unless otherwise indi- 
cated, this narration is based on the testimony of Mrs. Pa- 
tricia H. Adams. 


Shortly before noon on 1 August 1972, the driver of a green 
Mustang stopped at the Adams residence in Raeford, N. C., and 
“blew the horn.” Mrs. Adams was then in the kitchen. The chil- 
dren, her daughter (age 10 months) and her stepdaughter (age 
8 years), were playing in the carport. Mrs. Adams went out 
into the yard and observed that the driver of the car was a 
black male she “had never seen before.” He was later identified 
as Junior Lee Washington, defendant. He first asked whether 
her husband was at home. She thought he used her husband’s 
name, “George.” In response to his inquiry, she told defendant 
that ‘‘George came home for lunch at twelve.” Defendant asked 
several questions concerning the grass and landscaping. When 
given permission to look at the grass, defendant went into the 
backyard out of the sight of Mrs. Adams. During this time, 
Mrs. Adams picked up her little girl and took her inside the 
house. Upon defendant’s return he remarked that the grass felt 
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like a carpet. When asked if he knew her husband, defendant 
answered, “No, I don’t think so.” Defendant asked if he could 
come back about the same time the next day to see George. De- 
fendant gave his name as “Junior” and some other name Mrs. 
Adams did not remember. After stating that he worked in 
Burlington, defendant got in his car and left. In about five 
minutes, George Adams came home and was told by Mrs. Adams 
and the eight-year-old girl ‘‘about the visitor.” 


There are only two doors to the Adams home, a “front door”’ 
and a door “at the carport.” On the morning of 2 August 1972, 
about 10:00 a.m., Mrs. Adams saw defendant come from the 
back of her house. He stopped at the carport door and knocked. 
The eight-year-old girl opened the door and reported to Mrs. 
Adams that “the man was back.” Defendant was standing “in 
front of [her] back carport door.’ When asked if George was 
at home, Mrs. Adams reminded defendant that she had told 
him the previous day that George did not come home until 
twelve. After further inquiries concerning landscaping and grass, 
defendant asked for a glass of water. He was “sweating” and 
said he had “walked from uptown.” Mrs. Adams got him a glass 
of water, opened the screen door and handed it to him. After 
he had taken a few drinks from it, she opened the screen door 
again, took the glass and closed the door. When she tried to 
latch it, defendant opened the door, came right in fast, pulled 
out a knife with a blade two or three inches long, put the knife 
in front of her and backed her into the dining room area of 
the home. 


The children were in the room of the eight-year-old girl. 
Defendant told the eight-year-old “to stay in there and not come 
out... no matter what happened,” and closed the door. 


‘“TDefendant] still had the knife.” He got Mrs. Adams by 
the arm and took her into her bedroom. There, after forcing her 
to take off all of her clothes and to lie on the bed, defendant 
had sexual intercourse with her by force, intimidation and 
against her will. When this act of sexual intercourse had been 
completed, Mrs. Adams requested and was permitted to clean 
up and put on her clothes. 


Defendant then forced Mrs. Adams to get the keys to her 
Ford Torino car and to drive it as he directed. As she drove, 
defendant was seated directly behind her with a knife against 
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her neck. He forced her to drive from Raeford and then from 
a paved rural road into the woods. When she stopped the car 
as directed, defendant got out and went around to the car door. 
He told Mrs. Adams to get out and to take off all of her clothes. 
When she had done so, he made her get in the back seat of the 
car and lie down. He attempted to have sexual intercourse with 
her there but was unable to do so because “it was too cramped.” 
He then took her clothes and laid them down on the ground 
and made her lie on them. He then proceeded to have inter- 
course with her again by force, intimidation and against her 
will. 


After this second act of sexual intercourse, Mrs. Adams 
was permitted to put on her clothes. As directed by defendant, 
she got back in the driver’s seat. Defendant got into the front 
passenger’s seat. As directed, Mrs. Adams drove “up the road 
there a little piece to a clearing” and there ‘“‘cut the motor off.” 
At that time she noticed that defendant had opened the blade of 
his knife and ‘was fiddling with it.” She thought defendant 
was going to kill her and she “started begging him not to kill 
[her], to let [her] go home.” Although he told her he was not 
going to kill her, she didn’t believe him. He then started talking 
to her ‘“‘about the race problem and that the whites were always 
thinking they were superior to blacks and that he wished he had 
stayed up north.” He said “the whites were friendlier up there 
and a white woman would let a black lay them.” When Mrs. 
Adams asked why he had picked her, defendant told her “he 
thought because [she] was an uppity white chick.” All during 
this period of from fifteen to thirty minutes, Mrs. Adams was 
erying off and on. 


Upon leaving the location where they had parked, defend- 
ant made her drive back and stop in the wooded area where 
the second act of sexual intercourse had occurred. There defend- 
ant made Mrs. Adams get in the back seat and take off all of 
her clothes again. Defendant took her car keys and all of her 
clothes except her panties and went up the road. He told her 
he was leaving but would be back. Soon thereafter he did come 
back, looked in the back seat of her car and then “took off run- 
ning again.” Mrs. Adams then left her car and waiked up to 
a house which she later learned was the home of Mrs. Nannie 
Green, where she telephoned Sheriff Barrington, told him she 
had been raped and asked him to get her husband and to get 
somebody to look after her little girls. 
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After receiving Mrs. Adams’s call, Sheriff Barrington went 
to the Green residence, took Mrs. Adams to her home in Raeford 
for her to put on some clothes, and then took her to the office 
of Dr. Riley M. Jordan. After being examined by Dr. Jordan, 
Mrs. Adams went home, took a bath and remained at home 
until after defendant was taken into custody. Later, she took 
the officers out to her car. 


Mrs. Adams gave Sheriff Barrington a description of the 
defendant and of his car. During the afternoon of 2 August 
1972 Mrs. Adams identified defendant by photograph and in 
person in a lineup. 


Dr. Jordan testified that he examined Mrs. Adams at his 
office at 12:30 p.m. on 2 August 1972; that the examination 
disclosed that she had mobile sperm cells in her vagina; and 
that in his opinion she recently had had sexual intercourse with 
some male. 


Ernest Leverne Parker testified that about 11:00 a.m. on 
2 August 1972 he saw defendant coming up the road towards 
Mrs. Green’s house; that defendant wanted a ride to Hoke High 
School to get his car, stating that he had left it there because “it 
ran hot’; that, driving his father’s truck, he took defendant to 
Hoke High School where defendant’s green sixty-six Mustang 
was parked; and that defendant got in his car, started without 
any trouble and drove away. Mrs. Adams had testified that “the 
school [was] directly in front of [her] house.” 


Mrs. Green testified to the circumstances under which Mrs. 
Adams arrived at her house, asking for help, and to Mrs. Adams’s 
call to Sheriff Barrington. 


The testimony of George 8S. Adams, husband of Mrs. Pa- 
tricia H. Adams, concerning what his wife had told him con- 
cerning defendant’s visit on 1 August 1972 was offered and 
admitted only as corroborative evidence. 


The testimony of Sheriff Barrington as to what Mrs. Adams 
told him was offered and admitted only as corroborative evi- 
dence. Sheriff Barrington testified to the telephone conversa- 
tion from Mrs. Adams, his trip to Mrs. Green’s house, taking 
Mrs. Adams to her home and thereafter to the office of Dr. 
Jordan, and to the identification by Mrs. Adams of defendant 
as the man who had feloniously broken into and entered her 
home, raped her, kidnapped her, and raped her again in the 
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woods. Sheriff Barrington also testified that he arranged with 
George S. Adams to go to the Adams home and look after the 
two little girls. 


There was other evidence corroborating Mrs. Adams’s 
identification of defendant as the man who committed the crimes 
charged. However, further review of the evidence is unneces- 
gary. 


Defendant did not testify or offer evidence. 


The jury found defendant (1) guilty of rape, (2) guilty 
of kidnapping, and (8) guilty of felonious breaking and enter- 
ing, as charged in the indictments. 


In No. 72CR2182, upon the verdict of guilty of rape as 
charged in the indictment, the judgment of the court pronounced 
a sentence of death. 


In No. 72CR2188, upon the verdict of guilty of kidnapping 
as charged in the indictment, the judgment of the court sen- 
tenced defendant to imprisonment for life, “said term of im- 
prisonment to commence at the expiration of the term of 
imprisonment or penalty imposed this date in case Number 
72CR2182.” 


In No. 72CR2212, upon the verdict of guilty of felonious 
breaking and entering, the judgment of the court sentenced 
defendant to imprisonment for a term of ten years, “to com- 
mence at the expiration of term of imprisonment or penalty 1m- 
posed in the cases Number 72CR2182 and 72CR2183.” 


Defendant excepted and appealed. 


Attorney General Robert Morgan and Assistant Attorney 
General Thomas B. Wood for the State. 


Barrington, Smith & Jones, P.A., by Carl A. Barrington, 
Jr.; and Henry W. Witcover for defendant appellant. 


BOBBITT, Chief Justice. 


[1] Defendant was convicted at the 18 November 1972 Session 
of felonies committed on 2 August 1972. Both events occurred 
after the decision of the Supreme Court of the United States in 
Furman v. Georgia, 408 U.S. 288, 38 L.Ed. 2d 846, 92 S.Ct. 
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2726 (29 June 1972), and before the decision of this Court in 
State v. Waddell, 282 N.C. 481, 194 S.E. 2d 19 (18 January 
1973). 


With reference to the indictment for rape, the court in- 
structed the jury: “You may find the defendant guilty of rape 
or not guilty,” and “if you return a verdict of guilty of rape, 
the law provides that the defendant will be put to death in the 
gas chamber.” The jury was not instructed in accordance with 
this portion of G.S. 14-21: “Provided, if the jury shall so recom- 
mend at the time of rendering its verdict in open court, the pun- 
ishment shall be imprisonment for life in the State’s prison, 
and the court shall so instruct the jury.” Presumably, it was 
Judge Brewer’s opinion that Furman had invalidated the pro- 
viso in G. 8. 14-21 and that, absent the proviso, G.S. 14-21 made 
the death sentence mandatory upon a conviction of rape. It was 
so held by this Court in Waddell in respect of rapes committed 
after the date (18 January 1973) of that decision but that 
“North Carolina’s mandatory death sentence for rape ... may 
not be constitutionally applied to any offense committed prior 
to the date” of the decision in Waddell. Hence, even if defendant 
has failed to show prejudicial error in respect of guilt, the death 
sentence in the rape case must be vacated and the cause re- 
manded for proper judgment(s). 


[2] Assignments of Error Nos. 1, 2 and 3 may be considered 
together. Based thereon, defendant contends that (1) the con- 
stitutional right to due process was violated by the court’s sub- 
mission of the rape charge to the jury “as a capital issue’; 
(2) that the court erroneously failed to instruct the jury that 
life imprisonment was the maximum punishment for rape; and 
(3) that the court erroneously failed to instruct the jury that 
if they found defendant guilty of rape they could in their sole 
discretion return a verdict of “guilty, with the recommendation 
of life imprisonment.” 


In the light of Waddell, Judge Brewer should have sub- 
mitted this case for jury determination solely in respect of 
whether defendant was guilty or not guilty of rape without re- 
ferring to the punishment in the event of conviction; and, if 
convicted, defendant should have been sentenced to imprison- 
ment for life. This is the appropriate procedure in respect of 
trials for the crimes of murder in the first degree, rape, bur- 
glary in the first degree and arson committed prior to 18 Jan- 
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uary 1973. However, the indicated errors were not prejudicial 
to the defendant. Certainly jurors would be more reluctant to 
return a verdict of guilty if advised that the punishment upon 
conviction would be death rather than life imprisonment. More- 
over, we find no merit in the suggestion that the fact that de- 
fendant ostensibly was being tried for his life rather than for 
life imprisonment tended to emphasize or aggravate the serious- 
ness of the crime. In either event, the seriousness of the crime 
depended upon the evidence as to what happened, not on whether 
the punishment therefor would be death or life imprisonment. 
Hither of these punishments would suffice to indicate the serious- 
ness of the crime of rape. 


The jurors were selected under instructions that a verdict 
of guilty of rape would require the imposition of a death sen- 
tence. In State v. Williams, 275 N.C. 77, 165 S.E. 2d 481 (1969), 
this Court rejected the idea that jurors are biased in favor of 
conviction simply because they do not have conscientious or re- 
ligious scruples against capital punishment. Our decision in Wiul- 
liams was based largely on the decisions of the Supreme Court 
of the United States in Witherspoon v. Illinois, 391 U.S. 510, 
20 L.Ed. 2d 776, 88 S.Ct. 1770 (1968), and in Bumper v. North 
Carolina, 391 U.S. 548, 20 L.Ed. 2d 797, 88 S.Ct. 1788 (1968), 
and in our prior decision of State v. Peele, 274 N.C. 106, 113-114, 
161 S.E. 2d 568, 573-574 (1968), cert. den. 898 U.S. 1042, 21 
L.Ed. 2d 590, 89 S.Ct. 669 (1969). 


Nothing in the record before us indicates that any mem- 
ber of the jury which tried defendant was biased in favor of 
conviction or otherwise prejudiced against defendant on account 
of his views on capital punishment or otherwise. Nor does it 
appear that the jury included any juror who was challenged by 
defendant. 


[3] In Assignment of Error No. 6 defendant asserts that the 
court erroneously admitted the portion of Mrs. Adams’s testi- 
mony which relates to what defendant calls ‘“‘an alleged second, 
uncharged, rape of the prosecuting witness by the defendant 
outside the car in the woods some time after the alleged first 
charged rape in the home.” He bases this contention on the gen- 
eral rule that “in a prosecution for a particular crime the State 
cannot offer evidence tending to show that the accused has com- 
mitted another distinct, independent, or separate offense.” State 
v. Long, 280 N.C. 688, 641, 187 S.E. 2d 47, 51 (1972). This gen- 
eral rule does not apply to the testimony challenged by defendant. 


184 IN THE SUPREME COURT [283 


A A 


State v. Washington 


i eer re ee 


The indictment charged that defendant raped Mrs. Adams on 
2 August 1972, It was sufficient to support a conviction for rape 
committed in the home or in the woods or in the home and in 
the woods. The evidence is to the effect that from defendant’s 
initial assault on Mrs. Adams in her home until he left her in 
the woods (clothed only in her panties), Mrs. Adams was de- 
fendant’s captive. Defendant’s actions constituted one continu- 
ous course of conduct. It makes no difference that the second 
act of rape took place in the woods rather than in Mrs. Adams’s 
home. 


[4] In Assignment of Error No. 7 defendant asserts that the 
court erroneously admitted testimony of Mrs. Adams which in- 
cluded statements by defendant that up north “a white woman 
would let a black lay them” and that he had picked Mrs. Adams 
as his victim because she was “an uppity white chick.” Mrs. 
Adams testified that the quoted statements were made by de- 
fendant after the second act of rape had been completed and 
while she and defendant were in the woods. Defendant asserts 
that this testimony “gratuitously injected into the proceeding 
tones of racial conflict”; that it was “highly racial and anti- 
white in tone’; and that it “was irrelevant, immaterial and 
highly prejudicial to the defendant in its effect upon the jury.” 
True, the statements made by defendant were “highly racial 
and anti-white in tone.” But they were injected into the case 
gratuitously by defendant, not by Mrs. Adams. We hold that the 
evidence was competent and properly admitted notwithstand- 
ing prejudice, if any, to the defendant. The testimony refers to 
statements made by defendant to a woman whom he had forcibly 
removed from her home and children, whom he had raped twice, 
and whose ultimate fate as his captive victim was unknown 
when the statements were made. Moreover, the quoted state- 
ments bear significantly upon the intent with which defend- 
ant entered the Adams home and upon his motivation in select- 
ing an utter stranger as the object of his lust. 


[5] In Assignment of Error No. 13 defendant asserts that the 
court erred “in failing to grant the defendant’s pre-trial motion 
for psychiatric examination on November 38, 1972.” 


Defendant was arrested 2 August 1972. He was indicted at 
the 14 August 1972 Session. We take judicial notice that a spe- 
cial (Criminal) session was held 2 October 1972. On 27 October 
1972 a petition was filed which prayed that defendant be com- 
mitted to the Dorothea Dix Hospital, Raleigh, North Carolina, 
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for observation, evaluation and treatment as provided in G.S. 
122-91. Petition was signed and verified by Carl A. Barring- 
ton, Jr., defendant’s retained private counsel. A hearing on the 
petition was conducted by Judge Brewer, the presiding Judge 
of the Twelfth Judicial District. By order dated 1 November 
1972, Judge Brewer denied the petition. Apparently, no evidence 
was presented other than the verified petition. Judge Brewer 
based his order upon findings of fact that “the defendant ha[d] 
been confined in the Hoke County Jail since August 2nd, 1972”; 
that the cases were “scheduled for trial on Monday, November 
18, 1972”; that “the information provided to the court is not 
sufficient grounds for a commitment to Dorothea Dix Hos- 
pital’; and that ‘‘no reasonable grounds for the defendant being 
committed to Dorothea Dix Hospital has been shown by com- 
petent evidence, affidavits or otherwise.” 


Although defendant assigns as error the denial of this peti- 
tion, the record does not show that an exception thereto was 
noted. “The Rules of Practice (1921) of both this Court and the 
Court of Appeals require any error asserted on appeal to be 
supported by an exception duly taken and shown in the record.” 
State v. Jacobs, 278 N.C. 698, 696, 180 S.E. 2d 882, 884 (1971). 
We note that G.S. 122-91 provides that commitment to a State 
hospital for a period of not exceeding sixty days for observa- 
tion and treatment may be entered. Defendant was not entitled 
to such order as a matter of right and has failed to show that 
the failure to grant his belated motion was an abuse of discre- 
tion. We note further that, upon arraignment at the 13 Novem- 
ber 1972 Session, he pleaded not guilty, not insufficiency of 
mental capacity to plead to the indictment and conduct a rational 
defense. See State v. Propst, 274 N.C. 62, 68, 161 S.E. 2d 560, 
565 (1968). 


Defendant’s brief states no reason or argument and cites 
no authority in support of his Assignments of Error Nos. 4, 5, 
8, 9, 10, 11 and 12. Hence, these assignments are deemed aban- 
doned under Rule 28, Rules of Practice in the Supreme Court. 
State v. Strickland, 254 N.C. 658, 660, 119 8.E. 2d 781, 782 
(1961). Notwithstanding, defendant’s counsel urges that we 
consider Assignments of Error Nos. 4 and 5. He asserts that 
these assignments have merit in the light of the decision of the 
Supreme Court of the United States in Ham v. South Carolina, 
A409 U.S. 524, 35 L.Ed. 2d 46, 98 S.Ct. 848 (19738), which was 
not available to him when he prepared his brief. 
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In Ham, under circumstances markedly different from 
those here under consideration, the Supreme Court of the United 
States held that refusal of the trial judge to make or permit any 
inquiry of the jurors as to racial bias denied defendant a fair 
trial in violation of the Due Process Clause of the Fourteenth 
Amendment. In our opinion, the decision in Ham is not relevant 
to the present case. Notwithstanding, we have elected to con- 
sider defendant’s Assignments of Error Nos. 4 and 5 as if they 
had been properly brought forward and presented in defendant’s 
brief. 


[6] We first consider Assignment of Error No. 5 in which de- 
fendant asserts that “[t]he court erred in allowing the State 
to challenge certain jurors for cause.” Each of these prospective 
jurors testified unequivocally on voir dire that, because of moral 
or religious scruples against capital punishment, he (she) could 
not return a verdict of guilty of rape, knowing the penalty there- 
for was death, even if the State proved to him (her) by the evi- 
dence beyond a reasonable doubt that the defendant was in fact 
guilty of rape. Even if a death sentence were mandatory upon 
a conviction of rape, the challenges of these prospective jurors 
for cause would have been properly allowed under Federal and 
State decisions. Witherspoon v. Illinois, 391 U.S. 510, 20 L.Ed. 
2d 776, 88 S.Ct. 1770 (1968) ; State v. Doss, 279 N.C. 413, 421, 
188 S.E. 2d 671, 676 (1971). 


[7] In Assignment of Error No. 4 defendant asserts that “[t]he 
court erred by its restrictions placed upon appellant in his voir 
dire of the prospective jury panel by its refusal to allow ap- 
pellant to freely question the prospective jury members.” This 
assignment is based on Exceptions Nos. 15-20, inclusive. The 
facts relating to these exceptions are set out below. 


In conference at the bench, defendant’s counsel stated to 
the court that he proposed to ask each prospective juror a 
series of questions with reference to circumstances in which 
he would vote to impose the death penalty, to wit: 


“1. Would you consider evidence that some others convicted 
of rape had been executed and some had not? 


“2. Would you consider evidence that there was or was not 
any rational basis for separating those who died from those 
who were allowed to live for a conviction of the same crime? 
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“3. Would you consider, if you had the opportunity, evi- 
dence about this defendant, either good or bad, other than that 
arising from the incident here? 


“4. Would your decision to impose or not to impose the 
death penalty be influenced either way by evidence of how 
often members of the defendant’s race, in this case that of a 
Negro, have been convicted of rape and have been executed, as 
compared to those convicted and executed in other racial and 
ethnic groups?” 


The record shows that, upon objection by the State, the 
court disallowed these questions. They were “read into the rec- 
ord for the purpose of appeal only,” but were not asked in the 
hearing of the jury. Defendant’s Exception No. 15 is directed 
towards the court’s ruling in respect of this series of questions. 


Evidence that “some others convicted of rape had been 
executed and some had not,” and evidence that “‘there was or 
was not any rational basis for separating those who died from 
those who were allowed to live for a conviction of the same 
crime,” was not admissible. Hence, whether the prospective 
juror would consider such evidence was not relevant to his quali- 
fications for service on the trial jury. This fact alone was 
sufficient ground for disallowing the first and second of the 
above questions. 


While the fourth question does not use the phrase, ‘‘would 
you consider evidence,” it presents a similar inquiry. It could 
not be answered by a prospective juror absent evidence of “how 
often members of the defendant’s race... ha[d] been con- 
victed of rape and ha[d] been executed, as compared to those 
convicted and executed in other racial and ethnic groups.” Such 
evidence would have been inadmissible. 


We note that the first, second and fourth questions relate 
solely to factors bearing upon whether the penalty of death 
should be imposed upon defendant in the event of his conviction 
of rape. Since the death penalty is to be vacated, defendant was 
not prejudiced by the inability of his counsel to obtain answers 
to these questions. 


The third question was properly disallowed because “evi- 
dence about the defendant, either good or bad, other than that 
arising from the incident here,’ might or might not be ad- 
missible for jury consideration. To illustrate: If defendant had 
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testified, evidence relating to his general reputation would have 
been admissible with reference to his credibility; and, if defend- 
ant had offered evidence of his good character, such evidence 
would have been admissible in respect of credibility and as 
substantive evidence of guilt or innocence. State v. Wortham, 
240 N.C. 182, 81 8.E. 2d 254 (1954). Without knowledge of the 
nature of the evidence referred to in the question, and without 
knowledge of its admissibility, no prospective juror should 
have been required to answer a question of such scope and 
generality. 


[8] The record does not disclose how many prospective jurors 
were questioned before the jury selection procedure was com- 
pleted. The exceptions on which defendant bases Assignment of 
Error No. 4 refer only to the prospective jurors referred to 
below. 


We note first that Exceptions Nos. 16, 18 and 20 are di- 
rected to rulings in which the court sustained the State’s objec- 
tions to questions asked by defendant’s counsel to prospective 
jurors Sanders, Goforth and Burr, respectively. The record fails 
to show what any of these prospective jurors would have said 
if permitted to answer. Such failure renders these rulings non- 
prejudicial. Hubanks v. Eubanks, 2738 N.C. 189, 197, 159 S.E. 
2d 562, 568-69 (1968). 


Exception No. 17 relates to the prospective juror identified 
only as Mrs. Lewis. Mrs. Lewis was asked: “Could you, under 
your religious and moral scruples, as they exist now, impose 
the death penalty for rape?” She answered: “I don’t know.” 
She was then asked: ‘In your opinion there is some distinction 
between that crime and other crimes?’ The State’s objection 
was sustained and defendant’s Exception No. 17 was noted. 
The record does not show what Mrs. Lewis would have said 
if permitted to answer. Mrs. Lewis was then asked: “Could you, 
after hearing all of the evidence, the argument of counsel and 
eharge of the court, and within the framework of your moral 
or religious scruples, impose or could you find the defendant 
guilty of rape, or a defendant guilty of rape, this defendant 
cuilty of rape, knowing that it would mean mandatory imposi- 
tion of the death penalty?’ The solicitor’s objection was over- 
ruled and Mrs. Lewis answered: “I do not, I just don’t know.” 


Exception No. 19 relates to the prospective juror identified 
only as Mr. Smith. After Mr. Smith had testified that he had 
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no moral or religious scruples with reference to the imposition 
of the death penalty under certain circumstances, he was asked 
this question: “Would you consider among those circumstances, 
the race of the defendant as compared to the race of the prose- 
cuting witness?” The State’s objection was overruled and Mr. 
Smith answered, ‘No, sir.” Thereafter, the record shows the 
following: 


“ATTORNEY BARRINGTON: Would you consider among those 
circumstances, the personal injury, if any, of a physical nature, 
done to the prosecuting witness ? 


“SOLICITOR THOMPSON: Objection— 
“JUROR: Yes, sir. 
“SOLICITOR THOMPSON: —to this line of questions. 


“COURT: Objection to the last question is sustained. I in- 
struct the jury, if the question is asked and an objection is made, 
do not answer until such time as the court has an opportunity to 
rule on the objection. 


“EXCEPTION No. 19.” 


With reference to Exception No. 19, we first note that Mr. 
Smith’s testimony was explicit and unequivocal to the effect 
that he would not consider “the race of the defendant as com- 
pared to the race of the prosecuting witness” as a circumstance 
in his determination of whether he would return a verdict that 
would result in the death penalty for rape. Before the solicitor 
had finished his objection to the question, Mr. Smith stated 
that “personal injury, if any, of a physical nature, done to the 
prosecuting witness,’ was one of the circumstances he would 
consider in determining whether he would return a verdict 
which would result in the death penalty for rape. Be that as 
it may, it is clear that all of these questions were directed 
to circumstances bearing upon whether the juror could or would 
return a verdict which would result in the imposition of the 
death penalty. We find nothing in the voir dire examination 
of these witnesses to support the contention that they were 
prejudiced racially against the defendant or that the fact of 
defendant’s race was a factor for consideration in the return 
of the verdict. 


Whether defendant undertook to challenge either Mrs. 
Lewis or Mr. Smith for cause or peremptorily does not appear. 


190 IN THE SUPREME COURT [283 


State v. Washington 


rr 


Indeed, the record is unclear as to whether either of them 
served on the jury which found defendant guilty of the crimes 
charged. “‘A party’s right is not to select a juror prejudiced in 
his favor, but to reject one prejudiced against him.” State v. 
Peele, 274 N.C. 106, 118, 161 S.E. 2d 568, 573 (1968). We fur- 
ther note that the record does not show that defendant had 
exhausted his peremptory challenges. 


In No. 72CR2182, in which defendant was convicted of rape, 
the trial was free of prejudicial error and the verdict of guilty 
of rape stands. However, for the reasons stated above, the judg- 
ment, insofar as it imposed the death penalty, is reversed. Ac- 
cordingly, case No. 72CR2182 is remanded to the Superior Court 
of Hoke County with directions to proceed as follows: 


1. The presiding judge of the Superior Court of Hoke 
County shall cause to be served on defendant, Junior Lee 
Washington, and on his counsel of record, notice to appear dur- 
ing a session of said superior court at a designated time not 
less than ten days from the date of the notice, at which time, 
in open court, the defendant, Junior Lee Washington, being 
present in person and being represented by his counsel, the 
presiding judge, based on the verdict of guilty of rape returned 
by the jury at the trial of this case at the 18 November 1972 
Criminal Session, will pronounce judgment that the defendant, 
Junior Lee Washington, be imprisoned for life in the State’s 
prison. 


2. The presiding judge of the Superior Court of Hoke 
County will issue a writ of habeas corpus to the official having 
custody of the defendant, Junior Lee Washington, to produce 
him in open court at the time and for the purpose of being 
present when the judgment imposing life imprisonment is pro- 
nounced. 


In No. 72CR2188 and in No. 72CR2212, the trials were free 
of prejudicial error and the verdicts and judgments are af- 
firmed. However, these cases are remanded to the Superior 
Court of Hoke County with direction to proceed as follows: 
After the sentence of life imprisonment has been pronounced 
in No. 72CR2182 as set out above, the judgment in No. 72CR2183 
is to be modified so as to provide that the term of imprison- 
ment imposed therein commence at the expiration of the sen- 
tence of life imprisonment imposed in No. 72CR2182, and the 
judgment in No. 72CR2212 is to be modified so as to provide 
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that the term of imprisonment imposed therein commence at 
the expiration of the sentence imposed in No. 72CR2188. 


Death sentence in No. 72CR2182 reversed and cause re- 
manded with instructions. 





STATE OF NORTH CAROLINA v. WILLIAM FRED CAMERON 


No, 32 
(Filed 11 April 1973) 


1. Constitutional Law § 31— identity of confidential informer — disclosure 
not required 


In a prosecution for possession and sale of heroin the trial court 
properly denied defendant’s motion for disclosure of the identity of a 
confidential informer where the evidence which established the guilt 
of defendant was independent and did not rely on any facts provided 
by the informer, evidence on voir dire tended to show that defendant 
and the informer who accompanied the officer to defendant’s home at 
the time of the sale were acquainted, and the informer was not 
present at the time of the actual sale of heroin. 


2. Indictment and Warrant § 13— bill of particulars properly denied 


Where all the information surrounding the commission of the 
crime was contained in the bills of indictment or could have been 
obtained by the defendant from an examination of State’s witnesses, 
whose names had been given defendant, defendant failed to show any 
abuse of discretion in denial of his motion for a bill of particulars. 


3. Criminal Law § 91— publicity concerning additional bills of indict- 
ment — no prejudice —- continuance properly denied 


Defendant failed to show abuse of discretion in the denial of his 
motion for continuance because of radio, television and newspaper 
publicity with respect to indictments returned against him for sub- 
sequent offenses while the trial for the present offense was in 
progress where it did not appear that any juror read or heard about 
the other charges against defendant or that any juror was influenced 
or prejudiced by this publicity; nor was defendant entitled to mistrial 
for the alleged prejudice resulting from the publicity. 


4. Narcotics § 4— possession and sale of heroin — sufficiency of evidence 


Where an officer testified that defendant had in his possession 15 
bindles of a substance later determined to be heroin and that defend- 
ant sold these 15 bindles containing heroin to the officer for $60, 
evidence was sufficent to be submitted to the jury and to support 
verdicts of guilty of possession and sale of heroin. 


5. Narcotics § 1— possession and sale of heroin — separate and distinct 
offenses 


Unlawful possession and unlawful sale of heroin are illegal, and 
while possession may be a part of the sale, the possession may be 
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legal and the sale illegal; therefore, possession and sale of heroin 
are separate and distinct offenses. 

6. Criminal Law § 26; Narcotics § 5— conviction of possession and sale 
of heroin—no double jeopardy 

Since possession and sale of heroin are separate offenses, defend- 

ant was not subjected to double jeopardy where he was tried for both 
offenses arising out of the same transaction, found guilty of each 
and given consecutive sentences. 


APPEAL by defendant from decision of the North Carolina 
Court of Appeals, reported in 17 N. C. App. 229, 193 S.E. 2d 
485 (1972), finding no error in the trial before Cooper, J., at 
the 17 April 1972 Session of DURHAM Superior Court. 


Defendant, William Fred Cameron, known as Babe Cam- 
eron, was charged in separate bills of indictment with unlawful 
possession of a narcotic drug; to wit, 15 bags of heroin, and 
the unlawful sale of 15 bags of heroin to S. H. Conant, a Durham 
police officer, for $60, on 25 February 1971 in Durham County. 


At defendant’s trial only the State offered evidence. This 
evidence tended to show: On 25 February 1971 around 8:30 
p.m., Officer Conant and an unnamed individual went to the 
residence of defendant at 1130 Elmo Street in Durham. The 
two men knocked on the door and were let in by a small child. 
They asked the child if Babe was at home, and the child an- 
swered, ‘Yes, come on it, he is in the back bedroom.” They 
went through the kitchen, down a hallway to the back bedroom, 
and there saw defendant lying on a double bed watching tele- 
vision. After a short conversation, Conant asked defendant if 
he had any heroin and, if so, could he buy a half or 15 bindles. 
Defendant answered that he did have some heroin, then left 
the room, went up the hallway and out the front door. He was 
gone approximately a minute and when he returned he asked 
Conant if he had the money. Conant handed defendant six ten- 
dollar bills, and defendant then handed Conant 15 sma!l packs 
of white powder, later found to contain heroin. During the time 
the money and the packs were being exchanged, the individual 
who accompanied Conant to defendant’s home was not present 
in the room. 


The jury returned a verdict of guilty of both the possession 
and sale of a narcotic drug, heroin. Defendant was sentenced 
to five years’ imprisonment on each charge, the sentences to 
run consecutively. He appealed to the Court of Appeals, and 
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that court in an opinion by Judge Hedrick, coneurred in by 
Chief Judge Mallard and Judge Morris, found no error. Defend- 
ant appealed to this Court pursuant to G.S. 7A-30(1). 


Attorney General Robert Morgan, Assistant Attorney Gen- 
eral Charles M. Hensey, and Associate Attorney Henry EH. Poole 
for the State. 


Wiliam H. Murdock, Edward G. Johnson, and Norman E. 
Williams for defendant appellant. 


MOORE, Justice. 


[1] Defendant first assigns as error the failure of the trial 
court to require the solicitor to disclose the name of the confi- 
dential informer who accompanied Officer Conant to defend- 
ant’s home. 


“It is the general rule, subject to certain exceptions and 
limitations ... that the prosecution is privileged to withhold 
from an accused disclosure of the identity of an informer.” 
Annot., 76 A.L.R. 2d 262, 271. “The privilege is founded upon 
public policy, and seeks to further and protect the public inter- 
est in effective law enforcement. It recognizes the obligation of 
citizens to communicate their knowledge of the commission 
of crimes to law enforcement officers, and by preserving their 
anonymity, encourages them to perform that obligation. The 
privilege is designed to protect the public interest, and not to 
protect the informer.” Id. at 275. Roviaro v. United States, 358 
U.S. 58, 1 L.Ed. 2d 689, 77 S.Ct. 628 (1957). The propriety of 
disclosing the identity of an informer depends on the circum- 
stances of the case. Roviaro v. United States, supra; State v. 
Moore, 275 N.C. 141, 166 S.E. 2d 53 (1969); State v. Boles, 
246 N.C. 88, 97 S.E. 2d 476 (1957). 


We find in 76 A.L.R. 2d, at p. 288: 


“ ... [T]he privilege of nondisclosure will be upheld 
where disclosure of the identity of an informer does not aid 
the defendant in regard to his defense, and is not essential 
nor relevant (material) for that purpose or for the fair 
disposition of the case. Important factors in this connection 
are that the accused admits or does not deny guilt, or makes 
no defense on the merits, or that there is independent evi- 
dence of accused’s guilt.” 
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See State v. Fletcher and State v. St. Arnold, 279 N.C. 85, 181 
S.E. 2d 405 (1971); State v. Swaney, 277 N.C. 602, 178 S.E. 
2d 899 (1970). 


In the present case, defendant made no defense on the 
merits. The evidence which established the guilt of defend- 
ant was independent and did not rely on any facts provided by 
the informer. Furthermore, the trial court found as a fact on 
evidence offered on voir dire that, in the opinion of Officer 
Conant, defendant and the person with the officer were ac- 
quainted. Based on this finding and the further finding that 
the unknown person was not present at the time of the actual 
sale of the heroin, the court concluded that the name of this 
person was not necessary to the defense of defendant’s case. 
We hold that the trial judge properly denied defendant’s motion 
to disclose the identity of the informer. 


[2] Defendant next assigns as error the denial of his motion 
for a bill of particulars. G.S. 15-148 provides that when further 
information not required to be set out in the bill of indictment 
is desirable for the better defense of the accused, the court upon 
motion may in its discretion require the solicitor to furnish a 
bill of particulars. The function of a bill of particulars is to 
inform the defendant of the nature of the evidence which the 
State proposes to offer. State v. Overman, 269 N.C. 453, 153 
S.E. 2d 44 (1967). The granting or denial of motions for a bill 
of particulars is within the discretion of the court and not 
subject to review except for paipable and gross abuse thereof. 
State v. Spence, 271 N.C. 28, 155 S.E. 2d 802 (1967): State v. 
Porth, 269 N.C. 829, 153 S.E. 2d 10 (1966); State v. Overman, 
supra; State v. Lippard, 223 N.C. 167, 25 S.E. 2d 594 (1948). 


The indictments in this case contained the following infor- 
mation: (1) the name of the defendant, (2) the date on which 
the offenses occurred, (3) the type of illegal drug possessed and 
sold, (4) the name of the person to whom the illegal drug was 
sold, (5) the quantity sold, (6) the amount charged for the 
illegal drug, and (7) the county in which the illegal acts took 
place. Defendant was also furnished a list of the State’s wit- 
nesses who might be called in the case. All the information 
surrounding the commission of the crime was contained in the 
bills of indictment or could have been obtained by the defend- 
ant from an examination of the State’s witnesses. Under these 
circumstances, defendant has failed to show any abuse of dis- 
cretion. This assignment is overruled. 
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[3] On 12 April 1972, the date on which the present cases 
were calendared for trial, a special Durham County grand 
jury returned two bills of indictment against defendant, one 
charging him with possession of 700 bindles of heroin and the 
other for continuing criminal enterprise. The bills were returned 
just prior to the noon recess, Defendant was in the courtroom 
and was immediately arrested. The court then set bond in the 
amount of $200,000. The Durham Sun that afternoon carried a 
front page story concerning the two new bills of indictment 
against defendant. That same afternoon defendant moved for 
a continuance of the present cases on account of this adverse 
publicity. The motion was denied and defendant assigns this 
denial as error. 


The trial judge, before the jury was selected, made the 
following statement to the jurors: 


“Now, ladies and gentlemen of the jury, mostly ladies 
looks like, I mentioned to you yesterday afternoon before 
court closed that there was some publicity in the paper 
concerning Mr. Cameron about another matter, not the 
matter that is being tried here, and requested that you not 
read any newspaper so that it would not influence you. I 
asked you also not to listen to any radio reports or television 
matters. 


* * * 


“Now, as I told you yesterday, ladies and gentlemen, 
all we are interested in and the only reason for any of us 
being here is to see that people get a fair trial. That fair 
trial presupposes a jury that will base its verdict solely and 
entirely on two things, and two things alone: The first is 
the sworn testimony that comes from the witness stand; 
the second the instructions as to the law which the Court 
will give you in its charge. 


* * * 
“T do want to ask, however, if any of you heard or 
read anything concerning Mr. Cameron that would in any 


way influence or affect your verdict in this case. If any 
of you have, I wish you would please tell me now. 


(No response) 
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‘Do any of you know of any reason whatsoever whether 
you have been asked the question by the attorneys or by 
the Court, do any of you have any doubt in your mind at 
this point that you can give Mr. Cameron a completely fair 
and impartial trial on these charges which allegedly oc- 
curred last February, or February a year ago? Do any of 
you have any reservation at all? 


(No response.) ’”’ 


The presiding judge throughout the trial clearly and ex- 
plicitly instructed the jurors that they were not to read any 
newspaper accounts or listen to television or radio comments 
concerning defendant. There is nothing to suggest that these 
instructions were not complied with by the jurors. In addition, 
and just before submitting the case to the jury, the trial judge 
inquired of the jurors if they had read or heard anything about 
defendant and, if so, had they been in any manner influenced 
by it. None indicated that he had. 


“A motion for continuance is ordinarily addressed to the 
discretion of the trial judge and his ruling thereon is not sub- 
ject to review absent abuse of discretion.” State v. Stepney, 
280 N.C. 806, 185 §.E. 2d 844 (1971); State v. Stinson, 267 
N.C. 661, 148 S.E. 2d 598 (1966). In the present case, it does 
not appear that any juror read or heard about the other charges 
against defendant or that any juror was influenced or prej- 
udiced by this publicity. Therefore, no abuse of discretion is 
shown, and defendant’s assignment of error to the denial of his 
motion to continue is overruled. 


Defendant further contends, however, that his motion for 
a mistrial made during the trial, based upon this same adverse 
publicity, should have been granted. 


“As a general rule the allowance or refusal of a motion 
for mistrial in a criminal case less than capital rests largely 
in the discretion of the trial court.” 3 Strong, N. C. Index 2d, 
Criminal Law $ 128, p. 49, and cases therein cited. “In the 
absence of any showing of prejudice, no abuse of discretion is 
shown.” State v. McVay and State v. Simmons, 279 N.C. 428, 
183 S.E. 2d 652 (1971). State v. Tippett, 270 N.C. 588, 155 
S.E. 2d 269 (1967). Error will not be presumed. State v. Part- 
low, 272 N.C. 60, 157 S.E. 2d 688 (1967); State v. Shepherd, 
230 N.C. 605, 55 S.E. 2d 79 (1949); 8 Strong, N. C. Index 2d, 
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Criminal Law § 167, p. 127. In the present case no prejudice 
or abuse of discretion is shown. For the same reasons that 
the motion for continuance was denied, this assignment is over- 
ruled. 


[4] Defendant next assigns as error the denial of his motions 
for nonsuit at the close of the State’s evidence and at the close 
of all the evidence. 


Officer Conant testified that defendant had in his posses- 
sion 15 bindles of a substance later determined to be heroin and 
that defendant sold these 15 bindles containing heroin to Officer 
Conant for $60. This evidence is sufficient to be submitted to 
the jury and to support a verdict of guilty on both charges. 
Therefore, the motions for judgment as of nonsuit were properly 
denied. State v. Roseman, 279 N.C. 578, 184 S8.E. 2d 289 (1971) ; 
State v. Vestal, 278 N.C. 561, 180 S.E. 2d 755 (1971); State v. 
Miller, 268 N.C. 582, 151 S.E. 2d 47 (1966). 


[5, 6] Finally, defendant contends that possession of a nar- 
cotic drug is a lesser included offense of the sale of a narcotic 
drug and that consecutive sentences for separate convictions 
for possession and for sale constitute former jeopardy under 
both the North Carolina and United States Constitutions. De- 
fendant contends that it is necessary to possess a drug in order 
to sell it and that possession and sale constitute a single criminal 
offense and permit only a single punishment. 


In State v. Ballard, 280 N.C. 479, 482, 186 S.E. 2d 872, 
873 (1972) Chief Justice Bobbitt speaking for the Court stated: 


“ “Tt is a fundamental and sacred principle of the com- 
mon law, deeply imbedded in our criminal jurisprudence, 
that no person can be twice put in Jeopardy of life or limb 
for the same offense. [Citations omitted.] It was in- 
corporated in the Bill of Rights of the Federal Constitution. 
(United States Constitution, Amendment V.) While the 
principle is not stated in express terms in the North Car- 
olina Constitution, it has been regarded as an integra! part 
of the “law of the land” within the meaning of Art. I, sec. 
17 [now sec. 19]. [Citation omitted.]’ State v. Crocker, 
239 N.C. 446, 449, 80 S.E. 2d 248, 245 (1954). 


“Overruling prior decisions, the Supreme Court of the 
United States held in Benton v. Maryland, 395 U.S. 784, 238 
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L.Ed. 2d 707, 89 S.Ct. 2056 (1969), that the double-jeopardy 
clause of the Fifth Admendment is cpus to the states 
through the Fourteenth Amendment. 


Therefore, in this case Federal as well as State double jeopardy 
standards control the decision. The constitutional guarantee 
against former jeopardy also protects a defendant from multiple 
punishment for the same offense. State v. Summrell, 282 N.C. 
157, 192 S.E. 2d 569 (1972). As was aptly stated in North Car- 
olina v. Pearce, 395 U.S. 711, 28 L.Ed. 2d 656, 89 S.Ct. 2072 
(1969) : 

“ .,. That guarantee has been said to consist of three 
separate constitutional protections. It protects against a sec- 
ond prosecution for the same offense after acquittal. It 
protects against a second prosecution for the same offense 
after conviction. And it protects against multiple punish- 
ments for the same offense. ...” 


The basic rule in North Carolina concerning former jeop- 
ardy is set out in 2 Strong, N. C. Index 2d, Criminal Law § 26, 
pp. 517-18: 


“The test of former jeopardy is not whether the de- 
fendant has already been tried for the same act, but 
whether he has been put in jeopardy for the same offense. 
Hence, the plea of former jeopardy, to be good, must be 
grounded on the ‘same offense,’ both in law and in fact, 
and it is not sufficient that the two offenses grew out of the 
same transaction. If evidence in support of the facts alleged 
in the second indictment would be sufficient to sustain a 
conviction under the first indictment, jeopardy attaches, 
otherwise not. However, if proof of an additional fact is 
required in the one prosecution, which is not required in 
the other, even though some of the same acts must be 
proved in the trial of each, the offenses are not the same, 
and the plea of former jeopardy cannot be sustained.... ” 


These principles have been applied by this Court in a series of 
decisions to a set of factual situations so analogous to the 
instant case that they cannot be distinguished. Non-taxpaid 
liquor is a contraband, the possession, transportation and sale 
of which are unlawful. Similarly, narcotic drugs are contraband, 
the possession and sale of which are unlawful. The only differ- 
ence is the nature of the contraband. This is a difference totally 
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without distinction for the purpose of analyzing the question pre- 
sented in this case. 


In State v. Moschoures, 214 N.C. 321, 199 S.E. 92 (1988), 
the defendant was charged in two counts in a bill of indictment 
with unlawful possession of liquor for the purpose of sale and 
unlawful sale of liquor. He entered a general plea of guilty and 
the trial judge imposed an active sentence on the first count 
and a suspended sentence on the second count. The defendant 
on appeal contended that the warrant only charged one offense 
and supported only one sentence. This Court, in a per curiam 
opinion, rejected the contention stating: 


“ ... The first count clearly contains a charge of 
unlawful possession of intoxicating liquors for the purpose 
of sale and the second count a charge of unlawful sale of 
intoxicating liquors. C©.5., 3411(b). These are distinct 
charges of separate offenses, and support the separate sen- 
tences imposed.” 


In State v. Chavis, 282 N.C. 88, 59 S.E. 2d 348 (1950), 
the defendant was convicted of (1) unlawfully possessing a 
quantity of non-taxpaid intoxicating liquors and (2) unlawfully 
transporting a quantity of non-taxpaid intoxicating liquors. It 
was asserted on appeal “that it is not competent to find the 
defendant guilty of two offenses and fix separate punishments 
therefor when the facts constituting the two purported crimes 
are identical, the possession being physically necessary to the 
act of transportation.” This Court, in an opinion by Justice 
Seawell, rejected this contention and affirmed both convictions, 
stating: 


“Two things will help us in our thinking: we are not 
dealing with common law crimes but with statutory of- 
fenses; and not with a single act with two criminal labels 
but with component transactions violative of distinct statu- 
tory provisions denouncing them as crimes. Neither in 
fact nor law are they the same. State v. Midgett, 214 N.C. 
107, 198 S.E. 618. They are not related as different degrees 
or major and minor parts of the same crime and the doc- 
trine of merger does not apply. The incidental fact that 
possession goes with the transportation is not significant 
in law as defeating the legislative right to ban both or 
either. When the distinction between the offenses is con- 
sidered in the light of their purpose, vastly different social 
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implications are involved and the impact of the crime of 
greater magnitude on the attempted suppression of the 
liquor traffic is sufficient to preserve the legislative dis- 
tinction and intent in denouncing each as a separate pun- 
ishable offense.” 


Chavis was reaffirmed in State v. Stonestreet, 243 N.C. 28, 89 
S.E. 2d 784 (1955), in which Justice Bobbitt (now Chief Jus- 
tice) said: “When an indictment charges separately the unlaw- 
ful possession and unlawful transportation of intoxicating liquor, 
a separate Judgment may be pronounced on each count.” 


To like effect, in Albrecht v. United States, 278 U.S. 1, 
71 L.Ed. 505, 47 §.Ct. 250 (1926), Mr. Justice Brandeis, writing 
for the Court, said: 

“... The contention is that there was double punish- 
ment because the liquor which the defendants were con- 
victed for having sold is the same that they were convicted 
for having possessed. But possessing and selling are distinct 
offenses .... There is nothing in the Constitution which 
prevents Congress from punishing separately each step 
leading to the consummation of a transaction. ... ” 


The same rule was articulated in a recent Federal case 
concerning the violation of narcotic drug laws. Defendant had 
been convicted of illegally transporting narcotic drugs and of 
illegally possessing narcotic drugs. He received separate sen- 
tences for each conviction. In Vincent v. Mosely, 327 F. Supp. 
975 (E.D. Mo. 1971), affirmed 4538 F. 2d 1218 (8th Cir. 1972), 
he instituted a collateral attack on the separate sentences on 
the ground that there was one act of allegedly transporting a 
quantity of narcotic drugs from one state to another. He con- 
tended if the government proved transporting the drug, it 
would necessitate proving possession, and this would be one 
act, one offense, and should permit only one sentence. The court 
refused to disturb the sentence for possession stating: 


“This argument is without tenable basis under the 
decision in Gore v. United States, 3857 U.S. 386, 389, 78 
S.Ct. 1280, 1288, 2 L.Ed. 2d 1405 (1958), which stated 
that ‘The fact that an offender violates by a single trans- 
action several regulatory controls devised by Congress as 
means for dealing with a social evil as deleterious as it is 
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difficult to combat does not make the several different 
regulatory controls single and identic.’...” 


In 72 C.J.S. Poisons § 8, p. 181, the rule is stated: “Tllegal 
sale and illegal possession constitute two different crimes under 
statutes prohibiting sale and possession of poisons or drugs.” 
Cf. Kelley v. United States, 275 F. 2d 10 (D.C. Cir. 1960) ; 
Torres Martinez v. United States, 220 F. 2d 740 (1st Cir. 1955). 


Both New Jersey and Georgia have adopted a similar rule. 
In State v. Booker, 86 N.J. Super. 175, 206 A. 2d 865 (1965), 
the defendant had the narcotics on his person when he 
approached the buyer and made the sale. The Court held that 
these facts constituted two punishable offenses: possession and 
sale of narcotic drugs. 


In Gee v. State, 225 Ga. 669, 171 S.E. 2d 291 (1969), de- 
fendant was convicted of the possession and the sale of the 
same quantity of amphetamine. Defendant challenged the con- 
viction for possession on the ground of multiple punishment. 
The Court rejected this contention stating: 


“There are different elements present in the two 
crimes of selling and possessing the prohibited drugs. 
Proof of the illegal sale of the drugs would not prove the 
illegal possession of the drugs, since persons might legally 
possess the drugs who could not legally sell them. Proof 
of the illegal possession of the drugs would not prove the 
illegal sale of the drugs. Neither offense is a necessary 
element in, and constitutes an essential part of, the other 
offense....” 


In North Carolina, G.S. 90-88 prohibits the possession and 
sale of narcotic drugs “except as authorized in this article.” 
Subsequent sections of the Narcotic Drug Act authorize certain 
individuals to lawfully possess narcotic drugs. However, these 
game persons are not always authorized to sell the drugs which 
they lawfully possess. Consequently, one may be guilty of the 
legal sale of a narcotic drug in violation of G.S. 90-88 even 
though he is in possession lawfully. Illegal possession is not, 
then, a necessary element of the offense of unlawful sale of 
a narcotic drug. Certainly, a sale involves an additional fact not 
required for possession. In State v. Overman, 269 N.C. 4538, 153 
S.E. 2d 44 (1967), Justice Lake stated: 
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“Tf each of two criminal offenses, as a matter of law, re- 
quires proof of some fact, proof of which fact is not required 
for conviction of the other offense, the two offenses are 
not the same and a former jeopardy with reference to the 
one does not bar a subsequent prosecution for and convic- 
tion for the other....” 


See also State v. Richardson, 279 N.C. 621, 185 S.E. 2d 102 
(1971). 


A violation of G.S. 90-88 is a felony and is punishable by 
a maximum of five years’ imprisonment. By setting out both 
the possession and sale as separate offenses in the statute and by 
prescribing the same punishment for possession and for sale, it 
is apparent that the General Assembly intended possession and 
sale to be treated as distinct crimes of equal degree, to be 
separately punished rather than providing that one should be a 
lesser included offense in the other. 


The unlawful sale of a narcotic drug is a specific act and 
a given sale occurs only at one specific time. Unlawful posses- 
sion, however, is a continuing violation of the law. It begins as 
soon as an individual first unlawfully obtains possession of 
the drug, whatever the purpose of that possession might be, and 
does not end until he divests himself of it. In this case defendant 
was violating the law in that he was possessing the heroin not 
only when he was in his house on the evening of the sale but 
from the time that he originally came into possession of it. This 
could have been one hour, one day, one week, or one month 
prior to the sale. The length of time makes no difference. He 
had been violating the law from the time he first took possession 
and contro] of the heroin. This was a continuing offense and 
was not a single act which occurred at the time of the sale. 
State v. Roberts, 276 N.C. 98, 171 S.E. 2d 440 (1969). 


Defendant relies upon the case of State v. Thornton, 17 
N.C. App. 225, 198 S.E. 2d 873 (1972). There the defendant was 
indicted for the possession and the sale of heroin. The Court of 
Appeals specifically held that the defendant could not be tried, 
convicted, and punished under both indictments, stating: “Upon 
the legal principles discussed in State v. Summrell, supra [282 
N.C. 157, 192 S.E. 2d 569 (1972)], we hold that in the instant 
case two separate, distinct, and punishable crimes were not 
established.” In Summrell defendant was charged in one war- 
rant with resisting an officer and in another warrant he was 
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charged with assaulting an officer, each warrant specifying the 
same conduct of the defendant in resisting and in assaulting the 
officer. Justice Sharp, speaking for the Court, stated: “The 
warrants themselves indicate duplicate charges. Each warrant 
included all the elements of the offense charged in the other, and 
each specified only acts of violence which defendant directed 
at the officer’s person while he was attempting to hold defend- 
ant in custody.’”’ The Court then held that there was no error in 
the defendant’s conviction for resisting an officer but that de- 
fendant’s conviction for assaulting an officer should be vacated 
and the judgment arrested since defendant had been twice 
convicted and sentenced for the same criminal offense. Neither 
in the instant case nor in Thornton did each indictment include 
all the elements of the offense charged in the other, as was the 
situation in Summrell. The North Carolina Court of Appeals, 
therefore, erred in applying Summrell in the Thornton case and 
in holding that punishment of two consecutive terms for con- 
viction of both possession and sale was unconstitutional as dou- 
ble jeopardy. 


The North Carolina General Assembly has determined that 
the unlawful possession of heroin is illegal. The General As- 
sembly has also determined that the unlawful sale of heroin 
is illegal. While possession may be a part of the sale, the pos- 
session may be legal and the sale illegal; therefore, they are 
separate and distinct offenses. Neither in fact nor law are they 
the same. We hold, then, that in the instant case two separate, 
distinct, and punishable crimes were established, and that the 
court did not err in imposing consecutive sentences. 


For the reasons stated, the decision of the Court of Appeals 
is affirmed. 


Affirmed. 








STATE OF NORTH CAROLINA v. GEORGE STREETER 


No. 22 
(Filed 11 April 1973) 


1. Arrest and Bail § 3— probable cause to arrest 


An arrest is constitutionally valid when the officers have proba- 
ble cause to make it; whether probable cause exists depends upon 
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whether at that moment the facts and circumstances within their 
knowledge and of which they have reasonably trustworthy information 
are sufficient to warrant a prudent man in believing that the suspect 
has committed or is committing an offense. 


2. Searches and Seizures § 1— search incident to arrest 


When a person is lawfully arrested a search of his person may 
be made without a search warrant. 


3. Arrest and Bail § 3; Criminal Law § 84; Searches and Seizures § 1— 
arrest without warrant — probable cause — search incident to arrest 


Police officers had probable cause to believe that defendant was 
carrying a concealed weapon in their presence, and thus had authority 
to arrest defendant without a warrant, when the officers observed 
defendant walking beside a deserted street near a doctor’s office and 
other business establishments at 2:45 a.m., the officers stopped to 
learn defendant’s identity and destination, the officers observed 
defendant’s shirttail hanging outside his trousers and a bulge under 
his shirt on the right side where a holster and revolver would ordi- 
narily be located, and one officer touched the bulging object and it 
felt like metal; and when the officer, believing defendant possessed a 
gun, reached under defendant’s shirttail and discovered burglary 
tools, such search was Incident to a lawful arrest and the fruits of 
the search were lawfully admitted in evidence. 


4, Searches and Seizures § 1— stop and frisk — absence of statute 


The absence of a stop and frisk statute is not fatal to the au- 
thority of law enforcement officers in North Carolina to stop sus- 
picious persons for questioning (field interrogation) and to search 
those persons for dangerous weapons (frisking), since those practices 
are valid under the common law. 


5. Searches and Seizures § 1— authority of officer to stop and frisk 


If the totality of circumstances affords an officer reasonable 
grounds to believe that criminal activity may be afoot, he may tem- 
porarily detain the suspect; if, after the detention, his personal 
observations confirm his apprehension that criminal activity may be 
afoot and indicate that the person may be armed, he may then frisk 
him as a matter of self protection. 


6. Searches and Seizures § 1— limited weapons search — discovery of 
burglary tools 


When law officers stopped to learn defendant’s identity and his 
reason for being on a deserted street near a doctor’s office and other 
business establishments at 2:45 a.m., and the officers saw a bulge pro- 
truding from beneath defendant’s shirt which appeared to be a gun, 
it was reasonable by Fourth Amendment standards for the officers to 
conduct a limited protective search for weapons immediately, even if 
the officers had no probable cause to arrest defendant, and burglary 
tools necessarily exposed by the limited weapons search were lawfully 
obtained and are not excluded by either the Fourth Amendment or 
G.S. 15-27 (a). 
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Justice SHARP concurs in result. 
JUSTICE HIGGINS dissenting. 
Chief Justice BoBsITT joins in the dissenting opinion. 


DEFENDANT appeals from decision of the Court of Appeals, 
17 N.C. App. 48, upholding judgment of Rouse, J., 6 December 
1971 Criminal Session, PITT Superior Court. 


Defendant was charged in a bill of indictment, proper in 
form, with the felonious possession of implements of house- 
breaking, to wit: one pair of gloves, one flashlight, one hammer, 
one prybar, one screwdriver, and one green bag. 


The State’s evidence tends to show that while on routine 
patrol Sergeant David R. Bullock and Officer R. M. Nichols of 
the Greenville Police Department observed defendant walking 
beside North Carolina Highway No. 48 approximately four 
hundred feet from Dr. Graves’ office at 2:45 a.m. on 26 
October 1971. Defendant, whom the officers did not know, was 
wearing a long-sleeved blue shirt with the shirttail outside his 
trousers and hanging below his waist. In view of the hour and 
defendant’s proximity to business offices, Sergeant Bullock 
stopped to learn defendant’s identity and why he was in the 
area at that hour of the morning. He alighted from the police 
cruiser, approached defendant, who had stopped a short distance 
from the paved portion of the highway, and engaged him in 
conversation. While talking to him, Sergeant Bullock “saw 
something bulging from under his shirt” on the right side where 
a holster and revolver would ordinarily be located. The officer 
then told him ‘‘not to move,” and, thinking the bulging object 
was a revolver, touched it. It felt like metal. Believing defend- 
ant possessed a gun, the officer reached under defendant’s 
shirttail and found one pair of gloves, one screwdriver, one 
hammer, one prybar, a flashlight, and one green Wachovia 
money bag. The officers took possession of this assortment and 
placed defendant under arrest for possession of burglary tools. 


Sergeant Bullock’s testimony was admitted in evidence 
over defense objections following a voir dire examination and 
findings of fact by the trial judge. The items taken from defend- 
ant’s person by the officer were also admitted into evidence over 
objection. 


Defendant testified that he was walking along the side 
of the street when the police car stopped; that he then stopped 
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and the officers asked his name and where he was going and 
he told them; that when the officer got out of the car and 
walked around “to where I was he patted... my back pocket 
really and then he pulled out this screwdriver”; that he asked 
the officer if the search was legal and the officer said yes; 
that he obeyed instructions to put his hands up against the car 
at which time the officer searched him and removed the other 
articles. 


On cross-examination defendant denied he was a dope 
addict but admitted that certain holes in his arm were needle 
marks. He said he had been hospitalized in the Veterans’ Hos- 
pital in Salem, Virginia, for drug addiction and now receives 
medication from Dr. Best. When arrested, he asked the officers 
to call Dr. Best, and the doctor told the officers to take him 
to the hospital. He stated that he had not used unauthorized 
narcotics since August and was using legal narcotics prescribed 
by Dr. Best ‘‘while I am in jail.” He asserted that on the night 
of his arrest he had been at home prior to 2:45 a.m. and arose 
at that hour of the morning to go to Samuel Dixon’s house to 
meet with friends and do some carpentry work Mr. Dixon had 
requested him to do that night. He explained the tools under 
his shirt in the following language: “I had the objects under- 
neath the shirt because I had on a shirt that has tails and 
when I am not wearing a coat I normally wear a shirt on the 
outside and I had the objects in my pocket. The shirt wasn’t a 
means of concealing; just a way of wearing the shirt.” 


The jury convicted defendant of possession of burglary 
tools, a violation of G.S. 14-55, and he was sentenced to a prison 
term of not less than eighteen months nor more than six years. 
The Court of Appeals upheld the judgment and defendant ap- 
pealed to the Supreme Court, allegedly as of right pursuant to 
G.S. 7A-30(1), asserting a violation of his Fourth Amendment 
rights against unlawful searches and seizures. 


Robert Morgan, Attorney General; Christine Y. Denson, 
Assistant Attorney General, for the State of North Carolina. 


Wiliam E. Grantmyre, Attorney for defendant appellant. 
HUSKINS, Justice. 


This case involves the admissibility of evidence obtained by 
officers as a result of defendant’s on-the-street arrest and the 
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accompanying search of his person. Defendant contends his 
warrantless arrest was without probable cause, the search of 
his person illegal, and the fruits of the search inadmissible in 
evidence against him. 


We first determine whether the facts afforded the officers 
probable cause to arrest defendant and whether the search 
of his person was incident to that arrest. 


“Probable cause for an arrest has been defined to be a rea- 
sonable ground of suspicion, supported by circumstances suffi- 
ciently strong in themselves to warrant a cautious man in 
believing the accused to be guilty. * * * To establish probable 
cause the evidence need not amount to proof of guilt, or even 
to prima facie evidence of guilt, but it must be such as would 
actuate a reasonable man acting in good faith.”’ 5 Am. Jur. 2d 
Arrests § 44 (1962). “The existence of ‘probable cause,’ justify- 
ing an arrest without a warrant, is determined by factual and 
practical considerations of evervday life on which reasonable 
and prudent men, not legal technicians, act. It is a pragmatic 
question to be determined in each case in the light of the particu- 
lar circumstances and the particular offense involved.” 5 Am. 
Jur. 2d Arrests § 48. Accord, Brinegar v. United States, 338 
U.S. 160, 98 L.Ed. 1879, 69 S.Ct. 1802 (1949) ; State v. Roberts, 
276 N.C. 98, 171 S.E. 2d 440 (1970). 


{1j An arrest is constitutionally valid when the officers have 
probable cause to make it. Whether probable cause exists de- 
pends upon “whether at that moment the facts and circumstan- 
ees within their knowledge and of which they had reasonably 
trustworthy information were sufficient to warrant a prudent 
man in believing that the [suspect] had committed or was com- 
mitting an offense.” Beck v. Ohio, 879 U.S. 89, 18 L.Ed. 2d 
142, 85 8.Ct. 223 (1964). 


It is provided by statute that a peace officer may make an 
arrest without a warrant: “‘(1) When the person to be arrested 
has committed a felony or misdemeanor in the presence of the 
officer, or when the officer has reasonable ground to believe 
that the person to be arrested has committed a felony or mis- 
demeanor in his presence;... ” G.S. 15-41. 


[2] When a person is lawfully arrested a search of his person 
may be made without a search warrant. “Unquestionably, when 
a person is lawfully arrested, the police have the right, without 
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a search warrant, to make a contemporaneous search of the 
person of the accused for weapons or for the fruits of or im- 
plements used to commit the crime.” Preston v. United States, 
376 U.S. 864, 11 L.Ed. 2d 777, 84 S.Ct. 881 (1964). Accord, 
State v. Harris, 279 N.C. 807, 182 S.E. 2d 364 (1971). 


[3] What were the factual and practical grounds in this 
case which actuated Officers Bullock and Nichols to arrest 
defendant and search him? They may be enumerated as follows: 
(1) Defendant cast furtive glances toward the police car as it 
approached him; (2) the hour was 2:45 a.m., the streets of 
Greenville were deserted save for defendant alone, and he was 
walking or standing beside the road a few hundred feet from 
a doctor’s office and other business establishments; (3) the 
officers did not recognize defendant but observed his shirttail 
outside his trousers and hanging below his waist; (4) the offi- 
cers stopped to learn defendant’s identity and make inquiry 
concerning his destination; (5) when Sergeant Bullock ap- 
proached defendant and engaged him in conversation he “saw 
something bulging from under his shirt” on the right side 
where a holster and revolver would ordinarily be located; (6) 
thinking the bulging object was a revolver, the officer told 
defendant ‘‘not to move,” touched the bulge and it felt like 
metal, and then reached under defendant’s shirttail and dis- 
covered the burglary tools. 


In our opinion these facts would actuate any reasonably 
prudent man acting in good faith to believe that defendant was 
carrying a concealed weapon in the presence of the officer, a 
violation of G.S. 14-269. Thus there was probable cause for 
the arrest which ensued. 


Such probable cause arose when, in the nocturnal setting 
depicted by the evidence, Officer Bullock saw the bulge. De- 
fendant was not under arrest prior to that time—no arrest was 
effected by merely stopping the police car beside defendant and 
getting out to talk to him. Accord, Knight v. State, 502 P. 2d 
347 (Okla. Crim. App. 1972). “No one is protected by the 
Constitution against the mere approach of police officers in a 
public place.” United States v. Hill, 340 F. Supp. 344 (E.D. Pa. 
1972). Nor is there anything in the Constitution which pre- 
vents a policeman from addressing questions to anyone on the 
streets. See concurring opinion of Mr. Jusice White in Terry v. 
Ohio, 892 U.S. 1, 20 L.Ed. 2d 889, 88 S.Ct. 1868 (1968). 
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It follows that the search of defendant’s person was incl- 
dent to a lawful arrest and the fruits of the search were 
properly admitted in evidence. Neither his seizure under the 
circumstances revealed by this record nor the search of his 
person was unlawful by Fourth Amendment standards. 


The Court of Appeals held, and properly so, that even in 
the absence of probable cause to arrest these officers had a 
right, upon the facts here, to search defendant for dangerous 
weapons for their own self-protection. 


[4] Crimes of violence are on the increase, and officers are 
becoming the victims of such crimes in increasing numbers. As 
a result the necessity for officers to protect themselves and 
others in situations where probable cause for an arrest may be 
lacking is now recognized and permitted. Of course, North 
Carolina has no “stop and frisk” statute although many states 
do. See Raphael, “Stop and Frisk” in a Nutshell: Some Last 
Editorial Thrusts and Parries Before It All Becomes History, 
20 Ala. L. Rev. 294 (1968). The lack of such statute, however, 
is not fatal to the authority of law enforcement officers in 
North Carolina to stop suspicious persons for questioning (field 
interrogation) and to search those persons for dangerous weap- 
ons (frisking). These practices have been a time-honored police 
procedure and have been recognized as valid at common law 
“as a reasonable and necessary police authority for the preven- 
tion of crime and the preservation of public order.” People v. 
Rivera, 14 N.Y. 2d 441, 252 N.Y.S. 2d 458, 201 N.E. 2d 382 
(1964), and authorities cited. See also, United States v. Vita, 
294 F, 2d 524 (2d cir. 1961) ; Cook, Detention and the Fourth 
Amendment, 23 Ala. L. Rev. 387 (1970-71); LaFave, “Street 
Encounters” and the Constitution: Terry, Sibron, Peters and 
Bevond, 67 Mich. L. Rev. 40 (1968). Since the common law, 
unless abrogated or repealed by statute, is in full force and 
effect in this State, G.S. 4-1, the absence of statutory authority 
to stop and frisk does not render these common law practices 
illegal in our State. 


Nor does the Federal Constitution prohibit them when they 
are reasonably employed. In Terry v. Ohio, 392 U.S. 1, 20 L.Ed. 
2d 889, 88 S.Ct. 1868 (1968), the Court held, among other 
things, that “the central inquiry under the Fourth Amendment 
[is] the reasonableness in all the circumstances of the particu- 
lar governmental invasion of a citizen’s personal liberty. * * * 
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[W]e cannot blind ourselves to the need for law enforcement 
officers to protect themselves and other prospective victims of 
violence in situations where they may lack probable cause for 
an arrest. When an officer is justified in believing that the 
individual whose suspicious behavior he is investigating at close 
range is armed and presently dangerous to the officer or to 
others, it would appear to be clearly unreasonable to deny the 
officer the power to take necessary measures to determine 
whether the person is in fact carrying a weapon and to neutral- 
ize the threat of physical harm.” 


The Court then recognized that it is not always unreason- 
able to seize a person and subject him to a limited search for 
weapons where there is no probable cause for an arrest, stating: 
“TWhere a police officer cbserves unusual conduct which leads 
him reasonably to conclude in light of his experience that crimi- 
nal activity may be afoot and that the persons with whom he 
is dealing may be armed and presently dangerous, where in 
the course of investigating this behavior he identifies himself as 
a policeman and makes reasonable inquiries, and where nothing 
in the initial stages of the encounter serves to dispel his reason- 
able fear for his own or others’ safety, he is entitled for the 
protection of himself and others in the area to conduct a care- 
fully limited search of the outer clothing of such person in an 
attempt to discover weapons which might to be used to assault 
him.” Terry v. Ohio, supra. 


[5] Thus, if the totality of circumstances affords an officer 
reasonable grounds to believe that criminal activity may be 
afoot, he may temporarily detain the suspect, If, after the 
detention, his personal observations confirm his apprehension 
that criminal activity may be afoot and indicate that the person 
may be armed, he may then frisk him as a matter of self- 
protection. Terry v. Ohio, supra. See Adams v. Williams, 407 
U.S. 148, 82 L.Ed. 2d 612, 92 S.Ct. 1921 (1972). 


[6] When the foregoing principles are applied to the facts in 
this case, it is apparent that when Officer Bullock saw the 
bulge protruding beneath defendant’s shirt under suspicious cir- 
cumstances at 2:45 a.m. on a deserted street, it was entirely 
reasonable by Fourth Amendment standards to conduct a limited 
protective search for weapons immediately. Contraband evidence 
of crime necessarily exposed by the limited weapons search is 
evidence lawfully obtained, and neither the Fourth Amendment 
nor G.S, 15-27 (a) excludes it. 
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For the reasons herein stated the decision of the Court of 
Appeals upholding the verdict and judgment is 


Affirmed. 
Justice SHARP concurs in result. 


Justice HIGGINS dissenting. 


Certain parts of the evidence which I deem material are not 
referred to in the Court’s opinion. 


At the time here involved, 2:45 in the morning, Officer 
Bullock and a companion were on routine patrol, not investigat- 
ing any particular offense and not in search of any suspect 
for any offense. Officer Bullock testified: “When I first ob- 
served the defendant he was on West Fifth Street. He was 
approximately five feet from the road pavement... . I stopped 
the defendant because he turned around and looked at me and 
looked back. I didn’t see who it was and at that time of the 
morning I thought it was my job to see who it was. I did not 
ask permission to search the defendant before I touched that 
object. The shirt came down over the object and I could not see 
anything. The bulge was on the right hand side on his 
hip. ... I thought the object underneath the defendant’s shirt 
was a gun. I thought it was a gun by instinct.” 


The officer further testified that the first object he removed 
from the defendant’s pocket was a glove. He testified that the 
object he touched was a screwdriver. After finding the object 
in the defendant’s pocket was not a pistol, he continued the 
search and removed another glove, a pry bar, a flashlight, and 
a money bag from the defendant’s pocket. These objects were 
offered in evidence over the defendant’s objection. Their ad- 
missibility, of course, depended on the legal validity of the 
search which produced them. 


Every citizen has a constitutional right to be free from 
unreasonable search and seizure. Neither the lawmaking body, 
nor the Court can take the right away. A seizure of the person 
takes place when the law enforcement officer by physical force 
or show of authority curtails the liberty of the citizen to go 
and come as he pleases. Before the officer places a hand on the 
person of a citizen in search of anything, he must have con- 
stitutionally adequate ground for doing so. Terry v. Ohio, 392 
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U.S. 1. A lawful search of the person may be made in two 
instances: (1) Where the officer has a valid warrant; (2) 
where a protective search is made incident to a lawful arrest 
without a warrant. In a later case the Supreme Court of the 
United States in Sibron v. New York, 392 U.S. 40, states the 
rule: “In the case of the self-protective search for weapons, he 
[officer] must be able to point to particular facts from which 
he reasonably inferred that the individual was armed and 
dangerous.” 


In the case now before us, the hour was 2:45 a.m. The 
defendant was on a public street in Greenville. There was no 
curfew in effect. The defendant looked at the officers as 
they approached. This fact the officer cites as one of the 
reasons why he became suspicious and considered it his duty 
to investigate further. Obviously, at the time and under the 
circumstances it would have been more suspicious if the de- 
fendant had refused to look in the direction of the officers. 
When the officers stopped and interrogated the defendant, 
Officer Bullock saw a bulge in the defendant’s hip pocket. 
Without permission he placed his hand on the object, found it 
was metal, and proceeded to search, ascertaining that the metal 
object was a screwdriver. At this juncture it would seem that 
the officer should have been satisfied that his instinct had mis- 
led him. However, instead he proceeded to continue the search, 
emptying the defendant’s pockets. This sort of search is de- 
scribed by the Supreme Court of the United States in these 
words: “A general exploratory rummaging.” Coolidge v. New 
Hampshire, 408 U.S. 448, 29 L.Ed. 2d 564. 


Nowhere have I been able to find where a court has ap- 
proved a search with so little factual background. The cases 
where the court has approved a search have been connected with 
recent violations of the law and the persons searched were in 
close proximity thereto. In Robinson v. Commonwealth, 207 
Ky. 58, the arresting officer could see the outlines of a pistol 
and identified it as such on the person of the defendant. In 
Banks v. Commonwealth, 202 Ky. 762, the officer heard shots, 
thereafter saw a bulge in the defendant’s pocket, arrested him, 
and obtained the pistol. In U. S. v. Lee, 271 A. 2d 566, the 
defendant was observed outside a store which had been robbed. 
The police asked for his identification and when he reached for 
his wallet, they noticed a bulge under his shirt, frisked him, and 
found the pistol. In Williams v. State, 2538 A. 2d 786, officers 
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stopped a suspect who was leaving the scene of a homicide. He 
matched the description given and when the officer noticed a 
bulge, he searched and found a pistol. 


Though not raised in the record or discussed in the briefs 
is the question whether the objects found on the defendant are 
within the proper definition of burglary tools or implements of 
housebreaking and whether the defendant possessed them with- 
out lawful excuse. The defendant testified he was on his way 
to Samuel Dixon’s house. All the tools are suitable to legitimate 
use. State v. Morgan, 268 N.C. 214, 150 8.E. 2d 877; State v. 
Garrett, 263 N.C. 778, 140 8.E. 2d 3815. A small pry bar is in 
general use in practically every home as a bottle or can opener. 
If we concede the implements may be within the contained 
classification, their discovery cannot be used to authorize a 
search for a pistol. “Such unlawful search is not made lawful 
because of resulting discoveries.” State v. McCloud, 276 N.C. 
518, 178 S.E. 2d 753. See also Mapp v. Ohio, 367 U.S. 648, 
6 L.Ed. 2d 1081. 


I vote to reverse the decision of the Court of Appeals. 


Chief Justice BOBBITT joins in this dissenting opinion. 





GRAYBAR ELECTRIC COMPANY v. HAROLD E. SHOOK, TRADING 
AND DOING BUSINESS AS MID-SOUTH CONTRACTING COMPANY 


No. 48 
(Filed 11 April 1973) 


Sales § 10; Uniform Commercial Code §§ 19, 22—~ nonconforming goods — 
notice of rejection — storage by buyer — goods stolen — liability for 
loss 

In this action to recover the sales price of aerial cable which was 
rejected by defendant because the order was for burial cable and 
which was stolen from defendant’s storage space some three months 
after defendant gave plaintiff notice of rejection, the evidence was 
sufficient to support findings by the trial court that defendant gave 
prompt notice to plaintiff that he was rejecting the nonconforming 
cable, that defendant did not contract with plaintiff to return the 
cable and that defendant was not negligent in storing the cable in his 
regular storage space where plaintiff had delivered it next to a grocery 
store and near the store owner’s dwelling, and the court properly con- 
eluded that defendant was not liable for loss of the cable. G.S. 
25-2-510(1); G.S, 25-2-602 (2) (b). 
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ON certiorari to the Court of Appeals to review its decision 
filed December 20, 1972, affirming a judgment of the Superior 
Court of BUNCOMBE County denying recovery and dismissing 
the plaintiff’s action. 


The record discloses that Judge Thornburg, without a jury, 
tried the case upon the pleadings, stipulations, and interroga- 
tories. He made detailed findings of fact, stated his conclusions 
of applicable law, and dismissed the action at the plaintiff’s cost. 
The Court of Appeals affirmed the judgment. We allowed cer- 
tiorari. 


The plaintiff, Graybar Electric Company, is a New York 
corporation doing business in North Carolina with State head- 
quarters at Asheville. The defendant, Harold E. Shook, trading 
and doing business as Mid-South Contracting Company, is en- 
gaged in the business of installing underground telephone lines. 
In April, 1970, the defendant placed with the plaintiff an order 
for three reels of burial (underground) cable to be delivered 
on its construction job at Six Run Grocery Store in a rural sec- 
tion of Sampson County. The plaintiff delivered to the defend- 
ant three reels of cable all marked “burial.” Examination dis- 
closed that one of the reels complied with the order. Two reels 
were aerial cable, totally unsuited to defendant’s needs. The de- 
fendant promptly notified the plaintiff of its mistake, paid for 
the one reel, and notified the plaintiff to repossess the two for 
which the defendant had no need. 


The plaintiff requested that the nonconforming reels be re- 
turned. In an effort to comply with the plaintiff’s wishes, the 
defendant contacted three different trucking concerns, but was 
unable to have the reels accepted by a carrier because of a strike 
in the trucking industry. The defendant gave this information 
to the plaintiff. 


As its project continued beyond Six Run, the defendant 
placed the two reels of cable in the defendant’s regular storage 
space directly beside the store and near the store owner’s dwell- 
ing. This rented storage space “was well lighted at all times.” 


On July 20, 1970, the defendant discovered that one of the 
reels had been stolen. After this discovery, the defendant con- 
tacted a garage operator and made arrangements to have the 
remaining reel transferred to his garage some distance from 
Six Run. Before the operator actually made the transfer, the 
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second reel was stolen. The defendant gave the plaintiff prompt 
notice of the theft of both reels. 


On January 29, 1971, the plaintiff brought this action seek- 
ing to recover from the defendant the sum of $9,989.85, on 
account of the stolen cable. The plaintiff based its action on the 
defendant’s failure to return the two reels which the defendant 
had refused to accept. The plaintiff claimed the defendant prom- 
ised to make the return. This the defendant denied. The defend- 
ant promised the plaintiff that he would endeavor to have a 
trucking company pick up and return the unacceptable shipment. 
The foregoing is the substance of the evidence material to this 
controversy. 


The court found facts, of which the above is a summary, 
and based thereon concluded as a matter of law: 


“1. The two reels of aerial cable delivered by the plain- 
tiff did not conform to the contract. 


“2. The defendant was entitled to inspect the goods 
after their arrival at the delivery site. 


“3. Since the goods delivered failed to conform to the 
contract, the defendant was entitled to reject the goods de- 
livered. 


“A. The defendant notified the plaintiff within a rea- 
sonable time after delivery of the aerial cable that he was 
rejecting the non-conforming delivery. 


“5, After rejection of the delivered goods, the defend- 
ant held the goods with reasonable care at the plaintiff’s 
disposition for a time sufficient to permit the plaintiff to 
remove them. The defendant had no further obligation with 
regard to the rejected goods, 


“6. In the alternative, if the defendant was a bailee of 
the aerial cable delivered by the plaintiff, the defendant 
was not liable for the loss of said cable because the plain- 
tiff was duly notified that the cable was being held and that 
part of the cable had been taken. The plaintiff had sufficient 
notice and opportunity to take the necessary steps to pro- 
tect its property. This the plaintiff did not do and cannot, 
therefore, hold the defendant liable for its loss.” 


The court entered judgment dismissing the plaintiff’s action. 
The plaintiff appealed to the Court of Appeals which affirmed 
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the judgment of the superior court. Certiorari brought the case 
here for further review. 


Bennett, Kelly & Long, P.A., by Robert B. Long, Jr., for 
plaintiff appellant. 


Bruce A. Elmore by George W. Moore for defendant ap- 
pellee. 


HIGGINS, Justice. 


The parties admitted the following: (1) The defendant 
placed an order with the plaintiff for three reels of burial (un- 
derground) cable to be delivered at Six Run Grocery Store, a 
rural community sixteen miles south of Clinton. (2) On April 
6 the plaintiff delivered one reel of burial cable and, by mistake, 
delivered two reels of aerial cable. The aerial cable was totally 
unsuited to the defendant’s use. Defendant notified the plaintiff 
of the mistake and received a request that the nonconforming 
reels be returned. Here the parties disagree. The plaintiff con- 
tends the defendant contracted to make the return. The defend- 
ant contends he agreed to contact a trucking company and re- 
quest that it pick up and return the nonconforming reels. The 
defendant’s request was turned down by three different trucking 
concerns on account of a strike in the trucking industry. 


As the defendant’s underground cable work progressed be- 
yond the Six Run Grocery Store, the defendant left the noncon- 
forming cable at the store and so notified the plaintiff. The 
evidence discloses that the cable was stored directly beside the 
grocery store building near the owner’s dwelling in a space 
which the defendant rented for storage purposes. “The area 
where the cable was stored was well lighted at all times.” 


On July 20, 1970, the defendant discovered that one of the 
reels had been stolen and the following day notified the plain- 
tiff. On that day, also, the defendant contacted a garage operator 
who promised to pick up the remaining reel and store it in his 
garage some distance from Six Run. However, before the trans- 
fer, the second reel was stolen. The defendant so notified the 
plaintiff. 


The court, upon the disputed facts, found the defendant had 
not entered into a contract to return the nonconforming cable. 
A finding supported by evidence “must be accepted as final 
truth upon the appeal to the Supreme Court.” Mitchell v. Bar- 
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field, 282 N.C. 325, 59 S.E. 2d 810. When findings of fact suf- 
ficient to determine the entire controversy are made by the 
court, failure to find other facts is not error. Insurance Com- 
pany v. Insurance Company, 266 N.C. 480, 146 S.E. 2d 410. The 
plaintiff's claim, therefore, that it was prejudiced by the court’s 
failure to make requested findings is not error. The court’s 
actual findings determined the entire controversy. 


The plaintiff, having made the error of delivering the non- 
forming goods on a moving job in the country, was entitled to 
notice of the nonconformity sufficient to enable it to repossess 
the nonconforming goods. The plaintiff was given prompt notice 
but delayed action for more than three months. The cable was 
stolen from the defendant’s regular storage space where the 
plaintiff had delivered it. Evidence is lacking that a safer stor- 
age space was available. The defendant’s workmen moved on, 
leaving the cable and the responsibility for its safety on the 
owner. 


The plaintiff, failing in its efforts to establish a contract 
on the part of the defendant to return the shipment, however, 
contends in the alternative that G.S. 25-2-602(2) (b) (Uniform 
Commercial Code) required the defendant to exercise reason- 
able care in holding the rejected goods pending the plaintiff’s 
repossession and removal and that the defendant failed to exer- 
cise the required care in storage. 


Actually, the plaintiff made an on the spot delivery at a 
store and dwelling in the country. The defendant’s work force 
was stringing underground cable along the highway and the 
crew was in continual movement. Obviously the crew could not 
be expected to carry with it two thousand pounds of useless 
cable and was within its rights placing the cable in its regular 
storage space and notifying the plaintiff of the place of storage. 
Both parties realized that cable weighing almost a ton would re- 
quire men and a truck to remove it. Also both parties assumed 
that the danger of theft from a well lighted store area was a 
minimal] risk. The property itself was a poor candidate for lar- 
ceny. The cable was permitted to remain where the plaintiff 
knew it was located for more than three months. The plaintiff, 
therefore, had ample opportunity to repossess its property. 


The Uniform Commercial Code emphasizes promptness and 
good faith. The prospective purchaser may exercise a valid right 
to reject and even if he takes possession, responsibility expires 
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after a reasonable time in which the owner has opportunity to 
repossess. ““Where a tender or delivery of goods so fails to con- 
form to the contract as to give a right of rejection the risk of 
their loss remains on the seller until cure or acceptance.” G.S. 
25-2-510(1). The defendant did not accept the aerial cable. Ac- 
cording to the evidence and the court’s findings, the defendant 
acted in accordance with the request of the owner in attempt- 
ing to facilitate the return of that which the defendant rejected. 
The plaintiff with full notice of the place of storage which was 
at the place of delivery did nothing but sleep on its rights for 
more than three months. 


The superior court was fully justified in the findings of 
fact, conclusions of law, and in the judgment dismissing the 
action. The judgment of the Court of Appeals affirming the 
superior court was correct and is now 


Affirmed. 





STATE OF NORTH CAROLINA v. JOHN HENRY ANDERSON 


No. 83 
(Filed 11 April 1978) 


1. Criminal Law § 90— rule that party may not impeach his own witness 


The solicitor is precluded from discrediting a State’s witness by 
evidence that his general character is bad or that the witness has made 
prior statements inconsistent with or contradictory of his testimony; 
however, the trial judge has the discretion to permit the solicitor to 
cross-examine either a hostile or an unwilling witness for the purpose 
of refreshing his recollection and enabling him to testify correctly, 
but the trial judge offends the rule that a witness may not be im- 
peached by the party calling him and so commits error if he allows 
a party to cross-examine his own witness solely for the purpose of 
proving him to be unworthy of belief. 


2. Criminal Law §8§ 90, 102— State’s witness — impeachment by solici- 
tor—-improper questioning 
The solicitor’s questioning of a State’s witness with reference to 
a statement given by her to officers at the time of the homicide, but 
repudiated by her before trial violated the rule of law which forbids 
a prosecuting attorney to place before the jury by argument, insinu- 
ating questions, or other means, incompetent and prejudicial matters 
not legally admissible in evidence. 


3. Criminal Law § 90—rule that party may not impeach his own wit- 
ness —inadmissibility of prior inconsistent statements 


The rule that the State could not impeach its own witness by 
showing that she had made prior statements contradictory of her 
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testimony at the trial made a statement given by her to officers im- 
mediately after the homicide in question incompetent as evidence; 
therefore, it was improper for the solicitor to ask the witness ques- 
tions which clearly suggested the existence and text of such prior in- 
consistent statements. 


4. Criminal Law § 90--rule that party may not impeach his own wit- 
ness — questions with respect to prior inconsistent statement — preju- 
dicial error 


Where a State’s witness repudiated before trial a statement made 
by her to officers immediately after the homicide in question, the trial 
judge erred in allowing the solicitor to cross-examine the witness be- 
fore the jury with respect to the existence and contents of the state- 
ment, and such prejudicial error required that the verdict and judg- 
ment be vacated and a new trial be ordered. 


APPEAL by defendant from Brewer, J., 11 September 1972 
Criminal Session of CUMBERLAND. 


Defendant was tried upon an indictment which charged 
him with the murder of William Junior Archie on 17 June 1972. 


The State’s evidence tended to show: 


The deceased, Archie, roomed at the home of Mrs. Dora 
Campbell, who lived at 416 Chase Street in Fayetteville. Defend- 
ant lived across the street in the home of Mrs. Campbell’s 
sister, Daisy McCleary. Ordinarily the two men were the 
best of friends. On the evening of 16 June 1972 they had been 
drinking beer. At the Red Rooster Lounge they got into an 
argument over a pistol and, about 9:00 p.m., the manager 
ordered them outside. Later, however, Archie returned alone 
and remained until 1:00 a.m., when he left with a pistol stuck 
under his belt. 


About 1:38 a.m. on 17 June 1972, in response to a call, 
Police Officer L. D. McNair went to the home of Dora Campbell. 
He was the first to arrive but officers John B. Wemys and 
Alfred Post soon joined him. In the street outside McNair saw 
defendant and Mrs. Campbell’s son, Bubba. Archie’s dead body 
was lying just inside the door; the feet were forward; the head 
inside the door of the bedroom immediately to the right of 
the front room. On the left side of the head there was a big 
hole. In the upper part of the screen door and above the front 
door were ‘‘a lot of small pellet holes.” 


Observing the presence of Dora Campbell, Officer McNair 
asked her the name of the dead man and who had shot him. 
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MeNair testified, without objection, that Mrs. Campbell told 
him John Henry Anderson had shot Archie and then added, 
“The s.o.b. is out there; go get him.” She was “cursing and 
hollering real loud about Mr. Anderson.” She had been drinking 
but was not intoxicated. McNair went out into the street and 
asked Bubba, whom he knew, “Who was John Anderson?” 
Bubba did not answer, but defendant did. Before the officers 
had directed any questions whatever to him, defendant told 
them that he was Anderson; that he had shot Archie; and that 
the gun (a 410-gauge shotgun) was leaning against the 
McCleary house across the street. 


On the basis of defendant’s statement McNair arrested him 
and removed from his pockets one loaded and one spent 410- 
gauge shotgun shell. 


When Officer Wemys arrived at the scene he saw defendant 
in a group of people in the street. As he approached the group 
he heard a woman say that defendant had shot Archie twice 
and heard defendant reply that he had shot only once. 


As soon as defendant was arrested and placed in the patrol 
car, Officer McNair gave him the Miranda warning. Thereafter 
defendant told McNair that Archie had cut him earlier in the 
evening and that he shot Archie after returning from the hos- 
pital. Defendant said nothing to the officers with reference to 
self-defense nor did he say deceased had a pistol. Officer Post 
took Mrs. Campbell to the police department where a statement 
was obtained from her. 


Defendant’s death, in the opinion of the pathologist who 
performed an autopsy, was the result of a shotgun blast which 
caused massive injury to the entire brain system. The base of 
the skull ‘‘was virtuaily absent due to the injury.” There were 
multiple fractures of the skull over the left side of the head and 
the wadding of a shotgun shell along with several lead shots 
was within the brain. 


Before calling Dora Campbell as a witness, in the absence 
of the jury, the solicitor asked the court to hear evidence and 
to declare Mrs. Campbell ‘‘a hostile witness and allow the State 
to examine her.” On voir dire, Mrs. Campbell testified that she 
was 65 years old; that she had not been drinking on the night 
of 16 June 1972; that she had retired early and had slept until 
she was awakened by a gunshot right at her outside door; that 
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she “was frightened sick” and recails nothing further; that she 
does not remember talking to Officers McNair, Wemys or Post, 
and she did not remember giving the police a signed statement 
with reference to the shooting. 


The solicitor then (still in the absence of the jury) offered 
the testimony of Officers Alfred Post, L. D. McNair, and 
John B. Wemys, which tended to show that when they arrived at 
Mrs. Campbell’s home she was cursing defendant “for every- 
thing she could lay her mouth to about killing her man Archie” ; 
that she had been drinking; that she accompanied the officers 
to the police station and there made a statement (State’s Exhibit 
2) which was transcribed and signed by her about 3:30 a.m. 
In brief summary, in the statement, Mrs. Campbell said that she 
was awakened by a knock on the door and told Archie, who 
was lying on the couch in her bedroom, to answer the door; 
that he did so and she heard a gun fire twice; that Archie fell 
back and defendant entered her room, stepped over Archie’s 
body and said that if Archie was not dead he would kill him; 
that defendant then left, saying that he was going to call the 
law because he knew they would get him. 


The court found Dora Campbell to be a hostile witness and 
granted the solicitor permission “to ask her leading questions” 
relative to Archie’s death. 


The jury returned and, in response to the solicitor’s ques- 
tions, Mrs. Campbell testified that she did not recall telling the 
officer defendant shot Archie and she did not recall seeing or 
speaking to any particular police officer on the morning of 
17 June 1972. She did recall going to the police station and 
being questioned but remembers nothing she said. The solicitor 
then showed her State’s Exhibit 2. In answer to his questions 
she said she did not say any part of what was on that paper 
and if her mark was on it “somebody must have held [her] 
hand and made [her] mark it.” The solicitor then proceeded to 
ask Mrs. Campbell, with specific reference to each sentence in 
Exhibit 2, if she made that particular statement. 


The follewing questions, and Mrs. Campbell’s answers 
thereto, typify the solicitor’s “leading questions”’: 


“Q. J ask you if you did not, in fact, tell Officer Post and 
Officer Brissom that you were asleep in your room and that you 
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heard a knock on the door and William Archie was on a cot 
in the bedroom you were in? 


“Q. Do you recall telling Officers Brissom and Post that 
you told William Archie that someone was at the door? 


“A. No, I never did tell him nothing. 


“Q. Do you recall telling the officers that Archie got up 
and walked to the door and that you heard a gunshot blast? 


“A. No, sir. 


“Q. Do you recall telling the officers that Archie fell back- 
wards and that you got up and walked to the door and saw 
Archie lying there with blood on his face? 


‘““A. No, sir. 


“Q. Do you remember telling the officers that John Henry 
Anderson came in the house with a shotgun and said that if 
he was not dead he would kill him? 


“A. I don’t remember saying that. 


“Q. Do you recall telling the officers that at that point 
Anderson stepped over the body and then said, ‘If he isn’t dead, 
TY will kill him?’ 


“A. I don’t recall that.” 


As a witness for defendant, Daisy McCleary testified, in 
substance, as follows: 


About 10:30 on the night he was shot, Archie came to 
the McCleary house and asked for defendant. When Daisy 
McCleary told him defendant was not there he said he was 
going to stay there until defendant came home. In reply to 
her question whether he had cut defendant, Archie said, “I 
definitely did, and the so-and-so needed a cutting a long time. 
I give it to him, I knocked John down.” Daisy McCleary then 
tried to get Archie to let her keep his pistol for him until the 
next day “when he would feel better.’ Archie declined, saying, 
“T definitely will not give it to you. I will give it to John and 
the way I give it to him, he won’t like.” Archie then stuck the 
pistol back in his belt and staggered across the street about 
12:30 am. Daisy McCleary waited for defendant so that she 
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could warn him. When he came home about twenty-five minutes 
after Archie had left he asked her if she had seen Archie. 
Defendant then went into the house and came back out and 
she heard a gun fire. She “didn’t tell John anything when he 
left because [she] was afraid to tell him that Archie had a 
gun for him.” 


Defendant’s own testimony tended to show: 


On 17 June 1978, Archie owed defendant around $140.00 
and he was wearing defendant’s shoes. At tne Red Rooster 
Lounge the two were arguing about money and, after they 
were put out, Archie grabbed defendant, hit him “upside the 
head” and threw him down. Defendant’s jaw was bruised and 
his mouth cut. A fight ensued and Archie cut defendant on the 
arm with a razor. A gir] took defendant to the hospital where 
he was “sewed up and charged $29.50.” After defendant got 
home he had no money and thought he wou!d try to get some 
from Mrs. Campbell by pawning a shotgun. Considerably after 
midnight he walked across the street and knocked on the door 
which opened into “Miss Dora’s bedroom.” Someone, whom he 
did not see, opened the door and he observed Miss Dora sitting 
on the side of her bed. He also saw Bubba in the house. As he 
started toward Miss Dora’s bed, Archie jumped up and snatched 
his .22 pistol from his belt. Defendant shot him and Archie 
fell back toward the other door. Defendant “really don’t know 
if Archie fired a shot but he did point the gun at [him].” After 
defendant called the police, “several more people went into the 
house and came back and said they didn’t find any gun.” 


Defendant did not know Archie was at Miss Dora’s when 
he went there; he did not go over there to kill him. He was not 
mad at Archie; they were good friends and he feels like they 
would nave made up later on. He did not say a word to Archie, 
and Archie said nothing to him before he fired the gun. He 
didn’t tell the police he shot in self-defense because they did 
not ask him, and he did not care to make a statement without a 
lawyer. Defendant has previously been convicted ‘‘of misdemea- 
nor, assault with a deadly weapon, and then larceny and all the 
rest were misdemeanors except one; that was manslaughter back 
in 1964.” 


The State did not ask for the death penalty and the jury 
found defendant “guilty of murder in the first degree with a 
recommendation of life imprisonment.” From the judgment that 
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he be imprisoned for the term of his natural life, defendant 
appealed. 


Attorney General Morgan; Associate Attorney Haskell for 
the State. 


Donald W. Grimes, Assistant Public Defender for defendant 
appellant. 


SHARP, Justice. 


Defendant states the one question he seeks to raise on the 
appeal as follows: “Did the court err in its finding that the 
witness for the State Dora Campbell was a hostile witness and 
in permitting the Solicitor for the State to cross-examine the 
witness relative to the shooting of the deceased William Archie 
on the night of 17 June 1972?” 


The foregoing question is based upon defendant's assign- 
ment of error and exception No, 4, which challenge the court’s 
ruling which declared Dora Campbell ‘‘a hostile witness’ and 
allowed the solicitor “to ask her leading questions relative to 
... the killing of the deceased, William Archie, on the night of 
June 17, 1972” at her home. 


Defendant’s contentions are that the solicitor’s ‘leading 
questions” constituted cross-examination of Mrs. Campbell, a 
State’s witness, for the purpose cf discrediting her statement 
that she knew nothing about the actual killing of Archie; that 
the production cf Exhibit 2 before the jury, and the solicitor’s 
seriatim questions with reference to it, were highly prejudicial 
because the questions implied that Mrs. Campbell had previously 
answered them orally and in writing in a manner tending to 
support the charge of murder in the first degree. 


[1] Until changed by statute applicable to civil cases (G.S. 
1A-1, Rule 48(b) (1969)), it was established law in this State 
that a party could not impeach his own witness in either a civil 
or a criminal case. 1 Stansbury, North Carolina Hvidence § 40 
(Brandis rev. 1978). See also McCormick, Evidence § 88 (Cleary 
Ed., 2d ed. 1972); 3A Wigmore, Evidence §§ 896-905 (Chad- 
bourn rev. 1970). This rule, unchanged as to criminal cases, stil] 
precludes the solicitor from discrediting a State’s witness by 
evidence that his general character is bad or that the witness 
had made prior statements inconsistent with or contradictory 
of his testimony. However, the trial judge has the discretion to 
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permit the solicitor to cross-examine either a hostile or an un- 
willing witness for the purpose of refreshing his recollection 
and enabling him to testify correctly. ‘In so doing, the trial 
judge may permit the party to call the attention of the witness 
directly to statements made by the witness on other occasions. 
S. v. Noland, [204 N.C. 329, 168 S.E. 4138 (1938)]; S. v. Taylor, 
[88 N.C. 694 (18838) ]. But the trial judge offends the rule that 
a witness may not be impeached by the party calling him and 
so commits error if he allows a party to cross-examine his own 
witness solely for the purpose of proving him to be unworthy 
of belief.” State v. Tilley, 289 N.C. 245, 251, 79 S.E. 2d 478, 
AT7-78 (1954). 


In this case it is quite clear that the solicitor, by his “lead- 
ing questions,” was not only undertaking to prove Mrs. Camp- 
bell testified falsely when she said she did not make the 
statements contained in Exhibit 2 and all she knew about the 
homicide was that she heard a shotgun blast. He was also 
attempting to induce her to give the jury the same account of 
events she had given the police immediately after Archie was 
killed. Failing in this, he wanted to indicate to the jury what 
she had told the investigating officers at that time. 


We note that this case does not present a situation in which 
the solicitor was surprised by a witness whose testimony in court 
was contrary to what he had a right to expect. In such an event 
the court may permit a party to cross-examine his own witness 
“as to what he had stated in regard to the matter on former 
occasions, either in court or otherwise, and thus refresh the 
memory of the witness and give him full opportunity to set 
the matter right, if he will, and at all events to set [the party] 
right before the jury. But you cannot do this for the mere 
purpose of discrediting the witness; nor can you be allowed 
to prove the contradictory statements of the witness on other 
occasions, but must be restricted to proving the facts by other 
evidence.” State v. Taylor, supra at 697-98. 


When the solicitor called Mrs. Campbell to testify before 
the jury he was well aware that she had either suffered a loss 
of memory or had decided to disassociate herself entirely from 
the State’s prosecution of defendant. That same day, only a very 
short time before, he had tried without success to “awaken her 
conscience” on voir dire. At that time, in the absence of the jury, 
he had asked her the same questions he asked her in the pres- 


226 IN THE SUPREME COURT [283 


State v. Anderson 


a a 


ence of the jury, and he received the same answers. His request 
for the voir dire prior to calling Mrs. Campbell as a witness 
before the jury makes it obvious that, before the trial, he had 
learned that she had repudiated Exhibit 2. 


A question asked and unanswered is not evidence of any 
fact. Likewise, a question in which counsel assumes or insinu- 
ates a fact not in evidence, and which receives a negative 
answer, is not evidence of any kind. State v. Trimble, 327 Mo. 
773, 39 S.W. 2d 372 (19381). The jury, however, cannot be 
counted on to understand this. 


[2, 3] The solicitor’s questioning of Mrs. Campbell with refer- 
ence to Exhibit 2 violated the “rule of law which forbids a 
prosecuting attorney to place before the jury by argument, in- 
sinuating questions, or other means, incompetent and prej- 
udicial matters not legally admissible in evidence.” State v. 
Phillips, 240 N.C. 516, 527, 82 S.E. 2d 762, 770 (1954). See 
State v. Wyatt, 254 N.C. 220, 222, 118 S.E. 2d 420, 421 (1961). 
The rule that the State could not impeach its own witness, Mrs. 
Campbell, by showing that she had made prior statements con- 
tradictory of her testimony at the trial made Exhibit 2 incompe- 
tent as evidence. It was therefore improper for the solicitor to 
ask her questions which clearly suggested the existence and text 
of such prior inconsistent statements. 


[4] Defendant was tried for first-degree murder and convicted 
of it. His defense was self-defense. No eyewitness to the homi- 
cide testified for the State. Obviously Mrs. Campbell’s state- 
ment in Exhibit 2 that, after she heard a shotgun blast, defend- 
ant came into her house, stepped over Archie’s dead body and 
said, “If he isn’t dead, I will kill him,” was highly prejudicial 
to defendant. After Mrs. Campbell! had testified and been cross- 
examined upon voir dire her repudiation of the statement she 
had made to the officers had been definitely established. The 
solicitor should have then “marked her off” of the list of State 
witnesses, and the trial judge erred in permitting him to cross- 
examine her again before the jury. This error requires that the 
verdict and judgment be vacated, and a new trial ordered. 


New trial. 
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STATE OF NORTH CAROLINA v. LEVON BRYANT 


No. 47 
(Filed 11 April 1973) 


1. Criminal Law § 21— preliminary hearing — probable cause of second 
degree murder — trial thereafter for first degree murder 
A finding of probable cause of second degree murder only by a 
district judge sitting as a committing magistrate did not amount to 
a dismissal of the first degree murder charge contained in the war- 
rant or limit the State to second degree murder as the maximum charge 
for which defendant could be tried, and defendant was properly tried 
for first degree murder upon an indictment thereafter returned by the 
grand jury. 


2. Criminal Law §§ 73, 77— conversation with defendant —- hearsay rule — 
competency to show motive 


In this first degree murder case, testimony by a witness that he 
asked defendant about a rumor that deceased had been going with de- 
fendant’s wife and that defendant replied that it wasn’t that but that 
“it was about some money and other things” was not hearsay and was 
properly admitted to show defendant’s state of mind and his motive. 


3. Criminal Law § 112~— instructions on reasonable doubt — possibility of 
innocence 


In a first degree murder prosecution, the trial judge’s definition 
of reasonable doubt as a “possibility of innocence” was more favorable 
to defendant than was required and therefore did not constitute preju- 
dicial error. 


4. Criminal Law § 116—-charge on defendant’s failure to testify — no 
prejudice 
Although it is the better practice to give no instruction concerning 
the failure of defendant to testify unless he requests it, the trial 
court’s instruction in this first degree murder case to the effect that 
defendant’s failure to testify should not be considered by the jury 
was not prejudicial to defendant. 


DEFENDANT appeals from judgment of Webb, J., 28 October 
1972 Criminal Session, LENOIR Superior Court. 


Defendant was charged in a warrant with the first degree 
murder of Charles Graham on 30 September 1972. A preliminary 
hearing was conducted before a district judge on 12 October 
1972. The district judge, sitting as a committing magistrate, 
found probable cause of murder in the second degree and bound 
defendant over to the next term of superior court for trial with 
appearance bond fixed at $10,000. 
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At the 23 October 1972 Session the Grand Jury of Lenoir 
County returned a true bill of indictment charging defendant 
with murder in the first degree. Before pleading to the bill of 
indictment, defendant moved that the State be limited to murder 
in the second degree as the maximum charge against him. The 
motion was denied, defendant entered a plea of not guilty and 
was placed on trial for first degree murder. 


The State’s evidence—defendant offered none—tends to 
show that on and prior to 30 September 1972 the defendant, the 
deceased Charles Graham, and Freddie Marshall were operat- 
ing a poker game in the back room of Charles Graham’s shoe- 
shine parlor in the 400 block of East Bright Street in Kinston. 
The cut from the poker game was to be split among the three, 
share and share alike. 


About 8:30 p.m. on 80 September 1972 while Freddie 
Marshall was talking to Charles Graham in the front area of 
the shoeshine parlor, defendant called Marshall outside and told 
him to get out of the place. He asserted that Charles Graham 
owed him eleven dollars and had told him he would pay him 
Monday, but that he wanted the money now. The eleven dollars 
represented defendant’s cut from the poker game the preceding 
night. Freddie Marshall offered to pay the debt but defendant 
declined the money saying he wanted to get it from Charles 
Graham. Defendant then went toward his car and returned with 
a .22 rifle in his hand. Charles Graham was sitting in the 
shoeshine stand on the inside of the building. Defendant ran 
up to the front of the building, fired through the window, then 
moved toward the door and fired two more shots toward the 
shoeshine stand. The deceased was found lying facedown in 
front of the shoeshine stand with blood under his head. Three 
spent .22 shells were found in front of the shoeshine parlor, 
and there was a bullet hole in the middle windowpane. “There 
is approximately eight inches to a foot from the windowpane to 
the chair. The bullet hole is approximately two inches above 
the chair arms.’ The deceased had three wounds—two on the 
head, one nicking the lower portion of the ear and entering the 
left mastoid process and the other above the right eye. The third 
wound was in the left front flank along the belt line area. 
Death resulted from the gunshot wounds in the head. 


Prior to the shooting defendant expressed ill will toward 
the deceased for not paying defendant his cut from the poker 
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game; and the morning after the shooting defendant stated the 
reason he shot Charles Graham was “money and some other 
things.” 


The jury returned a verdict of guilty of murder in the 
first degree, and defendant was sentenced to prison for the 
remainder of his natural life. From the judgment imposed de- 
fendant appealed to the Supreme Court assigning errors dis- 
cussed in the opinion. 


Gerrans & Spence by C. EF. Gerrans for defendant appellant. 


Robert Morgan, Attorney General; Wiliam W. Melvin and 
William B. Ray, Assistant Attorneys General, for the State of 
North Carolina. 


HUSKINS, Justice. 


[1] For his first assignment of error defendant says the court 
erred in denying his motion to quash the first degree murder 
charge. He argues that the action of the committing magistrate, 
who found “probable cause” of second degree murder only, 
amounted to a dismissal of the first degree murder charge and 
limited the State to second degree murder as the maximum 
charge for which defendant could be tried. 


A district judge sitting as a committing magistrate in a 
preliminary hearing has no authority to dismiss a first degree 
murder charge. G.S. 7A-272(b) confers jurisdiction on the 
judges of the district court “to conduct preliminary examina- 
tions and to bind the accused over for trial ... upon a finding 
of probable cause, making appropriate orders as to bail or 
commitment.” When performing these duties in felony cases, 
the district judge sits only as an examining magistrate. 
The trial and dismissal of felonies is beyond the jurisdiction of 
the district court. 


“In North Carolina, a preliminary hearing is simply an 
inquiry into whether the accused should be discharged or 
whether, on the other hand, there is probable cause to submit 
the State’s evidence to the grand jury and seek a bill of indict- 
ment to the end that the accused may be placed upon trial... . 
f[A]nd a discharge of the accused is not an acquittal and does 
not bar a later indictment.” State v. Cradle, 281 N.C. 198, 188 
S.E. 2d 296 (1972). 
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Chief Justice Bobbitt in State v. Foster, 282 N.C. 189, 192 
S.E. 2d 320 (1972), said: “Neither the North Carolina nor the 
United States Constitution requires a preliminary hearing. A 
preliminary hearing is not a necessary step in the prosecution of 
a person accused of crime, and an accused person is not entitled 
to a preliminary hearing as a matter of substantive right.” It has 
been repeatedly held that a preliminary hearing is not an essen- 
tial prerequisite to the finding of a bill of indictment and that 
it is proper to try the accused upon a bill of indictment without 
a preliminary hearing. State v. Overman, 269 N.C. 453, 153 
S.E. 2d 44 (1967) ; State v. Hargett, 255 N.C. 412, 121 S.E. 2d 
589 (1961); State v. Hackney, 240 N.C. 230, 81 S.E. 2d 778 
(1954) ; 21 Am. Jur. 2d Criminal Law § 442 (1965). 


It necessarily follows that an accused may be tried upon a 
bill of indictment which charges a felony different from the 
crime for which he was bound over. ‘““Manifestly, when a prose- 
cuting officer is satisfied that a higher grade of offense than 
that returned by the committing magistrate has been committed, 
he may draw the bill accordingly.” State v. Mack, 282 N.C. 
334, 193 S.E. 2d 71 (1972). To hold otherwise would constitute 
a committing magistrate the most powerful judicial officer in 
the State, endowed with infallibility and immune to appellate 
review. Price v. Georgia, 398 U.S. 328, 26 L.Ed. 2d 300, 90 S.Ct. 
1757 (1970), cited and relied on by defendant, is not in point. 
This assignment has no merit and is overruled. 


[2] A State’s witness, Willie James Gardner, testified that he 
visited defendant in jail, asked him why he killed the deceased, 
and defendant “‘just shook his head.” Then, over objection, the 
witness was permitted to testify that he told defendant: ‘Well, 
I heard a rumor that Charles [the deceased] was going with 
vour wife. Is that true?” The witness continued: “And he said 
no; that it won’t that. He said it was about some money and some 
other things. ... ” Defendant contends that the quoted testi- 
mony “amounted to nothing more than hearsay and should 
have been stricken.” This constitutes defendant’s second assign- 
ment of error. 


The hearsay rule has often been stated as follows: ‘“Evi- 
dence, oral or written, is called hearsay when its probative force 
depends in whole or in part upon the competency and credibility 
of some person other than the witness by whom it is sought 
to produce it.” King v. Bynum, 187 N.C. 491, 49 S.E. 955 
(1905) ; Chandler v. Jones, 178 N.C. 427, 92 S.E. 145 (1917). 
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“Expressed differently, whenever the assertion of any person, 
other than that of the witness himself in his present testimony, 
is offered to prove the truth of the matter asserted, the evidence 
so offered is hearsay. If offered for any other purpose, it is not 
hearsay.’ Stansbury, N. C. Evidence § 138 (Brandis Rev. 1978). 


Here, the testimony of Willie James Gardner concerning 
his conversation with defendant was not offered to prove the 
truth of rumors that the deceased was going with the defend- 
ant’s wife. Its probative force did not depend on the competency 
and credibility of some person other than Willie James Gardner. 
Accordingly, the evidence was not hearsay and the hearsay rule 
is inapplicable. State v. Miller, 282 N.C, 688, 194 S.E. 2d 353 
(1978). The evidence was relevant to defendant’s state of 
mind and tended to show motive, and was properly admitted. 
State v. Robbins, 275 N.C. 537, 169 S.E. 2d 858 (1969). This 
assignment is overruled. 


[3] Defendant next contends that the trial judge improperly 
defined “reasonable doubt” as ‘‘a possibility of innocence.” The 
portion of the charge assigned as error is almost verbatim the 
charge quoted and discussed in State v. Bryant, 282 N.C. 92, 
191 S.E. 2d 745 (1972), where this Court, while not approving 
the innovative portion of the charge, said: “We are of the 
opinion that the portion of the charge to which defendants here 
except places a greater burden on the State than the approved 
usage of such terms as ‘fully satisfied,’ ‘entirely convinced,’ or 
‘satisfied to a moral certainty.’ This portion of the charge is 
more favorable to defendants than that to which they are en- 
titled. They therefore fail to show error prejudicial to them.” 
Accord, State v. Wright, 282 N.C. 364, 192 S.E. 2d 818 (1972). 
Prejudicial error is not shown here; hence, there is no merit in 
this assignment. 


[4] Finally, defendant assigns as error the following portion 
of the charge: 


“Now ladies and gentlemen, I do want to charge you 
that in this case the defendant did not testify. Now, one 
of the most precious rights that we have under the United 
States Constitution and under the common law of North 
Carolina, without regard to the U. S. Constitution is that 
no person is required to testify against himself in a crimi- 
nal case, and the only wav that this right can be fully 
protected is that when a person accused of a crime does not 
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testify, that the jury must not consider his failure to testify 
one way or the other in reaching a decision in the case; 
so don’t consider in your deliberations the fact that the 
defendant did not testify in this case.” 


We must decide whether the court committed prejudicial error 
by charging the jury in this fashion, no request for such 
charge having been made by defendant. 


G.S. 8-54 in relevant part reads as follows: 


“In the trial of all indictments, complaints, or other 
proceedings against persons charged with the commission 
of crimes, offenses or misdemeanors, the person so charged 
is, at his own request, but not otherwise, a competent wit- 
ness, and his failure to make such request shall not create 
any presumption against him.” (Emphasis ours.) 


Under the foregoing statute the judge is not required to 
instruct the jury that a defendant’s failure to testify creates 
no presumption against him unless defendant so requests. State 
v. Rainey, 286 N.C. 738, 74 S.E. 2d 89 (1958); State v. Kelly, 
216 N.C. 627, 6 S.E. 2d 583 (1940); State v. Jordan, 216 N.C. 
356, 5 S.E. 2d 156 (19389); 8 Strong N. C. Index 2d, Criminal 
Law § 116. Chief Justice Bobbitt, speaking for the Court in 
State v. Barbour, 278 N.C. 449, 180 S.E. 2d 115 (1971), said: 
“Defendant assigns as error the court’s instructions to the 
effect that defendant’s failure to testify was not to be considered 
against him, Although the instruction is meager and is not com- 
mended, we are constrained to hold that it meets minimum 
requirements. Ordinarily, it would seem better to give no in- 
struction concerning a defendant’s failure to testify unless such 
an instruction is requested by defendant.” It is noted that the 
defendant Barbour made no request for such an instruction. 


In State v. Rankin, 282 N.C. 572, 193 S.E. 2d 740 (1978), 
a case in which defendant did not request an instruction con- 
cerning his failure to testify but insisted the court erred in 
failing to give same, we said: ‘Since defendant did not request 
the instruction he now insists the court should have given, the 
trial court properly omitted any mention of it.” 


In State v. Horne, 209 N.C. 725, 184 S.E. 470 (1986), the 
trial judge, without any request, instructed the jury with 
respect to defendant’s failure to testify, saying defendant had 
a right to sit mute and say nothing and it should not be consid- 
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ered against him. The Court said: ‘““‘We find no error in this 
instruction of which the defendant can complain.” 


In State v. McNeill, 229 N.C. 377, 49 S.E. 2d 783 (1948), 
the trial judge, without request, called the jury’s attention to 
the fact that the defendant offered no evidence and did not 
testify in his own behalf and instructed the jury that defendant 
had the right to elect whether he would testify or not and his 
failure to do so “shall not be considered against him prej- 
udicially by the jury.” Since a new trial was awarded on other 
grounds, the Court commented on this part of the charge as 
follows: “... [WJe wish to call attention to the fact that the 
failure of a defendant to go upon the witness stand and testify 
in his own behalf should not be made the subject of comment, 
except to inform the jury that a defendant may or may not 
testify in his own behalf as he may see fit, and his failure to 
testify ‘shall not create any presumption against him.’ G.S. 
8-54,” 


Some jurisdictions hold that unless the defendant so re- 
quests, such an instruction tends to accentuate the significance 
of his silence and thus impinges upon defendant’s unfettered 
right to testify or not to testify at his option. See Annot., 18 
A.L.R. 3d 1835. 


In Griffin v. California, 380 U.S. 609, 14 L.Ed. 2d 106, 
85 §.Ct. 1229 (1965), the failure of the accused to testify was 
commented upon by the prosecuting attorney and, in its instruc- 
tions, by the court. Both the prosecutor and the court acted under 
Article I, section 18, of the California Constitution which pro- 
vides that “ ... in any criminal case, whether the defendant 
testifies or not, his failure to explain or to deny by his testi- 
mony any evidence or facts in the case against him may be 
commented upon by the court and by counsel, anc may be con- 
sidered by the court or the jury.’ The Supreme Court of the 
United States held that the California comment rule violates 
the self-incrimination clause of the Fifth Amendment. The Court 
said: “What the jury may infer, given no help from the court, 
is one thing. What it may infer when the court solemnizes the 
silence of the accused into evidence against him is quite another.” 
It should be noted that in Griffin the trial Judge instructed the 
jury, in effect, that defendant’s silence is evidence of guilt, a 
permissible instruction under the California comment rule. 


Here, under our law, the trial judge specifically instructed 
the jury to the contrary. While we do not approve the language 
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chosen, and reemphasize that it is better to give no instruction 
concerning failure of defendant to testify unless he requests it, 
State v. Barbour, supra, we hold that the instruction given was 
not prejudicial. Even if it be conceded arguendo that the charge 
was technically erroneous, in our opinion it was harmless 
error beyond a reasonable doubt. Chapman v. California, 386 
U.S. 18, 17 L.Ed. 2d 705, 87 S.Ct. 824 (1967); Harrington v. 
California, 395 U.S. 250, 23 L.Ed. 2d 284, 89 S.Ct. 1726 (1969) ; 
State v. Fletcher and Arnold, 279 N.C. 85, 181 S.E. 2d 405 
(1971). A different result would not have ensued had the por- 
tion of the charge complained of been omitted. Therefore, the 
charge was not prejudicial, and this assignment cf error is 
overruled. 


Defendant having failed to show prejudicial error the ver- 
dict and judgment must be upheld. 


No error. 





CATHERINE H. DAVENPORT v. THE TRAVELERS INDEMNITY 
COMPANY, (A FOREIGN INSURANCE CORPORATION ) 


No. 29 
(Filed 11 April 1978) 


1. Appeal and Error § 28— broadside exception to findings and judg- 
ment — review of record proper 


Broadside exception to the findings of fact, conclusions of law 
and judgment does not bring up for review the findings of fact or the 
evidence on which they are based but presents only the record proper 
for review upon the question of whether error of law appears on the 
face of the record. 


2. Appeal and Error § 40— parts of record proper 


The pleadings, issues and judgment are necessary parts of the 
record proper. 


3. Insurance § 103— garage liability policy — forwarding suit papers to 
insurer — validity of policy requirement 
Provision of a garage policy requiring the insured to forward 
immediately to the insurer any demand, notice, summons or other 
process received by him or his representative is a valid stipulation, 
and unless the insured or his judgment creditor can show compliance 
with the requirement, the insurer is relieved of liability. 
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4. Insurance § 103— garage liability policy — failure to forward suit 
papers to insurer ~—- waiver 
Failure to give notice or immediately forward summons or other 
process received by the insured may be waived by the insured’s denial 
of liability on other grounds, but the insurer must have notice that a 
claim of loss is being asserted against it in order to waive such re- 
quirement by denial of liability. 


5. Insurance § 103— garage liability policy — denial of coverage to un- 
insured defendant — amendment of complaint — no waiver of failure to 
notify insurer of suit 


Where insurer issued a garage liability policy to Thomas Mills 
and Ralph Mills, d/b/a Mills Motor Company, plaintiff instituted an 
action against Thomas Mills, t/a Mills Grocery, the suit papers were 
turned over to the insurer, the insurer employed counsel to defend the 
suit but such counsel was allowed to withdraw because the insurer had 
issued no policy to the named defendant, and plaintiff subsequently 
amended the caption of her complaint to name “Thomas Mills and 
Ralph Mills, t/a Mills Motor Company” as additional defendants but 
the insurer received no notice that the complaint had been amended to 
include the named insureds as defendants, it was held that the in- 
surer did not waive the condition of the policy that all summonses 
and other suit papers be forwarded to it when it denied coverage of 
the defendant Thomas Mill, t/a Mills Grocery, and that the insurer 
was not liable under the policy for a judgment by default and inquiry 
obtained against Thomas Mills, d/b/a Mills Motor Company, since it 
received no notice of a suit against such insured. 


ON certiorari to review decision of the Court of Appeals 
reported in 16 N.C. App. 572, affirming judgment of Winner, 
District Judge, at 29 May 1972 Session of District Court in 
MECKLENBURG County. 


Plaintiff instituted this action in the District Court Division 
of the General Court of Justice of Mecklenburg County for 
recovery from defendant of a certain monetary award which 
had been allowed plaintiff by two judgments of default and 
inquiry. The case was heard by Judge Winner without a jury. 
At the cconelusion of all of the evidence, Judge Winner found 
facts, reached conclusions of law and entered judgment for the 
plaintiff in the sum of $5,000 with interest from 11 September 
1967. 


The trial judge’s findings of fact accurately reflect the 
pertinent facts. We quote from his judgment: 


“1. That the plaintiff was bodily injured at the place 
of business of Thomas Mills and Ralph Mills, d/b/a Mills 
Motor Company; that prior thereto the said Thomas Mills 


236 


IN THE SUPREME COURT [283 


Davenport v. Indemnity Co. 


~ and Ralph Mills had contracted with the Travelers Indem- 


nity Company to provide a policy of insurance and insur- 
ance coverage enumerated and included in their Garage 
Policy No. QGG-796134; that the Court by reference in- 
cludes all of the terms and provisions of the said policy 
in these findings of fact, a copy of the said policy being 
attached to the stipulations of facts presented by the 
parties. 


2. That the policy was in full force and effect on the 
date of the injury to the plaintiff. 


3. That the plaintiff brought suit against Thomas 
Mills, t/a Mills Grocery; that said Thomas Mills turned 
over all of the suit papers to his attorney who then trans- 
mitted them to the defendant insurance company; that the 
defendant insurance company employed counsel; that the 
counsel filed certain motions; that thereafter the defendant 
insurance company determined that it had not issued a 
policy of insurance providing coverage for Thomas Mills, 
t/a Mills Grocery; that their counsel moved to withdraw 
as counsel for Thomas Mills, t/a Mills Grocery and that 
the said motion was allowed; that subsequent to that time 
the plaintiff amended her Complaint by amending the cap- 
tion to read ‘Catherine H. Davenport v. Thomas Mills, t/a 
Mills Grocery and Thomas Mills and Ralph Mills, t/a Mills 
Motor Company, a partnership.’ 


4, That the defendant insurance company never re- 
ceived any notice of the Amendment to the Complaint; that 
no Answer was ever filed and that there was a Judgment 
entered by Default and Inquiry; that Inquiry was made as 
to Judgment against each defendant separately and that 
on May 38rd, 1966 a Judgment was entered against Ralph 
Mills and Mills Motor Company for four thousand dollars 
($4,000.00) and on September 11, 1967, a Judgment was 
entered against the defendant Thomas Mills, t/a Mills 
Motor Company for the sum of five thousand dollars 
($5,000.00) and the costs. 


5. That subsequent thereto the plaintiff filed this 
lawsuit seeking recovery against the defendant insurance 
company under the insurance policy. 


6. That among the provisions and conditions of the 
policy there is a condition that provided, ‘If Claim is made 
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or suit is brought against the insured he shall immediately 


forward to the company every demand, notice, summons, 
or other process received by him or his representative.’ 


7. That when the Complaint in the first lawsuit 
was amended a new summons was issued as to Ralph Mills 
and served on him but that that summons and Amended 
Complaint nor any other notice was ever sent to the defend- 
ant insurance company. 


From the foregoing findings of fact the Court concludes 


as a matter of law: 


ary 


1. That when the insurance company denied coverage 
of the defendant Thomas Mills they waived the condition 
of the policy that all summonses and other papers be for- 
warded to them. 


2. That at no time did the defendant insurance com- 
pany waive any provision as to the defendant in the prior 
lawsuit, Ralph Mills, and that the defendant insurance 
company is not liable for the Judgment against him. 


3. That since the defendant insurance company waived 
the sending of further papers by Thomas Mills, the Judg- 
ment against him is covered by the policy and the defendant 
insurance company is liable therefor.” 


Defendant appealed. 


We granted defendant’s petition for certiorari on 18 Janu- 
1978. 


Don Davis for plaintiff appellee. 
Boyle, Alexander and Hord by Robert C. Hord, Jr. for 


defendant appellant. 


[1] 


BRANCH, Justice. 
The Court of Appeals held that defendant’s ‘broadside 


exceptions to the findings of fact, conclusions of law and judg- 
ment entered thereon” would not bring up for review the find- 
ings of fact or the evidence on which they were based, but 
presented the record proper for review upon the question of 
whether error of law appears on the face of the record. We 
agree. Such a review presents the question of whether the facts 
found support the judgment and whether the judgment is reg- 
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ular in form. Fishing Pier v. Town of Carolina Beach, 274 N.C. 
362, 168 S.BE. 2d 368; In re Appeal of Broadcasting Corp., 273 
N.C. 571, 160 S.E. 2d 728. 


[2] The pleadings, issues and judgment are necessary parts 
of the record proper. Williams v. Contracting Company, 259 
N.C. 282, 180 S.E. 2d 340; Campbell v. Campbell, 226 N.C. 658, 
39 S.E. 2d 812; 1 Strong’s N. C. Index 2d, Appeal and Error 
§ 40. 


The judgment here is regular in form; we must, therefore, 
consider whether the Court of Appeals erred in holding that 
the ‘‘facts found by the court support the conclusions of law 
in the judgment.” The crucial question is whether the facts 
found support the conclusion that defendant waived the con- 
tract provision pleaded by defendant. 


{3] The policy provision that “If claim is made or suit is 
brought against the insured he shall immediately forward to the 
company every demand, notice, summons or other process re- 
ceived by him or his representative” is a valid stipulation, and 
unless the insured or his judgment creditor can show compli- 
ance with the requirement, the insurer is relieved of liability. 
Moreover, an injured party who obtains judgment against the 
insured has no greater rights against the insurer than the 
insured. Clemmons v. Insurance Co., 267 N.C. 495, 148 S.E. 2d 
640; Woodruff v. Insurance Co., 260 N.C. 728, 188 S.E. 2d 704; 
Henderson v. Insurance Co., 254 N.C. 329, 118 S.E. 2d 885; 
Muneie v. Insurance Co., 258 N.C. 74, 116 §8.E. 2d 474. 


[4] However, failure to give notice or immediately forward 
summons or other process received by the insured may be waived 
by denial of liability on other grounds. The rationale of this 
rule is that denial of liability on other grounds is generally re- 
garded as saying that payment would not have been made had 
the policy provisions been complied with, and that the law will 
not require a vain thing. Gardner v. Insurance Co., 280 N.C. 
750, 55 S.E. 2d 694; Felts v. Insurance Co., 221 N.C. 148, 19 
S.E. 2d 259; Gorham v. Insurance Co., 214 N.C. 526, 200 S.E. 
5: Gerringer v. Insurance Co., 183 N.C. 407, 45 S.E. 773. 


Consistent with this rule is the rule recognized in most 
jurisdictions that the unjustified refusal of the insurer to defend 
an action against the insured on the ground that the claim on 
which the action is based is outside the policy coverage deprives 
the insurer of its right to insist upon compliance with a policy 
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provision requiring forwarding of summons or other process 
received by the insured. Clemmons v. Insurance Co., supra; 
Lowe v. Fidelity and Casualty Co., 170 N.C. 445, 87 S.E. 250; 
Annot., 49 A.L.R. 2d 694, § 30; 8 Appleman, Insurance Law 
and Practice § 4731, et seq. See Nixon v. Insurance Co., 255 
N.C. 106, 120 8.E. 2d 430. 


[4] The sine qua non of the rule of waiver by denial of liability, 
however, is that the insurer has notice that a claim of loss is 
being asserted against it. Turpentine & Rosin Factors v. Travel- 
ers Ins. Co., 45 F. Supp. 310 (D.C.8.D. Ga. 1942); Peeler v. 
Casualty Company, 197 N.C. 286, 148 S.E. 261; Annot., 6 
A.L.R. 2d 661; 8 Appleman, Insurance Law and Practice 
8§ 4732, 4740. 


The courts have noted different rules in determining lia- 
bility between insurers who refuse to defend and those who 
commence a defense and abandon it. See 14 Couch on Insurance 
2d S$ 51, 124; 44 Am. Jur. 2d Insurance §§ 1544-1546, 1557- 
1559. However, the facts of this case do not require consid- 
eration of this question. 


In Clemmons v. Insurance Co., supra, Bobbitt, J. (now 
C.J.), in discussing waiver of an insurance contract provision, 
stated: 


“Ordinarily, waiver is defined as a voluntary and 
intentional relinquishment of a known right. In Hospital 
wv. Stancil, supra, waiver is defined as ‘the intentional sur- 
render of a known right or privilege, which surrender modi- 
fies other existing rights or privileges or varies the terms 
of a contract.’ In Fetner v. Granite Works, 251 N.C. 296, 
302, 111 S.E. 2d 324, Moore, J., in accord with 56 Am. 
Jur., Waiver § 12, stated: ‘The essential elements of a 
waiver are: (1) the existence, at the time of the alleged 
waiver, of a right, advantage or benefit; (2) the knowledge, 
actual or constructive, of the existence thereof; and (8) an 
intention to relinquish such right, advantage or benefit.”’ 


We think that Campbell v. Continental Casualty Co. of 
Chicago, 170 F. 2d 669, 6 A.L.R. 2d 655 (8th Cir. 1948), sheds 
light upon the question before us. We quote from the decision 
of the 8th Circuit Court of Appeals: 


“The insured’s principal contention here is that he 
was not required to forward his summons and copy of 
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petition to the insurer, because, he says, his truck driver, 
who under the omnibus coverage clause in the policy also 
was an insured, had previously delivered his summons and 
copy of petition to an employee in the insurer’s office and 
this constituted a sufficient compliance as to both of them. 


* * ok 


. . The driver’s suit papers might have informed the 
insurer that the insured had been named as a defendant in 
the action, but as we have stated they would not advise 
it that the insured had been brought into court. And neither 
the language of the policy, nor the construction made by 
any court of such provisions as it contains, has imposed on 
the insurer, merely because it knows that an insured has 
been named as a defendant in an action, the sentry duty of 
tracking back and forth to the court house to keep a 
check on if or when he may be served with process. 


Under the trial court’s finding, which the evidence 
clearly sustains, the insurer never knew, until after the 
default judgment was entered, that the insured had been 
brought into court by the service of process. The prejudice 
to the insurer’s right from the failure to have forwarded 
the summons, or otherwise to have given adequate notice 
that such service had been made, is in the situation in- 
disputable. ... 


x xe 2K 


.. . Without an estoppel or waiver (which does not here 
exist), there is no decision in Missouri or elsewhere, so 
far as we have been able to discover, which permits an 
insurer to be held liable to an insured on a standard policy 
of liability insurance for a default judgment against the 
insured, where the insured has failed to forward to the 
insurer the process served upon him in the action and 
the insurer never has had any notice that such service has 
been made, so as to have afforded it the opportunity to 
defend.” 


Cf. Kershaw v. Maryland Casualty Co., 172 Cal. App. 2d 248, 
342 P. 2d 72; Jameson v. Farmers Mutual Automobile Ins. Co., 
181 Kan. 120, 809 P. 2d 894; General Ins. Corp. v. Harris, 327 
S.W. 2d 651 (Tex. Civ. App. 1959). 
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[5] The only action in which defendant denied coverage was 
the action seeking to enforce a claim against Thomas Mills, t/a 
Mills Grocery. Manifestly, the terms of the policy issued by de- 
fendant to Thomas and Ralph Mills, d/b/a Mills Motor Com- 
pany afforded no coverage to Thomas Mills, t/a Mills Grocery; 
defendant’s refusal to defend the action against Mills Grocery 
was therefore justified. 


The written contract is conclusively presumed to express 
the agreement between the parties until it is reformed or set 
aside because of fraud or mutual mistake. Peirson v. Insurance 
Co., 248 N.C. 215, 102 S.E. 2d 800; Floars v. Insurance Co., 144 
N.C. 232, 56 S.E. 915. See Clark v. Ice Cream Co., 261 N.C. 234, 
184 S.E. 2d 354. Here plaintiff did not seek to reform the in- 
surance contract or offer any evidence to show coverage of 
Thomas Mills, t/a Mills Grocery but elected to amend so as to 
add defendant’s named insured as a party to this action. 


There was no claim asserted against the named insured in 
the policy issued by defendant until the court allowed the amend- 
ment on 18 November 1965 making Thomas Mills and Ralph 
Mills, d/b/a Mills Motor Company an additional party to the 
action. Defendant had no notice of the claim of loss against its 
named insured and could not have knowingly and intentionally 
waived the policy provision upon which it now relies. 


We hold that the facts found by the trial judge do not sup- 
port his conclusions of law that “when the insurance company 
denied coverage of the defendant Thomas Mills they waived the 
condition of the policy that all summonses and other papers be 
forwarded to them.” 


The decision of the Court of Appeals is reversed and this 
cause 1s remanded to the Court of Appeals with direction that it 
be certified to the District Court Division of the General Court 
of Justice of Mecklenburg County for entry of judgment in ac- 
cordance with this opinion. 


Reversed. 
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STATE OF NORTH CAROLINA v. BILLIE JOYCE FREDELL 


No. 80 
(Filed 11 April 1978) 


1. Indictment and Warrant § 14— constitutionality of statute — challenge 
by motion to quash warrant 


A motion to quash the warrant may challenge the constitutionality 
of the statute under which it was drawn. 


2. Infants § 11— child abuse statute — conduct made punishable 


G.S. 14-818.2(a) provides for three separate offenses: If the 
parent by other than accidental means (1) inflicts physical injury 
upon the child, (2) allows physical injury to be inflicted upon the 
child, or (8) creates or allows to be created a substantial risk of physi- 
cal injury. 


8. Infants § 11— provisions of child abuse statute — severability 


By the enactment of G.S. 14-318.2 the General Assembly intended 
to provide for three separate and independent offenses, none dependent 
on the other; therefore, the first section of the statute making inflic- 
tion of injury upon the child by the parent himself a punishable 
offense is divisible and separable from the remainder of the statute. 


4. Constitutional Law § 4—standing to question constitutionality of 
statute 
Where defendant was not tried under that section of the child 
abuse statute which she contended was unconstitutional, she was in no 
position to assert the invalidity of that portion. 


5. Constitutional Law § 30; Infants § 11— child abuse statute — constitu- 
tionality 
The first part of G.S. 14-818.2(a), which the warrant charged 
defendant violated and for which violation she was convicted, is a rea- 
sonable and proper exercise of the police power of the State and de- 
fines the proscribed acts with sufficient definiteness to apprise a per- 
son of ordinary intelligence of the conduct forbidden; therefore, it is 
not repugnant to the due process clause of the Fourteenth Amendment 
of the U. S. Constitution or to the law of the land clause of Article 
I, § 19, of the N. C. Constitution, and defendant’s motion to quash the 
warrant was properly overruled. 


APPEAL by defendant under G.S. 7A-30(1) from decision of 
the North Carolina Court of Appeals, reported in 17 N.C. App. 
205, 198 8.E. 2d 587 (1972), which found no error in her trial 
before Hauum, J., at the 1 May 1972 Criminal Session of GUIL- 
FORD Superior Court. 


Defendant appealed to the Court of Appeals from convic- 
tion and sentence imposed in Superior Court under a warrant 
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charging her with inflicting serious injuries on her two-year-old 
son, in violation of G.S. 14-818.2 (a). 


Only the State offered evidence. This evidence tends to 
show: On 4 October 1971 Kelly Joe Fredell, a male child ap- 
proximately two years old, was brought to the emergency room 
of Cone Hospital in Greensboro, North Carolina, by his parents, 
the defendant and her husband. At the time the child entered 
the hospital, he was suffering from circulatory collapse and was 
moribund, a state near death. The child remained in the hospital 
for approximately two months. 


Four doctors gave testimony related to the child’s physical 
condition at the time of admission. Their testimony discloses: 
There were a number of bruises about the child’s abdomen, head, 
and extremities. The arms were swollen and the abdomen was 
distended. The child was suffering from multiple fractures of 
the skull and arms which were in different stages in the healing 
process. Additionally, there was a fracture of the eleventh rib. 
The older fractures had received no medical attention before the 
child was admitted to the hospital on 4 October 1971. Fractures 
of this nature could not have resulted from the normal activity 
and play of the child. 


The condition of the child was diagnosed as that of a “‘bat- 
tered child,’ a term meaning the most extreme form of child 
abuse, characterized by multiple injuries in different stages of 
healing. 


On 8 October 1971 defendant, after being duly informed of 
her constitutional rights and after having signed a waiver of 
those rights, was questioned by Carolyn Hinson, a detective as- 
signed to the Youth Division of the Greensboro Police Depart- 
ment. Defendant stated that she had a temper and quite often 
got mad with her child. When she became angry, she would 
beat him with a woman’s plastic belt, and that these beatings 
began when the child was one year old. Defendant further stated 
that neither her husband nor any of the child’s baby sitters had 
beaten him, and that on one occasion her mother-in-law warned 
her about her conduct towards the child. 


The Court of Appeals in an opinion by Judge Graham, con- 
curred in by Judges Campbell and Brock, found no error. De- 
fendant appeals to this Court pursuant to G.S. 7A-30(1) alleg- 
ing a substantial constitutional question. 
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Attorney General Robert Morgan and Assistant Attorney 
General Charles M. Hensey for the State. 


Wallace C. Harrelson, Public Defender, and Vaiden P. Ken- 
drick, Assistant Public Defender, for defendant appellant. 


MOORE, Justice. 


The sole question presented by this appeal is: Did the trial 
court err in denying defendant’s motion to quash the warrant 
on the ground that the statute under which the defendant is 
charged is unconstitutionally vague and indefinite? 


[1] A motion to quash may challenge the constitutionality of 
the statute. State v. Vestal, 281 N.C. 517, 189 S.E. 2d 152 
(1972) ; State v. Brewer, 258 N.C. 588, 129 S.E. 2d 262 (1962) ; 
State v. Glidden Co., 228 N.C. 664, 46 8.E. 2d 860 (1948). 


[2] Defendant was charged with a violation of G.S. 14- 
318.2(a), which provides: 


“Any parent of a child less than 16 years of age, or 
any other person providing care to or supervision of such 
child, who inflicts physical injury, or who allows physical 
injury to be inflicted, or who creates or allows to be created 
a substantial risk of physical injury, upon or to such child 
by other than accidental means is guilty of the misdemeanor 
of child abuse.” 


This statute provides for three separate offenses: If the parent 
by other than accidental means (1) inflicts physical injury upon 
the child, (2) allows physical injury to be inflicted upon the 
child, or (8) creates or allows to be created a substantial risk 
of physical injury. 


Defendant was only tried for actually inflicting injuries 
upon her child. The jury was fully instructed that if they failed 
to find beyond a reasonable doubt that defendant inflicted the 
injuries, they should find defendant not guilty. 


Defendant does not attack the constitutionality of that 
part of G.S. 14-318.2 under which she was tried, but attacks 
only that portion of the statute which makes it unlawful to 
create or allow to be created a substantial risk of physical in- 
jury. She contends that the phrase “a substantial risk of physi- 
cal injury” is so vague, indefinite, and uncertain that she is not 
adequately apprised of the prohibited conduct and is therefore 
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denied due process of law, contrary to Article I, section 19, of 
the North Carolina Constitution and the due process clause of 
the Fourteenth Amendment to the United States Constitution. 
She further contends that if the term ‘‘substantial risk” is un- 
constitutionally vague, no part of the statute can stand and that 
the entire statute is void. 


In this connection it is stated in 16 Am. Jur. 2d, Constitu- 
tional Law §§ 181-182: 


“ .. [I]t is a fundamental principle that a statute 
may be constitutional in one part and unconstitutional in 
another and that if the invalid part is severable from the 
rest, the portion which is constitutional may stand while 
that which is unconstitutional is stricken out and rejected. 


*K cd * 


“In line with the rule of severability, the courts will 
decline to consider the constitutionality of a particular 
statutory provision where (1) that provision is not neces- 
sarily involved in the litigation before the court, and (2) 
that provision may be severed from the provisions which 
are necessarily before the court. 


* *K 8 


“The question whether the rule of severability shall be 
applied to save partially unconstitutional legislation from 
being struck down in toto involves, fundamentally, a deter- 
mination of and conformity with the intent of the legislative 
body which enacted the legislation. However, in determin- 
ing what was (or must be deemed to have been) the inten- 
tion of the legislature, certain tests of severability have 
been developed. Thus, it is held that if after eliminating 
the invalid portions, the remaining provisions are operative 
and sufficient to accomplish their proper purpose, it does 
not necessarily follow that the whole act is void; and effect 
may be given to the remaining portions. .. .” 


G.S. 14-318.2 was rewritten in its present form by Chapter 
710, Session Laws of 1971. As an indication that the General 
Assembly intended for the different offenses created therein to 
be independent, divisible and severable, in the same chapter the 
General Assembly, in defining an abused child, divided the defi- 
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nition to conform to the offenses created by G.S. 14-318.2, and 
provided: 


‘“* “Abused child’ means a child less than 16 years of age 
whose parent or other person responsible for his care: 


“a. inflicts or allows to be inflicted upon such child 
a physical injury by other than accidental means 
which causes or creates a substantial risk of death 
or disfigurement or impairment of physical health 
or loss or impairment of function of any bodily 
organ, or 


“b. creates or allows to be created a substantial risk of 
physical injury to such child by other than acci- 
dental means which would be likely to cause death 
or disfigurement or impairment of physical health 
or loss or impairment of the function of any bodily 
organ.” 


In State v. Brewer, supra, the defendant was charged with 
a violation of G.S. 14-858. That statute was divisible into four 
parts. The defendant was charged with a violation of the first 
two paris. Justice Parker (later Chief Justice) stated: “We are 
concerned here with the first two parts of G.S. 14-853 which 
are divisible and separable from the remainder of the statute.” 
The Court then proceeded to uphold the constitutionality of those 
two parts without reference to the other sections of the statute. 


In State v. Waddell, 282 N.C. 481, 194 S.E. 2d 19 (1973), 
this Court stated: 


“In Bank v. Lacy, 188 N.C. 25, 128 S.E. 475 (1924), 
this Court said: ‘The invalidity of one part of a statute 
does not nullify the remainder when the parts are separable 
and the invalid part was not the consideration or induce- 

-ment for the Legislature to enact the part that is valid.’ 
To like effect: Jackson v. Board of Adjustment, 275 N.C. 
155, 166 S.E. 2d 78 (1969) ; Clark v. Meyland, 261 N.C. 140, 
134 S.E. 2d 168 (1964); Fox v. Commissioners of Durham, 
244 N.C. 497, 94 S.E. 2d 482 (1956); Power Co. v. Clay 
County, 213 N.C. 698, 197 S.E. 603 (1988); Connolly v. 
Union Sewer Pipe Co., 184 U.S. 540, 46 L.Ed. 679, 22 S.Ct. 
431 (1902).” 
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[3] Clearly, by the enactment of G.S. 14-318.2 the General 
Assembly intended to provide for three separate and independent 
offenses, none dependent on the other. We hold, therefore, that 
the first section of G.S. 14-318.2 is divisible and separable from 
the remainder of the statute. 


[4] Defendant was not tried under that section of the statute 
which she now attacks as being unconstitutional. For that rea- 
son, she is not in position to assert the invalidity of that portion. 


“Courts are reluctant to hold invalid any Act of the 
General Assembly. Before deciding any Act unconstitutional 
the question must be squarely presented by a party whose 
rights are directly involved. ‘Courts will not declare void 
an Act of the Legislature unless the question of its con- 
stitutionality is presently presented and it is found neces- 
sarv to do so in order to protect rights guaranteed by the 
Constitution.’ Fox v. Commissioners, 244 N.C. 497, 94 S.E. 
2d 482... .” Carringer v. Alverson, 254 N.C. 204, 118 S.E. 
2d 408 (1961). 


“ .. A party who is not personally injured by a statute 
is not permitted to assail its validity. . . .” Yarborough v, Park 
Commission, 196 N.C. 284, 288, 145 S.E. 563, 567 (1928). See 
also Nicholson v. Education Assistance Authority, 275 N.C. 489, 
447, 168 S.E. 2d 401, 406 (1969). 


The question of defendant’s standing to challenge the con- 
stitutionality of a criminal statute has arisen on numerous occa- 
sions in the federal courts. Uniformly, the accused has been 
permitted to assert the invalidity of the law only upon a show- 
ing that his rights were adversely affected by the particular 
feature of the statute alleged to be in conflict with the Constitu- 
tion. In Mauk v. United States, 88 F. 2d 557 (9th Cir. 1937), 
the defendant was convicted and sentenced on each of thirteen 
counts of an indictment charging violations of Section 2 of the 
Harrison Narcotic Act (26 USCA § 1044). On appeal the de- 
fendant attacked the constitutionality of 26 USCA 1044(¢), an- 
other subsection. The Court said, “Since appellant is not indicted 
under or accused of violating this provision, he has no interest 
or standing to question its validity. That question is not before 
us and will not be considered.” To like effect see: United States 
v. Fiore, 484 F. 2d 966 (1st Cir. 1970) ; Weldon v. United States, 
188 F. 2d 832 (D. C. Cir. 1950); Richter v. United States, 181 
F, 2d 591 (9th Cir. 1950). 
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In United States v. Raines, 362 U.S. 17, 4 L.Ed. 2d 524, 
80 S.Ct. 519 (1960), after stating the rule that the Supreme 
Court and other federal courts do not rule on constitutional 
questions in the abstract or when narrower grounds are pos- 
sible, Mr. Justice Brennan speaking for the Court said: 


“. . . Kindred to these rules is the rule that one to 
whom application of a statute is constitutional will not be 
heard to attack the statute on the ground that impliedly 
it might also be taken as applying to other persons or other 
situations in which its application might be unconstitu- 
tional... .” 


[5] In our opinion, and we so hold, the first part of GS. 
14-818.2, which the warrant charged defendant violated and 
for which violation she was convicted, is a reasonable and proper 
exercise of the police power of the State and defines the pro- 
scribed acts with sufficient definiteness to apprise a person of 
ordinary intelligence of the conduct forbidden. In re Burrus, 275 
N.C. 517, 169 S.E. 2d 879 (1969) ; State v. Brewer, supra; State 
v. Hales, 256 N.C. 27, 122 S.E. 2d 768 (1961). Therefore, it is 
not repugnant to the “due process of law” clause of Section 1 
of the Fourteenth Amendment to the United States Constitution 
and to the “law of the land” clause of Article I, section 19, of 
the North Carolina Constitution. Defendant’s motion to quash 
was properly overruled. 


Since defendant is not charged with a violation of that 
section which she attacks as being unconstitutional for vague- 
ness, she is in no position to question its validity. That question 
is not before us and will not be considered. 


For the reasons stated, the decision of the Court of Appeals 
is affirmed. 


Affirmed. 
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STATE OF NORTH CAROLINA v. GLOYD A. VESTAL 


No. 5 
(Filed 11 April 1973) 


Homicide § 31—no evidence to support manslaughter — verdict of man- 
slaughter — error in submission of lesser included offense favorable to 
defendant 


The fact that defendant had incurred a large indebtedness to de- 
ceased and deceased desired to collect immediately, the number and 
seriousness of deceased’s wounds, the transportation of the body to a 
distant lake and weighting it down with log chains, and the effort to 
conceal the fact that defendant did not make his planned business trip 
to Delaware with the deceased, disclosed a higher degree of homicide 
than manslaughter; however, the verdict finding the defendant guilty 
of manslaughter and the judgment thereon may be sustained on the 
basis of the rule that, if the court charges on a lesser included offense 
when all the evidence tends to support a greater offense, the error is 
favorable to the defendant and he is without standing to challenge the 
verdict. 


APPEAL by defendant from Copeland, J., May 29, 1972 Ses- 
sion, CASWELL Superior Court. 


This criminal prosecution originated by Guilford County 
Grand Jury indictment which charged Gloyd A. Vestal with the 
first degree murder of Angelo 8. Pennisi. The indictment alleged 
the offense occurred on June 15, 1969. 


The defendant was first brought to trial in Guilford County 
Superior Court on May 4, 1970. At the conclusion of a long trial, 
at which fifty-three witnesses testified for the State, the jury 
returned a verdict finding the defendant guilty of murder in 
the second degree. The court imposed a prison sentence of 
twenty-five years from which the defendant appealed. On re- 
view, this Court ordered a new trial for errors in the admission 
of certain evidence offered by the State. 


On defendant’s motion alleging unfavorable publicity, the 
court ordered the case removed to the adjoining County of Cas- 
well. 


At the new trial in Caswell County the State again offered 
evidence, the same in substance as that which this Court had 
held competent on the first appeal. Defendant concedes the com- 
petent evidence offered at the first trial was in substance re- 
peated at the second trial. This concession permits the court to 
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include that evidence herein by reference to the prior record. 
That evidence is accurately summarized in paragraphs numbered 
1 through 18, pages 568-571, State v. Vestal, 278 N.C. 561-599, 
180 S.E. 2d 755. In addition, the State offered the following new 
evidence: 


1. Mrs. Everage, an employee of an insurance agency, testi- 
fied that at ten or eleven a.m. on the morning of June 16, 1969, 
the defendant came to the office where she worked. “I said, 
‘What are you doing here, I thought that you were in Wilming- 
ton, Delaware, with Mr. Pennisi.’’”’ Mr. Vestal replied: “Sssh, 
I am supposed to be but I did not go, but please don’t tell Rose 
[Mrs. Pennisi].” 


2. Between the time of Mr. Pennisi’s disappearance and the 
time his body was discovered in Lake Gaston, Officer Jenkins 
questioned the defendant who made the statement: “[T]hat the 
only business interest that he had with Mr. Pennisi was that he 
did owe Mr. Pennisi six thousand dollars for a Lincoln Conti- 
nental automobile, but that this was a small sum compared to 
what he owed Mr. Pennisi in the past. That he had borrowed 
fifty thousand dollars at a time from Mr. Pennisi, but at the 
present time that he only owed him six thousand dollars.” 


3. The State introduced in evidence as Exhibits 10 and 
11 two notes due by the defendant to Pennisi. One was for 
$70,000.00 and the other was for $40,879.37. Mr. Pennisi had 
placed these notes in the hands of Kenneth Lewis for safe- 
keeping. Other evidence tended to show that the defendant was 
indebted to the deceased in a sum in excess of two hundred 
thousand dollars. 


At the close of the evidence, the court, overruling the de- 
fendant’s motion to dismiss, instructed the jury to render one 
of three verdicts: (1) guilty of murder in the second degree, 
(2) guilty of manslaughter, or (8) not guilty. The jury found 
the defendant guilty of manslaughter. From the court’s judg- 
ment that the defendant be imprisoned for not less than eighteen 
nor more than twenty years he appealed, assigning errors. 


Robert Morgan, Attorney General, by Howard O. Satisky, 
Assistant Attorney General, for the State. 


Robert Blackwell and Cahoon & Swisher by Robert S. 
Cahoon and James L. Swisher for defendant appellant. 
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HIGGINS, Justice. 


The court properly overruled the defense counsel’s challenge 
to the sufficiency of the evidence to go to the jury on any degree 
of homicide. However, counsel makes these further contentions: 
(1) On the first trial the verdict finding the defendant guilty of 
murder in the second degree was an acquittal of the charge of 
murder in the first degree; (2) on the second trial the verdict 
finding the defendant guilty of manslaughter was an acquittal of 
the charge of murder in the second degree; (3) the evidence 
before the court was insufficient to support the verdict of 
manslaughter; (4) the court committed error in submitting 
manslaughter; hence, the verdict should be set aside, the sen- 
tence vacated, and the defendant discharged. 


True, the verdict finding the defendant guilty of murder 
in the second degree eliminated murder in the first degree from 
the charge. For the same reason, the verdict finding the defend- 
ant guilty of manslaughter eliminated murder in the second de- 
gree from the charge. 


The legal question before us now is whether the verdict 
finding the defendant guilty of manslaughter and the judgment 
thereon may be sustained. In this connection, we concede the 
new evidence did not tend to reduce to manslaughter the degree 
of guilt of the person who had killed Mr. Pennisi. The motive, 
the number and seriousness of the wounds, the transportation 
of the body to a distant lake weighted down with log chains, 
and the effort to conceal the fact the defendant did not make 
his planned trip to Delaware with the deceased, disclose a higher 
degree of homicide than manslaughter. 


Examination of the record on the first trial shows the court 
instructed the jury to return one of four verdicts: (1) guilty of 
murder in the first degree; (2) guilty of murder in the first 
degree with a recommendation that the punishment be imprison- 
ment for life in the State’s prison; (8) murder in the second 
degree: (4) not guilty. Here quoted is defendant’s Exception 
No. 348 to the charge: “The defendant excepts to the court’s 
limiting the jury’s verdict to exclude a verdict of manslaughter.” 


In all probability Judge Copeland had before him the rec- 
ord and the briefs as well as this Court’s opinion on the first 
appeal. However, the fact the defendant objected to the failure 
of Judge Johnston to submit manslaughter on the first trial, 
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may have induced Judge Copeland to submit manslaughter, even 
though evidence of manslaughter is lacking. 


In short, the defendant contends the evidence was insuf- 
ficient to raise an issue of manslaughter, the court committed 
error in submitting that issue to the jury, and the verdict, being 
without evidentiary support, should be set aside, the judgment 
vacated, and the defendant discharged. On the question thus 
presented, our decided cases follow the majority rule and hold 
that if the court charges on a lesser included offense when all 
the evidence tends to support a greater offense, the error is 
favorable to the defendant and he is without standing to chal- 
lenge the verdict. 


“Suppose the court erroneously submitted to the jury 
a view of the case not supported by evidence, whereby the 
jury were permitted, if they saw fit, to convict of man- 
slaughter instead of murder, what right has the defendant 
to complain? It is an error prejudicial to the State, and not 
to him.” State v. Quick, 150 N.C. 820, 64 S.E. 168. 


“The jury discarded defendant’s plea, and if, as now 
argued by him, there was nothing in the evidence to war- 
rant a verdict of manslaughter, it was the duty of the jury 
to convict of murder in second degree. 


“Tt necessarily follows that, under such circumstances, 
the defendant cannot complain of a verdict for man- 
slaughter, a lesser degree of homicide. An error on the side 
of mercy is not reversible.” State v. Fowler, 151 N.C. 781, 
66 S.E. 567. 


In State v. Chase, 281 N.C. 589, 58 S.E. 2d 364, the Court 
citing State v. Quick, supra, said that a conviction of a lesser 
included offense of which there is no evidence is prejudicial to 
the State and the defendant has no just complaint. To like effect 
the Court cites State v. Matthews, 142 N.C. 621, 55 S.E. 342; 
State v. Fowler, supra; State v. Rowe, 155 N.C. 486, 71 S.E. 
302; State v. Casey, 159 N.C. 474, 74 S.E. 625; State v. Black- 
well, 162 N.C. 672, 78 S.E. 316. 


In State v. Stephens, 244 N.C. 880, 98 S.E. 2d 481, the de- 
fendant was tried for murder. The jury returned a verdict find- 
ing the defendant guilty of manslaughter. The Court said: 


“Evidence of manslaughter is lacking. The defendant, 
however, cannot complain that ‘the jury, by an act of 
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grace,’ has found him guilty of a lesser offense. ‘Such ver- 
dicts occur now and then, despite the efforts of the courts 
to discourage them. When they do . . . since they are favor- 
able to the accused, it is settled law that they will not be 
disturbed.’ State v. Bentley, 223 N.C. 563, 27 S.E. 2d 7388; 
State v. Roy, 233 N.C. 558, 64 S.E. 2d 840; State v. Mat- 
thews, 231 N.C. 617, 58 S.E. 2d 625; . . . State v. Robert- 
son, 210 N.C. 266, 186 S.E. 247.” See also State v. Mitchner, 
256 N.C. 620, 124 S.E. 2d 831. 


The defendant contends he is entitled to an acquittal if the 
jury, with or without instruction from the trial judge, convicts 
of a lesser included offense when all the evidence tended to sup- 
port a major offense. This proposition fails of its own weight. 
The defendant gains a new trial if the court fails to charge on 
a lesser offense of which there is evidence. The judge, therefore, 
must be alert to the danger of a new trial if he fails to charge 
on the lesser offense. In borderline cases, prudence dictates sub- 
mission of the lesser offenses. To give the defendant absolution 
if the judge makes a mistake in his favor, would tend to put the 
judge on trial. Such is not the purpose of the law. 


The evidence, though circumstantial, was amply sufficient 
to sustain the jury’s finding that the defendant was responsible 
for the killing of Angelo S. Pennisi. While Judge Copeland’s 
definition of manslaughter leaves something to be desired, 
nevertheless the definition placed upon the State a heavier bur- 
den than the customary and usual definition. The deviation, 
therefore, was non-prejudicial. 


Other questions of law or legal inference not herein dis- 
cussed are fully decided and the decision documented by this 
Court in passing on the first appeal. 


The defendant’s objections to the trial are not sustained. 
In the judgment we find 


No error. 
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STATE OF NORTH CAROLINA v. FRED MABERY 


No. 81 
(Filed 11 April 19738) 


1. Criminal Law § 112—jinstruction on reasonable doubt 


A trial judge is not required to define the phrase “beyond a rea- 
sonable doubt” unless specifically requested to do so; however, when 
he undertakes to do so the definition should be substantially in accord 
with definitions approved by the Supreme Court. 


2. Criminal Law § 112—vjinstruction on reasonable doubt — approval of 
definition 
Trial judge’s instruction that reasonable doubt is “a doubt based 
upon reason, arising from a thorough and impartial consideration of 
all the evidence in the case, or lack of evidence as the case may be” 
and that it is a state of mind in which one does “not feel an abiding 
conviction amounting to a moral certainty of the truth of the charge” 
is substantially in accord with definitions of reasonable doubt approved 
by the Supreme Court. 


APPEAL by defendant from Cohoon, J., 2 October 1972 Ses- 
sion of PITT Superior Court. 


Defendant was tried upon bills of indictment charging him 
with rape and kidnapping. The cases were consolidated for 
trial, and defendant entered a plea of not guilty to each charge. 


The State offered evidence tending to show that on 14 Au- 
gust 1972, at about 9:00 p.m. Gwendolyn Hooks, the 15-year-old 
prosecuting witness, and a female companion of the same age 
were walking home from a cafe located in Ayden, North Caro- 
lina. Defendant came up behind Gwendolyn and placed a knife 
upon the back of her neck, forced her into the back seat of his 
car, and drove to a field. He was ordered away by a person 
who lived adjacent to the field. Defendant then drove to a nearby 
tobacco field where he forcibly and against her will had inter- 
course with Gwendolyn Hooks. Thereafter defendant started 
back toward Ayden and met Gwendolyn’s uncle, Wilbur Hooks, 
who pursued defendant’s automobile at high speed to a place 
beyond Winterville, North Carolina, where defendant jumped 
out of the car and ran into the woods. Gwendolyn was found 
in the back seat of defendant’s car and carried home. Defend- 
ant was taken into custody on the same night. 


Defendant offered no evidence. 
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The jury returned verdicts of guilty as charged in each 
case. 


Defendant appealed from judgments entered on the verdicts. 


Attorney General Morgan; Assistant Attorney General 
Robert G. Webb and Assistant Attorney General Charles M. 
Hensey for the State. 


Richard Powell for defendant. 
Samuel S. Mitchell for defendant. 


PER CURIAM. 


The sole question presented for decision is whether there 
ig prejudicial error in the trial judge’s additional instructions 
on reasonable doubt. 


Counsel for defendant correctly concedes that the court’s 
original instructions were ample and free from error. State v. 
Phillip, 261 N.C. 263, 184 8.E. 2d 386; State v. Hammonds, 241 
N.C. 226, 85 S.E. 2d 1388. 


After the case had been submitted to the jury, the foreman 
of the jury requested additional instructions on reasonable 
doubt. In answer to this request Judge Cohoon additionally 
charged: 


“IT will preface that instruction by saying that the de- 
fendant is presumed to be innocent until the contrary, that 
is, hig guilt is proved to your satisfaction beyond a reason- 
able doubt. If you have a reasonable doubt as to whether 
or not the guilt of the defendant has been proven, he is en- 
titled to be acquitted. The State does not have to prove the 
charge beyond all possible doubt before a conviction can 
be had. But the State must prove the defendant guilty be- 
yond a reasonable doubt before you can convict. The phrase 
reasonable doubt means just what the words imply. It is a 
doubt based upon reason, arising from a thorough and im- 
partial consideration of all the evidence in the case, or lack 
of evidence as the case may be. It is that state of mind 
in which you do not feel an abiding conviction amounting 
to a moral certainty of the truth of the charge. While you 
cannot convict the defendant on mere surmise or conjecture, 
neither should you go outside the evidence to imagine doubt 
to justify an acquittal. If, after careful deliberation, you are 
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convinced to a moral certainty that the defendant is guilty 
of the crime charged, then you are satisfied beyond a rea- 
sonable doubt; otherwise, not... .” 


[1] A trial judge is not required to define the phrase “beyond 
a reasonable doubt” unless specifically requested to do so. How- 
ever, when he undertakes to do so the definition should be sub- 
stantially in accord with definitions approved by this Court. 
State v. Flippin, 280 N.C. 682, 186 S.E. 2d 917; State v. Ham- 
monds, supra. 


[2] Judge Cohoon’s additional charge on reasonable doubt is 
substantially in accord with definitions heretofore approved by 
this Court. State v. Bryant, 282 N.C. 92, 191 S.E. 2d 745; 
State v. Flippin, supra; State v. Hammond, supra; State v. 
Brackett, 218 N.C. 369, 11 S.E. 2d 146; State v. Schoolfield, 184 
N.C. 721, 114 S.E. 466. 


There was no error in the trial judge’s additional instruc- 
tions on reasonable doubt. 


We have carefully examined this entire record and find 
no prejudicial error. 


No error. 
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AUSBAND v. TRUST CO. 
No. 21 PC. 
Case below: 17 N.C. App. 3265. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 2 April 1978. 


HUFFMAN v. INSURANCE CoO. 
No. 24 PC. 
Case below: 17 N.C. App. 292. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 2 April 19738. 


KANOY v. KANOY 
No. 27 PC. 
Case below: 17 N.C. App. 344. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 2 April 1973. 


KISER v. SNYDER 
No. 32 PC. 
Case below: 17 App. 445. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 2 April 1978. 


MARTIN v. SERVICE CoO. 
No. 31 PC. 
Case below: 17 N.C. App. 359. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 2 April 19738. 
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DISPOSITION OF PETITIONS FOR CERTIORARI TO THE COURT OF APPEALS 


STATE v. BRICE 
No. 20 PC. 
Case below: 17 N.C. App. 189. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 2 April 1978. 


STATE v. COLEY 
No. 48 PC. 
Case below: 17 N.C. App. 448. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 2 April 1973. 


STATE v. FAISON 
No. 84 PC. 
Case below: 17 N.C. App. 200. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 2 April 1973. 


STATE v. GRISSOM 
No. 838 PC. 
Case below: 17 N.C. App. 374. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 2 April 1973. 


STATE v. LEWIS 
No. 5 PC. 
Case below: 17 N.C. App. 117. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 2 April 1978. 
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STATE v. LEWIS 
No. 5 PC. 
Case below: 17 N.C. App. 159. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 2 April 1973. 


STATE v. MARTIN 
No. 28 PC. 
Case below: 17 N.C. App. 317. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 2 April 1973. 


STATE v. MITCHELL 
No. 42 PC. 
Case below: 15 N.C. App. 431. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 2 April 1978. 


STATE v. MITCHUM 
No. 25 PC. 
Case below: 17 N.C. App. 372. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 2 April 1973. 


STATE v. SALEM 
No. 18 PC. 
Case below: 17 N.C. App. 269. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 2 April 1978. 
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STATE v. SATCHELL 
No. 26 PC. 
Case below: 17 N.C. App. 312. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 2 April 1978. 
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STATE OF NORTH CAROLINA v. NEIL DOUGLAS BEACH 


No. 71 
(Filed 9 May 19738) 


1. Criminal Law § 9; Assault and Battery § 14— aiders and abettors — 
sufficiency of evidence 


In a prosecution charging defendant with aiding and abetting 
in assault with a firearm with intent to kill and aiding and abetting 
in the discharge of a firearm into an occupied vehicle, evidence was 
sufficient to withstand motion for nonsuit where it tended to show 
that defendant was present when the crime was committed, operated 
flashing lights on his automobile and blinked his headlights from 
bright to dim numerous times while driving close behind the victim’s 
automobile, thus causing that automobile to stop on the side of the 
road, pulled alongside the victim’s automobile so that the gunman’s 
window was flush with the driver’s seat, moved slowly along after 
the first shot was fired while the gunman fired five additional shots 
into the victim’s automobile, left the scene of the crime, attempted 
to escape recognition, pursued the victim’s automobile at high rates 
of speed, denied to police officers that he had been at the scene of 
the crime and later admitted being present. 


2. Criminal Law § 9— aider and abettor — acquittal of principal 


It is not necessary that the person who actually perpetrated a 
crime be tried and convicted before the one who aided and abetted 
in the crime can be tried and convicted, but there must be proof 
that the offense has in fact been committed. 


3. Criminal Law § 9; Indictment and Warrant § 9—— aider and abettor — 
acquittal of principal — sufficiency of indictment against defendant 


Where indictments charged that an unknown person discharged 
a firearm into an occupied vehicle and committed an assault with a 
firearm with intent to kill and that defendant was present, aiding 
and abetting in the deed, acquittal of one Johnny Smith as the actual 
perpetrator did not constitute a sufficient basis for dismissal of the 
charges against defendant. 


4. Criminal Law § 172— failure to submit lesser offense — acquittal — 
error cured 


Jury verdict of not guilty of aiding and abetting in assault with a 
firearm with intent to kill was tantamount to a verdict of not guilty 
of all lesser included offenses; therefore, the jury verdict rendered 
nonprejudicial the failure of the trial judge to submit the lesser in- 
cluded offense of aiding and abetting in an assault with a deadly 
weapon. 


5. Criminal Law § 9; Indictment and Warrant § 9—-defendant as aider 
and abettor — sufficiency of indictments 

An indictment must charge every essential element of the crime, 

but it need not set forth the specific facts or means by which an 

accused aided and abetted in the commission of a crime; therefore, 
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the trial court in a case charging defendant with aiding and abetting 
in an assault with a firearm with intent to kill and with aiding and 
abetting in the discharge of a firearm into an occupied vehicle properly 
refused to quash the indictments against defendant, particularly since 
the allegations of the indictments stated facts showing that defendant 
was present as the driver of the vehicle from which the shots were 
fired. 


6. Criminal Law §§ 112, 119— requested instruction — incorrect statement 
of law — refusal to instruct proper 


Defendant’s requested instruction that “Circumstantial evidence 
which raises mere suspicion or conjecture of guilt is insufficient for 
conviction” was not a correct statement of the law as to the intensity 
of proof required when the State relies upon circumstantial evidence, 
and the trial court therefore properly refused to give the instruction. 


7. Criminal Law § 119— requested instructions given in substance — no 
error 
There was no prejudicial error in the trial court’s refusal to give 
instructions as to aiders and abettors in the exact words of defendant’s 
tendered request where the charge actually given was substantially in 
accord with defendant’s request. 


8. Constitutional Law § 34; Criminal Law § 26— two charges based on 
one offense — acquittal on one charge—no double jeopardy 


In a prosecution charging defendant with aiding and abetting in 
an assault with a firearm with intent to kill and aiding and abetting 
in the discharge of a firearm into an occupied vehicle where defendant 
was acquitted of the assault charge, he was neither convicted nor 
punished twice for the same offense and did not suffer infringement 
of his constitutional guaranty against double jeopardy by the imposi- 
tion of multiple punishment, even if he was twice tried for the same 
offense at the same time. 


9. Criminal Law § 142— suspended sentence upon conditions — consent 
of defendant — effect of appeal on judgment 
Where the judgment of the trial court contained a recital that 
the actual sentence was suspended with defendant’s consent upon 
the condition that he surrender his license to practice law to the 
N. C. State Bar and there is no indication in the record that defendant 
excepted to the judgment or withdrew his consent, the question of 
whether defendant’s appeal stayed the order of disbarment by the 
trial court is not presented on appeal. 


APPEAL by defendant from Fountain, J., 18 September 
1972 Session of BURKE Superior Court, transferred for initial 
appellate review by the Supreme Court by Order dated 26 
March 1978 pursuant to G.S. 7A-31 (b) (4). 


Indictment No. 71 Cr 7002 charged: 


“THE JURORS FOR THE STATE UPON THEIR OATH PRE- 
SENT, That Neil Douglas Beach late of the County of Burke 
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on the 24th day of August, 1971, with force and arms, at 
and in the county aforesaid, did unlawfully, wilfully, and 
feloniously aid and abet an unknown party who unlawfully, 
wilfully and feloniously discharged a pistol, a firearm, into 
an automobile located on Highway No. 181 North of Mor- 
ganton, North Carolina between Morganton and Oak Hill 
School, Burke County, North Carolina, while Robert H. 
Deaton, his wife, Revonda Gail Deaton, and their children, 
Bobby Lynn Deaton, age nine (9) years, and James Robert 
Deaton, age eight (8) years, were in actual occupation of 
the said automobile. Neil Douglas Beach was the driver of 
the automobile from the rear seat of which said shots 
were fired. After the shooting said automobile was driven 
away at a high rate of speed by the defendant against the 
form of the statute in such case made and provided and 
against the peace and dignity of the State. 


3/ DONALD E. GREENE 
Solicitor” 


Indictment No. 71 CrD 6918 charged: 


“THE JURORS FOR THE STATE UPON THEIR OATH PRE- 
SENT, That Neil Douglas Beach, late of the County of 
Burke on the 24th day of August, 1971, with force and 
arms, at and in the county aforesaid, did unlawfully, wil- 
fully and feloniously aid and abet an unknown party who un- 
lawfully, wilfully and feloniously assaulted Robert H. 
Deaton and his wife, Revonda Gail Deaton, and their chil- 
dren, Bobby Lynn Deaton, age nine (9) years, and James 
Robert Deaton, age eight (8) years, with a certain deadly 
weapon, to wit: a Pistol, with the felonious intent to kill 
and murder the said Robert H. Deaton, his wife, Revonda 
Gail Deaton, and their children, Bobby Lynn Deaton, age 
nine (9) years, and James Robert Deaton, age eight (8) 
years, in that said unknown party fired said pistol six (6) 
times into an automobile which Robert H. Deaton, his wife, 
Revonda Gail Deaton, and their children, Bobby Lynn 
Deaton, age nine (9) years, and James Robert Deaton, age 
eight (8) years, were occupying, one shot going through the 
car and passing near the head of Robert H. Deaton, and 
the other five (5) shots striking said automobile which 
Robert H. Deaton, his wife, and children were occupying. 
Neil Douglas Beach was the driver of the automobile from 
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the rear seat of which said shots were fired. After the 
shots were fired, said automobile was driven away at a 
high rate of speed by the defendant, against the form of 
the statute in such case made and provided and against 
the peace and dignity of the State. 


s/ DONALD E. GREENE 


Solicitor” 


Prior to pleading defendant moved to dismiss on the 
ground that Johnny Smith was tried and acquitted as the prin- 
cipal in both charges of which defendant allegedly aided and 
abetted. In support of his motion, defendant handed up the 
transcript in the Johnny Smith case. He also introduced the 
record proper in the cases charging Johnny Smith with assault 
with a firearm with intent to kill and discharging a firearm 
into a vehicle. The trial judge denied defendant’s motion to 
dismiss. The indictments were consolidated for trial and defend- 
ant entered pleas of not guilty. 


The State offered evidence which tended to show that on 
the night of 24 August 1971, or the early morning of August 
25, 1971, the Robert H. Deaton family was going toward Mor- 
ganton on Highway 181 in their 1969 Chevelle automobile. 
Mr. Deaton was driving, Mrs. Deaton was in the front passen- 
ger seat, and their young sons Robert and James were asleep 
in the back seat. After the Deatons had passed two vehicles 
and a driveway leading to the home of a man named Bigger- 
staff, the vehicle driven by defendant approached from the 
rear blinking its lights from high to low and operating its flash- 
ing lights. Mr. Deaton thereupon pulled his automobile to the 
shoulder of the road, and defendant drove his Oldsmobile auto- 
mobile beside the Deaton car so that the right rear window of 
defendant’s car was opposite the driver’s window of the Deaton 
automobile. A woman was in the front seat beside defendant, 
and a man was sitting in the front seat next to the door. 
Two men were in the back seat. When defendant’s automobile 
came to a stop, a man sitting in the right rear seat of defend- 
ant’s automobile inquired, ‘‘Are you having any trouble, buddy ?” 
Mr. Deaton answered ‘‘No.” The man making the inquiry then 
extended his arm out the window and shot toward Mr. Deaton. 
Deaton fell back in his wife’s lap. He was not hit by a bullet 
but received powder burns about his face. Defendant then 
slowly drove forward, and five other shots were rapidly fired. 
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Four of these shots hit the front part of the Deaton vehicle, 
and one shot hit the radio aerial. Defendant’s vehicle then 
moved off at a normal rate of speed, and Mr. Deaton followed. 
The license number on the Oldsmobile was blurred with mud, 
and as Deaton came closer to get a better view of the license 
plate defendant suddenly applied brakes, forcing Deaton to 
swerve his automobile and pass. The Deatons were able to 
obtain the license number of the Oldsmobile automobile. After 
passing the Oldsmobile Mr. Deaton accelerated his automobile 
to speeds of approximately 100 mph with the Oldsmobile 
following closely behind. The Oldsmobile began to slow down 
and disappeared from the Deatons’ view near the road leading 
to Lenoir, North Carolina. 


The Deatons proceeded to the police station at Morganton, 
reported the incident, and furnished the police with the license 
number which they had taken from the Oldsmobile automobile, 
The police apprehended defendant in Lenoir, North Carolina, 
and he agreed to return to Burke County. 


Mr. and Mrs. Deaton had not previously known any of 
the occupants of the Oldsmobile automobile but identified de- 
fendant as the operator of the Oldsmobile and Mary Max Berry 
as the woman who was sitting in the front seat. They were 
unable to identify the remaining occupants of the automobile. 
Mrs. Deaton later saw Johnny Smith and stated positively that 
he was not the man who shot into their automobile. 


Defendant offered evidence which tended to show that he 
was a practicing attorney with offices in Lenoir, North Car- 
olina, and that on the night of 24 August 1971 he went to 
Burke County to see a client by the name of Biggerstaff. At 
the time he encountered the Deatons he was accompanied by 
Mrs. Mary Max Berry, who was riding in the front seat, Leroy 
Nelson, who was sitting in the left rear seat and Johnny Smith, 
who was occupying the right rear seat. As he drove down 
Highway 181 toward Morganton, the Deatons’ automobile came 
up behind him with its lights blinking, passed him, and after 
slowing down came to a stop on the shoulder of the road. 
Defendant Beach testified: 


“When he pulled off the road, I thought he was in 
trouble. But he pulled all the way off the highway onto 
the shoulder of the road there. I pulled up beside of him 
and just slowly—just well, I think Mrs. Deaton was yes— 
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I took my foot off the gas and the car just idled up beside, 
when I got up even—about well, just about, just like they 
said, about my back window was even with Mrs. Deaton’s 
front window. Johnny Smith rolled the window down, and 
said, ‘““What’s the trouble, and I didn’t hear anything said, 
but I heard a shot, and then just—everything just hap- 
pened fast—six shots or five shots and just bang, bang, 
bang, bang, and the first shot-—-No, sir, I didn’t see who 
fired those shots, I didn’t see a gun until later. I was on 
down the road when I saw a gun.” 


Defendant further stated that he drove away after the 
shooting occurred because he was frightened, and that he 
carried Johnny Smith and Leroy Nelson to Smith’s automobile. 
He admitted that he had first stated to police officers that he 
had not been in Burke County on the night of the shooting. 


Defendant offered witnesses who gave testimony tending 
to corroborate the defendant. He also offered numerous wit- 
nesses who testified as to his good reputation and character. 


The jury returned a verdict finding defendant not guilty 
of aiding and abetting in assault with a firearm with intent to 
kill. The jury returned a verdict finding defendant guilty of 
aiding and abetting in the discharge of a firearm into an occu- 
pied vehicle. Defendant appealed. 


Simpson, Martin and Baker, by Dan R. Simpson and Gene 
Baker for defendant appellant. 


Attorney General Morgan; Assistant Attorney General 
R.S. Weathers for the State. 


BRANCH, Justice. 


[1] Defendant assigns as error the failure of the trial judge 
to grant his motions as of nonsuit. 


The following principles of law control decision of this 
assignment of error: 


One who advises, counsels, procures, encourages or assists 
another in the commission of a crime is an aider and abettor. 
State v. Benton, 276 N.C. 641, 174 S.E. 2d 793; State v. John- 
son, 220 N.C. 778, 18 S.E. 2d 358; State v. Lambert, 196 N.C. 
524, 146 S.E. 189; State v. Hart, 186 N.C. 582, 120 S.E. 3465. 
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‘“A person aids and abets when he has ‘that kind of 
connection with the commission of a crime which, at 
common law, rendered the person guilty as a principal in 
the second degree. It consisted in being present at the 
time and place, and in doing some act to render aid to the 
actual perpetrator of the crime, though without taking a 
direct share in its commission.’ ”’ 


State v. Davenport, 156 N.C. 596, 72 S.E. 7; State v. Epps, 
213 N.C. 709, 197 S.E. 580. See also State v. Oliver, 268 N.C. 
280, 150 S.E. 2d 445; State v. Bruton, 264 N.C. 488, 142 S.E. 
2d 169; State v. Gaines, 260 N.C. 228, 182 S.E. 2d 485. 


This Court in the case of State v. Price, 280 N.C. 154, 
184 S.E. 2d 866, has defined an aider and abettor, or a principal 
in the second degree, as follows: 


“ .. . One who procures or commands another to commit 
a felony, accompanies the actual perpetrator to the vicinity 
of the offense and, with the knowledge of the actual perpe- 
trator, remains in that vicinity for the purpose of aiding 
and abetting in the offense and sufficiently close to the 
scene of the offense to render aid in its commission, if 
needed, or to provide a means by which the actual perpetra- 
tor may get away from the scene upon the completion of 
the offense, is a principal in the second degree and equally 
liable with the actual perpetrator....” 


In State v. Hargeti, 255 N.C. 412, 121 S.E. 2d 589, the 
definition is stated thusly: 


‘*< A person aids when, being present at the time and 
place, he does some act to render aid to the actual perpetra- 
tor of the crime though he takes no direct share in its 
commission; and an abettor is one who gives aid and 
comfort, or either commands, advises, instigates or encour- 
ages another to commit a crime.’ State v. Holland, 234 
N.C. 354, 358, 67 S.E. 2d 272; State v. Johnson, 220 N.C. 778, 
776, 18 S.E. 2d 358. ‘ . . . Mere presence, even with the 
intention of assisting in the commission of a crime cannot 
be said to have incited, encouraged or aided the perpetration 
thereof, unless the intention to assist was in some way 
communicated to him (the perpetrator) ....’ State v. 
Hoffman, 199 N.C. 828, 388, 154 8.E. 314. However, there 
is an exception. ‘... when the bystander is a friend of 
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the perpetrator, and knows that his presence will be re- 
garded by the perpetrator as an encouragement and protec- 
tion, presence alone may be regarded as an encouragement, 
and in contemplation of law this was aiding and abetting.’ 
State v. Holland, supra.” 


Defendant relies upon the cases of State v. Ham, 238 N.C. 
94, 76 S.E. 2d 346, State v. Hargett, supra, and State v. Gaines, 
supra, to support his contention that the trial judge should have 
allowed his motions as of nonsuit. These cases are factually 
distinguishable from this case in that the State in each was 
only able to show that defendant was present at the scene of the 
crime. There was no evidence that the defendants in any of 
these cases rendered aid to the perpetrator of the deed, or that 
any one of the defendants gave encouragement or made it known 
that he was present to lend aid to the perpetrator of the deed 
if it were needed. 


In instant case, the State offered evidence tending to show 
that defendant (1) was present when the crime was committed, 
(2) operated the flashing lights on his automobile and blinked 
his headlights from bright to dim numerous times while driv- 
ing close behind the Deaton automobile, thus causing that auto- 
mobile to stop on the side of the road, (8) pulled alongside the 
Deaton automobile so that the gunman’s window was flush 
with the driver’s seat, (4) moved slowly along after the first 
shot was fired while the gunman fired five additional shots 
into the Deaton motor vehicle, (5) left the scene of the crime, 
(6) attempted to escape recognition, (7) pursued the Deaton 
automobile at high rates of speed, (8) denied to police officers 
that he had been in Burke County and later admitted being 
present. 


We conclude that when taken in the light most favorable 
to the State there was sufficient evidence to allow the jury 
to find that defendant was present at the time the crime was 
committed, and that he rendered aid to the actual perpetrator 
of the crime. 


We hold that there was sufficient evidence to repel defend- 
ant’s motion as of nonsuit. 


Defendant next contends that the trial court erred in 
placing him on trial as an aider and abettor to discharging a 
firearm into an occupied vehicle and as an aider and abettor 
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to an assault with a firearm with intent to kill, because the 
State had previously tried Johnny Smith as the actual perpetra- 
tor of these crimes, and the said Johnny Smith was found to 
be not guilty of either charge. 


2] Itis not necessary that the person who actually perpetrated 
the deed be tried and convicted before the one who aided and 
abetted in the crime can be tried and convicted. State v. Jarrell, 
141 N.C. 722, 58 S.E. 127. Indeed, this Court has held that where 
one principal has been acquitted at a former trial it was no bar 
to the trial of the others who were indicted as principals. State 
v. Whitt, 113 N.C. 716, 18 S.E. 715. See Annot., 24 A.L.R. 608; 
21 Am. Jur. 2d Criminal Law § 101. Obviously there must be 
proof that the offense has in fact been committed before one 
may be convicted of aiding and abetting in its commission. 
Cf. State v. Gainey, 2738 N.C. 620, 160 S.E. 2d 685; State v. 
Spruill, 214 N.C. 128, 198 S.E. 611. 


We find the following statement in 21 Am. Jur. 2d Crimi- 
nal Law § 128, n. 15, to wit: “The fact that one mistakenly 
supposed to have committed a crime was tried therefor and 
acquitted does not affect the guilt of one proven to have been 
present aiding and abetting, so long as it is established that 
the crime was committed by someone.” 


This Court has recognized that an indictment may properly 
allege unknown conspirators in charging a criminal conspiracy. 
State v. Gallimore, 272 N.C. 528, 158 S.E. 2d 505; State v. 
Davenport, 227 N.C. 475, 42 8.E. 2d 686; State v. Abernethy, 
220 N.C. 226, 17 S.E. 2d 25; State v. Lewis, 142 N.C. 626, 55 
S.E. 600. It rationally follows that an indictment is valid which 
alleges the existence of an unknown co-principal in charging a 
crime. 


[3] Here the bills of indictment do not allege that Johnny 
Smith was the person who actually perpetrated the offenses. 
The indictments charged that a crime was committed by an 
unknown person and that defendant was present, aiding and 
abetting in the deed. Thus the acquittal of Johnny Smith was 
not a sufficient basis for dismissal of the charges. 


[4] Defendant assigns as error the failure of the trial judge 
to submit to the jury the misdemeanor charge of assault with a 
deadly weapon. 


Assault with a deadly weapon is a lesser included offense 
of assault with a firearm with intent to kill. 
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When there is evidence of a lesser included offense of the 
crime, the court must charge upon the milder offense even 
when there is no specific prayer for such charge. State v. 
Riera, 276 N.C. 361, 172 S.E. 2d 585; State v. Wagoner, 249 
N.C. 687, 107 S.E. 2d 838. 


Here, the jury returned a verdict of not guilty of the 
greater offense which was tantamount to a verdict of not guilty 
of all lesser included offenses. 5 Am. Jur. 2d Appeal and Error 
§ 792. Therefore, the jury verdict rendered nonprejudicial the 
failure of the trial judge to submit the lesser included offense 
of aiding and abetting in an assault with a deadly weapon. 


[5] Defendant contends his motions to quash the indictments 
were erroneously denied because each failed to allege how de- 
fendant aided and abetted. 


The requirements for a valid indictment are stated in 
State v. Greer, 238 N.C. 325, 77 S.E. 2d 917, as follows: 


$6 


. (1) such certainty in the statement of the 
accusation as will identify the offense with which the 
accused is sought to be charged; (2) to protect the accused 
from being twice put in jeopardy for the same offense; 
(3) to enable the accused to prepare for trial, and (4) to 
enable the court, on conviction or plea of nolo contendere 
or guilty to pronounce sentence according to the rights 
of the case. S. v. Cole, 202 N.C. 592, 168 S.E. 594; S. v. 
Gregory, 223 N.C. 415, 27 S.E. 2d 140; S. v. Morgan, 226 
N.C. 414, 38 S.E. 2d 166; S. v. Miller, 281 N.C. 419, 57 
S.E. 2d 392; S. v. Biggs, 284 N.C. 259, 66 S.E. 2d 883.” 


G.S. 15-158 provides: 


“Every criminal proceeding by warrant, indictment, infor- 
mation, or impeachment is sufficient in form for all intents 
and purposes if it express the charge against the defendant 
in a plain, intelligible, and explicit manner; and the same 
shall not be quashed, nor the judgment thereon stayed, by 
reason of any informality or refinement, if in the bill or 
proceeding, sufficient matter appears to enable the court 
to proceed to judgment.” 


This statute has been liberally construed by our Court, 
State v. Greer, supra; nevertheless, the statute does not dispense 
with the requirement that the essential elements of the offense 
must be charged. State v. McBane, 276 N.C. 60, 170 S8.E. 2d 918. 
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Defendant relies on this passage from State v. Greer, 
supra: 


“The general rule in this State and elsewhere is that 
an indictment for a statutory offense is sufficient, if the 
offense is charged in the words of the statute, either lit- 
erally or substantially, or in equivalent words. S. v. Gregory, 
supra, S. v. Miller, supra; S. v. Randolph, 228 N.C. 228, 
45 S.E. 2d 182. This rule does not apply where the words 
of the statute do not, without uncertainty or ambiguity, 
set forth all the essential elements necessary to constitute 
the offense sought to be charged in the indictment, so as to 
inform the defendant of the exact charge of which he is 
accused to enable him to prepare his defense, to plead his 
conviction or acquittal as a bar to further prosecution for 
the same offense, and upon conviction to enable the court 
to pronounce sentence. In such a situation the statutory 
words must be supplemented in the indictment by other 
allegations which explicitly and accurately set forth every 
essential element of the offense with such exactitude as to 
leave no doubt in the minds of the accused and the court 
as to the specific offense intended to be charged. ... ” 


It should be noted that defendant omitted the final sentence of 
the paragraph, which reads as follows: “However, it is neither 
necessary to state particulars of the crime in the meticulous 
manner prescribed by common law, nor to allege matters in the 
nature of evidence.” 


An indictment for a statutory offense is sufficient when it 
charges the offense in the language of the statute. State v. Pen- 
ley, 277 N.C. 704, 178 S.E. 2d 490; State v. Hord, 264 N.C. 
149, 141 S.E. 2d 241. Moreover, it is generally recognized that 
an indictment need not set forth the specific facts or means by 
which an accused aided and abetted in the commission of a 
erime. Annot., 116 A.L.R. 1104. Even so, the allegations of the 
indictments here challenged stated facts showing that defendant 
was present as the driver of the vehicle from which the shots 
were fired. Had defendant desired further information, he 
could have moved for a bill of particulars. 


[6] Defendant also assigns as error the trial judge’s denial 
of requested instructions on circumstantial evidence. 
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In apt time defendant requested this instruction: “Cir- 
cumstantial evidence which raises mere suspicion or conjecture 
of guilt is insufficient for conviction.” 


A general and correct charge as to the intensity or quantum 
of proof when the State relies wholly or partly on circumstantial 
evidence is adequate unless the defendant tenders request for 
a charge on the intensity of proof required for such evidence. 
State v. Stevens, 244 N.C. 40, 92 S.E. 2d 409; State v. Shoup, 
226 N.C. 69, 36 S.E. 2d 697. When such request is aptly ten- 
dered, the trial judge should charge that circumstantial evidence 
must point unerringly to defendant’s guilt and exclude every 
other reasonable hypothesis. State v. Lowther, 265 N.C. 315, 
144 S.E. 2d 64; State v. Stephens, 244 N.C. 880, 93 S.E. 2d 
431; State v. Warren, 228 N.C. 22, 44 S.E. 2d 207. 


In instant case the requested instruction was not a correct 
statement of the law as to the intensity of proof required when 
the State relies upon circumstantial evidence, and the court 
therefore properly refused to give the instruction. 8 Strong’s 
N. C. Index 2d Criminal Law § 119. The court is under no 
duty to modify or qualify the requested instruction so as to 
remedy defects therein. 7 Strong’s N. C. Index 2d Trial § 38. 


We believe the court’s charge placing the burden upon the 
State to prove defendant’s guilt beyond a reasonable doubt was 
sufficient. State v. Shoup, supra; State v. Shook, 224 N.C. 
728, 82 S.E. 2d 329. 


[7] Defendant also avers that the trial court erred in refusing 
to give the following requested instruction: 


“TO RENDER ONE WHO DOES Not ACTUALLY PARTICI- 
PATE IN THE COMMISSION OF A CRIME GUILTY OF THE 
OFFENSE COMMITTED, THERE MusT BE SOME EVIDENCE 
TENDING TO SHOW THAT HE, BY WoRD OR DEED, GAVE 
ACTIVE ENCOURAGEMENT TO THE PERPETRATOR OF THE 
CRIME OR BY HIS CONDUCT MADE IT KNOWN TO SUCH 
PERPETRATOR THAT HE WAS STANDING By TO LEND AS- 
SISTANCE WHEN AND IF IT SHOULD BECOME NECESSARY.” 


Judge Fountain, in part, charged: 


eé 


.. it is settled law that all who are present at the 
place of a crime and are either aiding and abetting, assist- 
ing or advising in its commission, or are present for such 
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purpose to the knowledge of the actual perpetrator are 
principals and are equally guilty. A person aids when 
being present at the time and place, he does some act to 
render aid to the actual perpetrator of the crime, though 
he takes no direct share in its commission. 


An abettor is one who gives aid and comfort or either 
commands, advises, instigates, or encourages another to 
commit a crime. 


Further, the mere presence of a person at the scene 
of a crime at the time of its commission does not make him 
a principal in the second degree; that is, does not make him 
an aider and abettor, . . . While mere presence cannot con- 
stitute aiding and abetting, a bystander does become an 
aider and abettor by his presence at the time and place of 
a crime where he is present to the knowledge of the actual 
perpetrator of the crime for the purpose of assisting, if 
necessary, in the commission of the crime, and his presence 
and purpose do in fact encourage the actual perpetrator to 
commit the crime.” 


The court’s charge was substantially in accord with defend- 
ant’s request. The law does not require that the charge be given 
exactly in the words of the tendered request or instructions. 
State v. Howard, 274 N.C. 186, 162 8.E. 2d 495; State v. 
Bailey, 254 N.C. 880, 119 S.E. 2d 165. 


There was no prejudicial error in the court’s refusal to 
give the instructions as tendered by defendant. 


[8] Defendant’s assignment of error No. 9 is as follows: 


“WAS THE DEFENDANT PLACED IN DOUBLE JEOPARDY 
WHEN THE COURT ORDERED THAT HE BE TRIED FoR TWO 
SEPARATE CRIMES ARISING OUT OF ONE SINGLE I NDEPEND- 
ENT CRIMINAL OFFENSE, THUS SUBJECTING HIM TO MUL- 
TIPLE PUNISHMENT FOR THE SAME OFFENSE?” 


This Court stated in State v. Summrell, 282 N.C. 157, 192 
S.E. 2d 569, that ‘“‘The constitutional guarantee against double 
jeopardy protects a defendant from multiple punishment for 
the same offense, ...” In finding that the defendant has been 
twice convicted and sentenced for the same criminal offense, 
we said that “The fact that concurrent, identical sentences were 
imposed in each case makes this duplication of conviction and 
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punishment no less a violation of defendant’s constitutional 
right not to be put in jeopardy twice for the same offense.” 


The difference between instant case and Summreill, assum- 
ing that this defendant was twice tried for the same offense at 
the same time, is that defendant was acquitted of one of the 
offenses—aiding and abetting assault with a firearm with intent 
to kill. Therefore, he was neither convicted nor punished twice 
for the same offense and did not suffer infringement of his 
constitutional guaranty against double jeopardy by the imposi- 
tion of multiple punishment. 


“If a person is convicted simultaneously of armed robbery 
and of the lesser included offense of assault with a deadly 
weapon, and both offenses arise out of the same conduct, as in 
State v. Parker, 262 N.C. 679, 188 S.E. 2d 496 (1964), and 
State v. Hatcher, 277 N.C. 880, 177 S.B. 2d 892 (1970), and 
separate judgments are pronounced, the judgment on the sep- 
arate verdict of guilty of assault with a deadly weapon must 
be arrested.” State v. Richardson, 279 N.C. 621, 185 S.E. 2d 
102 (1971). Even if defendant had been tried for an offense 
and a lesser included offense thereof, the remedy, as suggested 
in Richardson, would be of no avail in that there is no separate 
verdict of guilty to be arrested. | 


We find no prejudicial error in this assignment of error. 


[9] Finally, defendant assigns as error the action of the trial 
judge in disbarring him after his conviction of a felony and 
after he had given notice of appeal. 


Article 4 of Chapter 84 of the General Statutes provides 
for the creation of the North Carolina State Bar as an agency 
of the State and in part provides for the discipline and dis- 
barment of its members. It does not, however, purport to fetter 
the inherent power of the courts to disbar attorneys. G.S. 
84-36; In re Burton, 257 N.C. 584, 126 S.E. 2d 581. 


When an attorney is convicted of a felony, the court con- 
ducting the criminal trial, in the exercise of its inherent powers, 
may summarily and without further proceedings order his 
name stricken from the rolls of attorneys and order his license 
surrendered to the North Carolina State Bar, Inc. Such order 
is entered as protection to the public against an unworthy prac- 
titioner. In re Burton, supra; In re Brittain, 214 N.C. 95, 197 
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S.E. 705; State v. Spivey, 213 N.C. 45, 195 S.E. 1; In the matter 
of Hbbs, 150 N.C. 44, 63 S.E. 190. 


The narrow question of whether defendant’s appeal stays 
the order of disbarment is not posed by the facts of this case 
since defendant consented to the surrender of his license as 
one of the conditions of the suspension of the active sentence 
imposed. 


The judgment provides: 


“Tt is ADJUDGED that the defendant be imprisoned for 
the term not less than 18 nor more than 24 months in the 
common jail of Burke County to be assigned to work under 
the supervision of the State Department of Correction; 


The execution of this sentence is suspended, however, 
for three years upon compliance with the following condi- 
tions, to which the defendant gave assent: that he be 
placed on probation for three years under the usual stat- 
utory terms and conditions, and upon these special condi- 
tions of probation: (1) that he pay the costs in this action; 
(2) that he pay into the office of the clerk the sum of 
$1184.60 for the use and benefit of Robert H. Deaton; (8) 
that he pay into the office of the clerk the sum of $650.00 
for the use and benefit of Mrs. Robert H. Deaton; (4) that 
he surrender his law license to the North Carolina State 
Bar, Inc., and not engage in the practice of law until and 
unless the North Carolina Bar, Inc. determines that his 
law license be reissued. 


This, the 22nd day of September, 1972. 
s/ GEORGE M. FOUNTAIN 
Judge Presiding 
Attorneys for Defendant: Dan R. Simpson, 
C. E. Baker 
Attorneys for the State: Donald E. Greene, 
Joe K. Byrd, Robert 
B. Byrd” (Emphasis ours) 
In State v. Cole, 241 N.C. 576, 86 S.E. 2d 208, it is stated: 


“True, courts having jurisdiction may pronounce judg- 
ment as by law provided; and then, with the defendant’s 
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consent, express or implied, suspend execution thereof upon 
prescribed conditions. Long recognized as an inherent 
power of the court, such authority is now recognized ex- 
pressly by statute. S. v. Miller, 225 N.C. 218, 34 S.E. 2d 
148, and cases cited; G.S. 15-197.” 


The case of State v. Warren, 252 N.C. 690, 114 S.E. 2d 660, 
contains the following pertinent statement: 


“Appellant finally contends that he did not consent to 
the suspension of the prison sentence, that his exception to 
the judgment and notice of appeal therefrom negatives 
consent, and that the judgment below should be stricken 
and the cause remanded for proper sentence, should the 
Act be declared constitutional. State v. Moore, 245 N.C. 
158, 95 S.E. 2d 548. Chapter 1017, Session Laws of 1959 
(G.S. 15-180.1) provides that a defendant may appeal from 
a suspended sentence. It further provides ‘that by giving 
notice of appeal the defendant does not waive his acceptance 
of the terms of suspension of a sentence.’ The judgment 
below recites that the sentence was suspended by and with 
the consent of the defendant. There was no specific excep- 
tion to this portion of the judgment; there is only an ex- 
ception to the judgment generally. In the absence of 
anything to indicate withdrawal of consent, the recital by 
the court is accepted as correct and true.” 


The judgment in this case contains a recital that the actual 
sentence was suspended with defendant’s assent. Nothing ap- 
pears showing withdrawal of this assent. There was no specific 
exception to the portion of the judgment imposing the conditions 
of the suspended sentence. 


In any event, defendant could at most have won a “‘pyrrhic 
victory” had we sustained this assignment of error since we 
have been unable to find prejudicial error in the trial of the 
case. 


No error. 
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INVESTMENT PROPERTIES OF ASHEVILLE, INC., AND BAXTER 
H. TAYLOR v. MARTHA NORBURN MEAD ALLEN 


No. 38 
(Filed 9 May 1973) 


1. Principal and Agent § 5— contract made by agent — liability of prin- 
cipal 
A principal is liable upon a contract duly made by his agent with 
a third person (1) when the agent acts within the scope of his actual 
authority; (2) when the contract, although unauthorized, has been 
ratified; (3) when the agent acts within the scope of his apparent 
authority, unless the third person has notice that the agent is exceed- 
ing his actual authority. 


2. Principal and Agent § 4— insufficiency of evidence of agency 


The evidence was insufficient to show that defendant or anyone 
purporting to act for her promised to pay for grading work per- 
formed on her land under a contract with plaintiffs where it tended 
to show that defendant’s brother had procured defendant’s signature 
on a 50-year lease of her property to plaintiffs, plaintiffs informed 
defendant’s brother that it would be necessary for defendant to 
execute a new lease subordinating her interest in the premises in order 
for them to finance construction of a motel on the site, defendant’s 
brother refused to try to persuade defendant to subordinate her inter- 
est unless plaintiffs guaranteed to save her harmless if the construc- 
tion loan was not paid, plaintiffs and defendant’s brother engaged in 
extended negotiations concerning a new lease but plaintiffs were never 
willing to give a guarantee satisfactory to defendant’s brother and 
no proposals were ever submitted to defendant, defendant’s brother 
agreed that if plaintiffs would personally put up one-third of the 
eost of the motel he would “stand personally lable” for the cost of 
grading in the event defendant failed to sign a new lease of the 
property, plaintiffs forfeited their rights under the 50-year lease and 
defendant’s brother thereafter negotiated a lease with a motel company 
which defendant signed. 


3. Principal and Agent § 5— contract on agent’s credit — principal] not 
liable 
When a party contracts with a known agent personally on his 
own credit alone, he will not thereafter be allowed to charge the 
principal on the ground that the agent acted within the scope of 
his apparent authority. 


4. Principal and Agent § 6— unauthorized contract — ratification 


The question of ratification of an unauthorized contract does not 
arise where the person making the contract did not purport to act as 
the agent of the person claimed to be the principal. 


Justices HUSKINS and MOoorRE dissent. 


ON defendant’s petition for a rehearing of her appeal from 
Judge Harry C. Martin at the 1 March 1972 Session of BUN- 
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COMBE and for a reconsideration of the decision reported in 
281 N.C. 174, 188 §.E. 2d 441. The petition was allowed and 
the appeal docketed as Case No. 29 at the Fall Term 1972. 


Plaintiffs seek to recover from defendant Allen the sum 
of $19,456.88 with interest from 1 October 1965. They allege 
that during negotiations for a long-term lease of defendant’s 
“Acton property” they spent the principal sum in preparing 
it as a site for a proposed motel, and that defendant, by and 
through her agent, Dr. Charles 8S. Norburn, agreed that she 
would pay this cost. Defendant denied both allegations and 
plead a counterclaim, which is not involved in this rehearing. 


Upon the trial the jury answered the issues in accordance 
with plaintiffs’ contentions and the court entered judgment 
upon the verdict that plaintiffs recover of defendant the sum 
of $19,456.88, the actual cost of the grading done, with interest. 
From this judgment defendant appealed to the Court of Appeals, 
which held that plaintiffs had offered sufficient evidence for 
the jury to find that Dr. Norburn was acting as defendant’s 
agent and that there was no error in the trial. Defendant ap- 
pealed to this Court as a matter of right under G.S. 7A-30(2). 
By a four-to-three decision this Court affirmed the Court of 
Appeals. Defendant, in compliance with our Rule 44, petitioned 
for a rehearing. Under Section (8) of the Rule, she addressed 
her petition to a single Justice, who allowed it. 


Bennett, Kelly & Long and Hendon & Carson for plaintiff 
appellees. 


Wilkams, Morris and Golding by James F. Blue III for 
defendant appellant. 


SHARP, Justice. 


In the light of the petition to rehear, the Court has recon- 
sidered the record and reviewed all briefs which have been 
filed. The question which we re-examine is the sufficiency of 
the evidence to withstand defendant Allen’s motions, made in 
accordance with G.S. 1A-1, Rule 50, for a directed verdict and 
for judgment notwithstanding the verdict. 


At the outset we note that at the same time plaintiffs filed 
this action against defendant Allen they also filed a separate suit 
against her alleged agent, Dr. Charles 8. Norburn, to recover 
from him the cost of the grading which they had done on 
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Allen’s Acton property. In that action plaintiffs alleged that 
on 17 June 1965 Norburn gave them his written agreement to 
“stand personally liable” for the actual cost of conduit grading 
and preparing the Acton property owned by Martha Mead 
Allen, “in case the lease is not continued after June 1, 1966,” 
and promised “‘to pay in cash for this” or by the conveyance of 
“the 734-acre tract in Ashe County.” 


By consent of all the parties, Judge Martin consolidated 
the two cases for trial, and this case against Allen comes to 
us on the transcript of the consolidated trials. 


In the Norburn case, the jury found that Dr. Norburn 
had received no consideration for his promise to pay the cost 
of grading Mrs. Allen’s property in the event she refused to 
lease the lands to plaintiffs, and Judge Martin entered judg- 
ment that plaintiffs recover nothing of the defendant Norburn. 
Plaintiffs appealed as a matter of right, under G.S. 7A-30(2), 
and we ordered a new trial because of an error in the judge’s 
charge. See Investment Properties v. Norburn, 281 N.C. 191, 
188 S.E. 2d 3842 (1972). 


Upon the consolidation of the Allen and Norburn cases 
for trial, it was inevitable that plaintiffs would offer much 
evidence which was competent against Norburn but not against 
Allen. For instance, at the time the written agreement upon 
which plaintiffs sued Norburn was introduced in evidence as 
plaintiffs’ Exhibit 10 (P-10), it was admitted only as against 
Norburn. When an “objection by Allen” was interposed to the 
admission of any evidence the ruling was either “sustained,” 
“sustained as to Allen,” or “overruled.’”’ Whatever the ruling, 
ordinarily the witness proceeded to answer the question, and 
the court gave no instruction limiting the jury’s consideration 
of the testimony. However, we doubt whether the confusion 
inherent in this situation could have been avoided in any event. 
We now find that in our first consideration of this defendant’s 
appeal we considered evidence which had been admitted only 
against defendant Norburn. 


Our re-examination of the record discloses that plaintiffs’ 
evidence applicable to defendant Allen tends to show: 


Dr. Charles Norburn and Mrs. Allen are brother and 
sister. At the time of the trial he was 80 years old, and she 
admitted to being ‘folder than Charles.” In 1965 she owned their 
parents’ old homeplace, sometimes referred to as the Acton 
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property; at others, as the Norburn property. Plaintiffs, In- 
vestment Properties, Inc., and Baxter H. Taylor, as co-venturers 
and partners, desired to acquire this property by a long-term 
lease as the site of a motel complex. Dr. Logan Robertson, then 
vice-president of Investment Properties, undertook the task of 
procuring the lease. He was related to the Norburn family by 
marriage; his son was married to Dr. Charles Norburn’s daugh- 
ter and his sister, to Dr. Norburn’s brother. Several months 
prior to 10 May 1965, Dr. Robertson requested Dr. Norburn to 
persuade Mrs. Allen (Martha) to lease the Acton property to 
plaintiffs. 


In a deposition introduced by plaintiffs, Dr. Norburn testi- 
fied that in his negotiations with his sister he was representing 
Dr. Robertson “more than Martha,” but he “wasn’t going to 
see her cheated.” Mrs. Allen, in her deposition introduced by 
plaintiffs, testified that Dr. Norburn was “certainly not acting 
as [her] agent” in connection with the lease of this property to 
plaintiffs; that she was renting the home and did not want to 
see the old homeplace destroyed and the hill removed. She 
wanted to keep the property as it was and continue to collect the 
rent. However, Dr. Norburn eventually convinced her that she 
should lease the property to plaintiffs. 


On 10 May 1965 Mrs. Allen and Investment Properties, 
Ine., by its vice-president, Dr. Robertson, executed a contract 
whereby she leased ‘“‘the old Norburn homeplace” to the 
plaintiff corporation for a period of fifty years from that date 
at a rental of $1,000.00 per month, the first payment to be due 
10 May 1966, or sooner if lessee began to receive income from 
the property before that date. Lessor retained the right to 
re-enter whenever any installment of rent became ten days in 
arrears. Upon re-entry, should the value of improvements made 
upon the property be less than $60,000.00 lessee bound itself to 
pay lessor the difference between that amount and the value 
of improvements actually made. Lessee assumed complete re- 
sponsibility for the property, including the payment of all taxes 
and assessments, and acquired “‘unrestricted control in grading, 
reshaping and development of this property.” 


Dr. Robertson testified that about a month after the execu- 
tion of the lease of 10 May 1965 (plaintiffs’ Exhibit 7), he 
“found out it was not a satisfactory loan instrument” and plain- 
tiffs would not be able to finance the construction of the pro- 
posed motel complex, which the parties had contemplated 
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plaintiffs would build upon the property, because the lease 
contained no clause subordinating Mrs. Allen’s rights in the 
land to those of the lending institution; that prior to May 
1965 he had not discussed with Dr. Norburn the matter of a 
subordination clause because he knew Dr. Norburn did not want 
to subordinate; that Dr. Norburn had told him “he didn’t want 
Martha to be in any jeopardy at all’’; that upon learning sub- 
ordination would be required for a construction loan, Dr. Rob- 
ertson reported this situation to Dr. Norburn, and the two then 
conferred with an attorney about the matter; that Dr. Norburn 
wanted to convert the property to commercial use and “felt” 
that they could work out ‘“‘a satisfactory lease.” 


Thereafter Dr. Norburn consulted several attorneys and, 
after ascertaining that a “subordination clause’ would permit 
the lessees to finance the construction of the proposed motel 
by a first mortgage on the leased premises, he became “so 
afraid of the whole business” that he demanded a guarantee 
which would protect Mrs. Allen from any loss. 


In defendant’s deposition, which plaintiffs offered in evi- 
dence, Mrs. Allen testified that she told Dr. Norburn positively 
she would not execute a new lease “‘to these people” (plaintiffs) ; 
that she knew Dr. Norburn “wanted to do something with the 
property but [she] told him not to lease it to Logan [(Dr. 
Robertson) ].” In July 1965 Mrs. Allen had an operation which 
was followed by a lengthy convalescence. 


Dr. Norburn, in his deposition which plaintiffs introduced, 
testified that Dr. Robertson ‘“‘came to [his] house day after 
day, with one proposition after another, trying to get [him] to 
get Martha to give [plaintiffs] another lease that would sub- 
ordinate her property”; that plaintiffs proposed various “guar- 
antees’”’ for Mrs. Allen’s protection and they had a number 
of “new leases” prepared; that Dr. Robertson ‘“‘promised a 
guarantee of the return of the property at the end of the lease, 
free and clear of debt” and that is what he told Dr. Norburn 
to tell Martha; that the lease Dr. Robertson later tendered 
merely provided that her property would revert to her at the 
end of any month the rent was not paid; that at one time Dr. 
Robertson proposed that plaintiffs themselves would put up 
one-third of the cost of the motel, but thereafter he withdrew 
this proposition. Dr. Norburn never agreed that any of plain- 
tiffs’ proposals were adequate to protect Mrs. Allen and none 
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was ever shown to her. She knew nothing about any of them 
and at no time did Dr. Robertson or Mr. Taylor ever have any 
conversation with her about her property. She never executed 
any contract with plaintiffs except the lease of 10 May 1965. 


On 5 June 1965, under a contract with plaintiffs, the Ashe- 
ville Contracting Company (of which plaintiff Taylor was 
president) started grading defendant’s property for the con- 
struction of the proposed motel. At that time Asheville Con- 
tracting Company also had a contract to do about three miles 
of grading and filling on Interstate Highway No. 40 near defend- 
ant’s property. It was agreed between plaintiffs and Asheville 
Contracting Company that Asheville Contracting Company 
would use all surplus dirt from defendant’s property on its I-40 
project and that plaintiffs would not be charged for moving 
any surplus material so used. Before any grading began Dr. 
Robertson’s son cleared the timber from the land and disposed 
of it as sawlogs and pulpwood. 


Plaintiff Taylor testified that grading was begun on de- 
fendant’s property on 5 June 1965 and continued for about 
two weeks. At that time, culverts and drainage pipes were put 
in and filling was done on the western part of the property. 
Except for some seeding this was the only work for which Dr. 
Norburn was billed, and all this was done before or during 
the week ending 12 June 1965. Thereafter Taylor’s crew moved 
off temporarily but came back on two occasions to grade the 
back part of the property. On these two occasions they removed 
surplus material, that is, material not needed for fills on 
defendant’s property, to fills on I-40. No charge was made for 
the removal of this surplus dirt. In all 25,000 cubic yards of 
dirt was moved, and about half of this dirt was used on defend- 
ant’s property. The actual cost of moving this dirt, installing 
pipe, and seeding was $19,456.88, and Dr. Norburn was billed 
for this amount. Plaintiffs “had a guarantee for the work 
from a person [they] thought would pay.” Dr. Robertson and 
Mr. Taylor had given Asheville Contracting Company their 
note for $19,456.88, but they have not received this amount from 
Dr. Norburn or anyone else. 


At the time plaintiffs were grading her property, Mrs. 
Allen was quite sick, and Dr. Norburn did not keep her informed 
about his negotiations on the grading. At some undisclosed time 
he took her to the property and showed her what had been 
done. 
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Dr. Robertson testified that after July 1965 he regarded 
the lease to be null and void; that on 12 December 1966, at 
Dr. Norburn’s request, he made the following entry upon it 
and returned it to Dr. Norburn: ‘‘Lease forfeited and returned 
this date. Settlement in accordance with the provisions of the 
Jlease and its associated papers is to follow. Investment Proper- 
ties of Asheville, Inc., by Logan T. Robertson, Vice-President” ; 
that notwithstanding this entry he did not regard the motel 
project as abandoned; that he continued to think they were 
still attempting to work out a “mutually agreeable lease” until 
he heard that defendant had signed a lease with West Side 
Motel Company on 13 October 1967. 


The only communication which Mrs. Allen herself ever 
received from either of the plaintiffs with reference to a lease 
was a letter written by Dr. Robertson to her on 29 September 
1965. Therein he told her that Dr. Norburn had told him she 
was worried about plaintiffs’ request for a change in the lease 
and that this had bothered him too; that when he had proposed 
the lessees put up one-third of the cost of constructing the motel 
he had not cleared this with his associate; that their money 
was ‘‘well invested” and “it would entail considerable loss to 
carry out [that proposal].” Dr. Robertson enclosed a ‘new 
lease” which he thought to be “a fine offer’ for her property 
and “a far safer guarantee.” He also promised to grade the 
entire area of the property. Mrs. Allen did not answer this 
letter, and she never signed the new lease which was enclosed. 


In her deposition, which plaintiffs introduced in evidence, 
Mrs. Allen testified that after plaintiffs forfeited the lease of 
10 May 1965 she knew then that “something would have to be 
done with the property” and, following her brother’s advice, 
she later executed a lease to the West Side Motel Company for 
the purpose of building and operating a Holiday Inn on it. 
Plaintiffs offered this lease, dated 18 October 1967, in evidence, 
but the court admitted only one sentence in it: “Lessee ac- 
knowledges that certain grading, excavating, and laying pipes 
and building manholes have heretofore been done on the leased 
premises.” 


At the close of plaintiffs’ evidence defendant’s motion for 
a directed verdict that plaintiffs were entitled to recover noth-. 
ing from her was denied. 
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The unrestricted testimony of Dr. Norburn as a witness 
for the defense in the consolidated trials tended to show: 


Prior to 17 June 1965 he had told Dr. Robertson “that 
Martha had flatly refused to mortgage her place.” On the night 
of 17 June 1965 Dr. Robertson came to his home with the prop- 
osition that if Mrs. Allen would “mortgage her place” for one- 
third of the cost of a 150-room motel, costing about one and a 
quarter million dollars, he and Mr. Taylor and their two associ- 
ates (Britt and McCullagh) would put up one-third of the 
money. This proposition seemed reasonable to Dr. Norburn and 
he told Dr. Robertson he believed his sister ‘‘would sign that,” 
but she would not do it “right off the bat’’; that it would take 
a little time, but if he kept talking to her he thought he could 
get her to sign it. Dr. Robertson’s reply to this was, “‘There 
isn’t any time, if she doesn’t sign it now we are going to take 
the machines away and we don’t know when we will do anything 
more and the Holiday Inn people instead of building there will 
build at Hendersonville, North Carolina, and they won’t want 
this place.” Upon hearing this Dr. Norburn said, “Well, go 
ahead and do it, I feel certain she will sign it.” Dr. Robertson 
said, “Suppose she doesn’t?” Dr. Norburn’s answer was, “Well, 
I know she will and if you will put up that much money [(one 
third) ] and grade that property for a motel site I will guaran- 
tee that she will sign it. If she does not I will pay for it my- 
self.” Dr. Robertson responded to this offer by saying, “Put 
it in writing.” Dr. Norburn immediately wrote and signed 
the document introduced in evidence against him as P-10. (On 
defendant’s cross-examination, Dr. Robertson, when he testified 
as a witness for plaintiffs, denied that he had secured Dr. Nor- 
burn’s promise to pay (P-10) in the manner detailed by Dr. 
Norburn. Dr. Robertson’s version of the transaction was not 
admitted as against Allen.) 


Prior to 17 June 1965 there had been no discussion between 
Dr. Norburn and either of the plaintiffs about taking dirt from 
defendant’s property over to the I-40 fill and neither Dr. Nor- 
burn nor Mrs. Allen knew of this plan. 


After Dr. Norburn agreed to pay the cost of grading if the 
lease of 10 May 1965 was not continued after 1 June 1966, 
plaintiffs declined to put up one-third of the cost of constructing 
the motel, and they never presented a proposed lease incorporat- 
ing such a provision. They continued, however, to grade defend- 
ant’s lot and began to remove dirt from the property to the 
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[-40 fill. Sometime during September, after observing that 
defendant’s property had been striped of its soil, Dr. Norburn 
went to his sister’s attorney, Mr. James Howell, who caused 
“Taylor’s men” to stop taking the earth. When Mrs. Allen saw 
that her place “was in ruins” she blamed Dr. Norburn for it, 
and he then “tried to get something out there that would be 
profitable for her.” 


On 12 December 1966, Dr. Norburn told Dr. Robertson that 
Mrs. Allen was demanding that plaintiffs surrender the lease 
of 10 May 1965 and pay her the amounts due under it. When 
Dr. Robertson said that plaintiff’s didn’t have the money Dr. 
Norburn said, ‘Well, give the lease up and let her rent it to 
somebody else.” It was then that Dr. Robertson made the entry 
of forfeiture upon the lease as previously quoted herein and 
returned the lease to Dr. Norburn. 


Dr. Norburn testified that, as he saw it, when plaintiffs 
failed to fulfill Dr. Robertson’s promise that they would per- 
sonally put up one-third of the cost of the motel they breached 
the promise which caused him to guarantee the cost of grading 
and thereby released him from the agreement. 


Dr. Norburn began negotiations for a lease of defendant’s 
property to the West Side Motel Company for the construction 
of a Holiday Inn after Dr. Robertson surrendered the lease of 
10 May 1965 to him. When this lease was prepared Dr. Norburn 
gave it to his brother, Dr. Russell Norburn, who was acting for 
Mrs. Allen. Dr. Russell Norburn took the lease to her and, after 
she went over it with him and her lawyer, she signed it. 


Plaintiffs seek to hold Mrs. Allen liable for the cost of 
the grading they engaged Asheville Contracting Company to 
do upon the theory that Dr. Norburn, acting within the scope 
of his authority as her agent, authorized the work and agreed 
to pay for it. 3 Am. Jur. 2d Agency § 261 (1962). Defendant’s 
motion for a directed verdict presents the question whether the 
evidence, viewed in the light most favorable to plaintiffs, is 
legally sufficient to establish this premise. Adler v. Inswurance 
Co., 280 N.C. 146, 185 S.E. 2d 144 (1971); Kelly v. Harvester 
Co., 278 N.C. 158, 179 S.E. 2d 396 (1971). 


[1] A principal is liable upon a contract duly made by his 
agent with a third person (1) when the agent acts within the 
scope of his actual authority; (2) when the contract, although 
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unauthorized, has been ratified; (3) when the agent acts within 
the scope of his apparent authority, unless the third person has 
notice that the agent is exceeding his actual authority. Research 
Corporation v. Hardware Co., 268 N.C. 718, 721, 140 S.E. 2d 
416, 418-19 (1965); Hooper v. Trust Co., 190 N.C. 428, 130 
S.E. 49 (1925). “One dealing with an agent or representative 
with known limited authority can acquire no rights against the 
principal when the agent or representative acts beyond his 
authority or exceeds the apparent scope thereof.” Texas Co. v. 
Stone, 232 N.C. 489, 491, 61 S.E. 2d 348, 349 (1950). 


[2] When plaintiffs rested their case against Mrs. Allen the 
evidence tended to show: At plaintiffs’ request on 10 May 1965 
Dr. Norburn had procured Mrs. Allen’s signature to a contract in 
which she leased her Acton property to Investment Properties, 
Ine., for a term of 50 years at a specified monthly rental to be- 
gin not later than 10 May 1966, or earlier if plaintiffs began 
to receive any income from the property. The contract gave 
plaintiffs carte blanche in grading, reshaping, and developing 
the property, but it contained no agreement that defendant 
would subject her land to the lien of a construction loan if plain- 
tiffs required borrowed money to develop the premises. Dr. Nor- 
burn had previously made it quite clear to Dr. Robertson, who 
was acting for plaintiffs, that he was not interested in subordi- 
nating his sister’s interest in the land, and plaintiffs had ac- 
cepted the lease with that understanding. Shortly thereafter, 
however, Dr. Robertson told Dr. Norburn that plaintiffs would 
not be able to finance construction of the motel complex they had 
planned to put on the property unless they could give the lender 
a first lien on the premises. 


After consulting counsel and learning the possible con- 
sequences of such a concession Dr. Norburn told Dr. Robertson 
that he would not try to persuade his sister to subordinate her 
interest in the leased premises unless plaintiffs gave her a guar- 
antee which would save her harmless in the event the con- 
struction loan was not paid. Subsequently Dr. Robertson came 
to Dr. Norburn’s home “day after day with one proposition after 
another, trying to get [him]} to get Martha to give [Dr. Robert- 
son] another lease that would subordinate her property.” When 
informed of the situation Mrs. Allen told Dr. Norburn flatly 
that she would not execute a new lease to “these people,” and 
told him pointedly not to lease the premises to Dr. Robertson. 
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Notwithstanding defendant’s instructions, Dr. Norburn 
continued to regard the proposed construction of a motel on 
her premises as a good business proposition for his sister if she 
could be secured against loss, and he continued to negotiate 
with Dr. Robertson for a guarantee which would protect her 
in the belief that they could agree upon one. However, plaintiffs 
were never willing to give a guarantee satisfactory to Dr. Nor- 
burn, and he never approved any proposition which they pre- 
sented to him. Neither he nor they ever submitted any of these 
proposals to Mrs. Allen. She never agreed to subordinate her 
property, and she never signed another contract of any kind with 
plaintiffs. 


The fact that Dr. Norburn, at plaintiffs’ instance had ob- 
tained his sister’s signature to the lease dated 10 May 1965 did 
not clothe him with apparent authority to re-negotiate the 
lease, and all the evidence tends to show he had no actual 
authority to do so. Further, the evidence tends to show that 
throughout their negotiations with Dr. Norburn plaintiffs were 
fully aware (1) that they could not secure a construction loan 
for their motel project unless Mrs. Allen executed a new con- 
tract in which she agreed to give the lending institution a first 
lien on the leased premises; (2) that without a new contract 
they expended funds and graded her property at their own risk; 
(3) that until they could agree with Dr. Norburn upon a 
guarantee which he believed would protect Mrs. Allen he 
would not attempt to get her signature on a new lease; and (4) 
that even if they satisfied Dr. Norburn, he might not be able 
to procure her signature. Notwithstanding, plaintiffs continued 
to go forward with preparations to construct the motel. They 
cleared defendant’s property of all growth and did extensive 
grading on it as a site for a motel. The portion of this work 
for which plaintiffs seek to recover from defendant was com- 
pleted by 12 June 1965 except for seeding. 


The only explanation of plaintiffs’ course of conduct is the 
testimony of plaintiff Taylor that, “we had a guarantee for 
the work from a person we thought would pay.” This person 
was certainly not Mrs. Allen. She never agreed to pay plaintiffs 
anything and the record contains no suggestion that she knew 
anyone else had done so. 


Plaintiff Taylor testified that ‘they’ charged the work 
done on Mrs. Allen’s property to Dr. Norburn and, sometime 
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later, he billed him for the $19,456.88—the bill for which they 
have sued both Dr. Norburn and Mrs. Allen. 


It is in evidence from Dr. Norburn’s unrestricted testimony 
as a witness for the defense that, on 17 June 1965, when Dr. 
Robertson threatened to abandon the motel project unless plain- 
tiffs got a new lease, Dr. Norburn told him if plaintiffs would 
put up one-third of the cost of the construction he felt certain 
his sister would execute a new contract; that, if she did not, 
he would pay for the grading done in the meantime. It was 
then that Dr. Norburn wrote out and signed plaintiffs’ Exhibit 
10, which is not in evidence against Allen. 


[3] Without Dr. Norburn’s testimony there is no evidence in 
the Allen case from which the jury could find that either she 
or he ever promised to pay for the grading. This testimony, 
however, does not help plaintiffs’ case for it shows (1) that Dr. 
Norburn made the promise upon a condition which was not met 
and (2) that he made the agreement with plaintiffs in his per- 
sonal capacity and not as the agent of Allen. In making his 
promise of 17 June 1965 to Dr. Robertson, Dr. Norburn did 
not profess to be acting for Mrs. Allen. He acted in his own 
name and pledged his credit only. Dr. Robertson understood 
this and was then satisfied to have it so. Plaintiffs did no grad- 
ing on Mrs. Allen’s property in reliance upon any obligations on 
her part to pay for it. See Rounsaville v. Insurance Co., 138 
N.C. 191, 50 S.E. 619 (1905). When a party contracts with a 
known agent personally on his own credit alone, he will not 
be allowed afterwards to charge the principal. Having dealt with 
the agent as a principal he cannot set up an agent’s apparent 
authority, on which he did not rely, so as to establish rights 
against a principal. 8 Am. Jur. 2d Agency §$ 75, 271 (1962). 
See also Mechem, Outlines of the Law of Agency §& 297 (4th 
ed. 1952). 


[4] We now hold, therefore, that the evidence admitted against 
Mrs. Allen is insufficient to establish that she or anyone pur- 
porting to act for her promised to pay for the work done on 
her property by Asheville Contracting Company. That being so, 
no question of ratification arises since “ratification is not possi- 
ble unless the person making the contract, in doing so, purported 
to act as the agent of the person... claimed to be the principal. 
Air Conditioning Co. v. Douglass, 241 N.C. 170, 84 S.E. 2d 
828; Flowe v. Hartwick, 167 N.C. 448, 88 S.E. 841.” Patterson 
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v. Lynch, Inc., 266 N.C. 489, 492-98, 146 S.E. 2d 390, 398 
(1966). See also Annot., 124 A.L.R. 893 (1940). 


Upon reconsideration on rehearing, the Court now deter- 
mines: (1) Its former decision reported in this case, in 281 
N.C. 174, 188 S.E. 2d 441, affirming the decision of the Court of 
Appeals (18 N.C. App. 406, 185 S.E. 2d 711), was not sustained 
by the record and is no longer authoritative. (2) The trial court 
erred in overruling defendant’s motion for a directed verdict 
and for judgment notwithstanding the verdict. (8) The order 
affirming the Court of Appeals is vacated. (4) This opinion 
becomes the law of the case. 


The decision of the Court of Appeals is reversed with direc- 
tions that it remand the case to the Superior Court of Buncombe 
County for the entry of judgment dismissing the action with 
prejudice. 


Reversed. 


Justices HUSKINS and MOORE dissent. 





STATE OF NORTH CAROLINA v. LESTER SAWYER 


No. 76 
(Filed 9 May 1978) 


1. Assault and Battery § 14; Burglary and Unlawful Breakings § 5— 
felonious breaking and entering of home —felonious assault — suffi- 
ciency of evidence 


Evidence in a felonious breaking and entering and felonious assault 
case was sufficient to withstand motion for nonsuit where it tended 
to show that defendant gained entry to a home while none of the 
occupants were there by ripping a lock off the door and that defend- 
ant struck an employee of the homeowner several times with a bicycle 
pump when the employee arrived at the home to investigate defend- 
ant’s presence there. 


2. Criminal Law § 163— jury charge — sufficiency of assignment of error 
Defendant did not comply with Rule 19(8), Rules of Practice in 


the Supreme Court, where he failed to indicate in what particular 
portions of the judge’s charge to the jury were erroneous. 


3. Criminal Law § 95— corroborative evidence — admissibility 


Testimony of three witnesses as to statements made to them 
by the victim of an assault tended to corroborate the testimony of 
the victim himself and was properly admitted for that purpose. 
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4. Burglary and Unlawful Breakings § 7-—— verdict of guilty of felonious 
breaking and entering — necessity for guilty verdict on felonious lar- 
ceny count 


A verdict of not guilty in the larceny count against defendant did 
not require that judgment be arrested in the felonious breaking and 
entering count as a defendant need not successfully complete a larceny 
to be guilty of felonious breaking and entering. 


5. Assault and Battery § 17— verdict of guilty of assault with a deadly 
weapon — modification of sentence 


The verdict returned by the jury which did not incorporate all of 
the elements of felonious assault must be treated as a verdict of 
guilty of assault with a deadly weapon with maximum punishment 
being imprisonment for two years. 


APPEAL by defendant from Thornburg, J., 830 October 1972 
Criminal Session of BUNCOMBE Superior Court, transferred for 
initial appellate review by the Supreme Court by order dated 
26 March 1978 entered pursuant to G.S. 7A-81(b) (4). 


At 17 October 1972 Criminal Session the grand jury re- 
turned two bills of indictment which charged defendant with 


eriminal offenses alleged to have been committed on 18 July 
1972. 


In the first count of a two-count bill defendant was charged 
with feloniously breaking and entering the described dwelling 
house of one J. B. Roberts; and, in the second count, defendant 
was charged with the felonious larceny of described firearms 
of J. B. Roberts. 


In a separate bill containing a single count defendant was 
charged with feloniously assaulting one Chester Ward. 


Evidence was offered by the State and by defendant. 


Uncontradicted evidence tends to show the facts narrated 
below. 


J. B. Roberts (Roberts) owned a farm on Hamburg Moun- 
tain Road—off Reems Creek Road—-in or near Weaverville. He 
had lived there since 1948. Chester Ward (Ward), who ran 
Roberts’s farm, lived in a house some 500-600 feet above the 
Roberts residence. 


A single lane gravel driveway led from Hamburg Mountain 
Road to the Roberts residence. There were some pines along this 
driveway. When leaving the Hamburg Mountain Road, you 
“go around a curve, and go up to the house.” 
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Jerry Russell (Russell), a school principal, lived “just off” 
Hamburg Mountain Road. His house (mobile home) was ap- 
proximately 500 yards northeast of the Roberts house. Both 
houses were up on hills. The Roberts house and all or most of 
the Roberts driveway could be seen from the Russell house. 


Roberts had enclosed what had been a two-car garage and 
made it into a den or rumpus room. A carport immediately ad- 
joined this room. The articles in the rumpus room included a 
gun rack, a bear hide and a pool table. Roberts had a collection 
of sixteen firearms, consisting of pistols, rifles and shotguns. 
Three were on the rack in the rumpus room. The others were 
on a rack in the hall near a bedroom. 


Both Roberts and Ward had known defendant for ten years 
or more. About three years before 18 July 1972, defendant had 
painted the kitchen, bathroom and outside trim of the Roberts 
house. Mrs. Roberts had been at home when that painting was 
done. With this exception, Roberts had never given defendant 
permission to enter his home. 


On Tuesday, 18 July 1972, Roberts left home about 9:15 
a.m. His wife and children “had already gone that morning.” 
During the past two years, Roberts’s wife had been working 
with him at Roberts’s place of business “on Tunnell Road next 
to the Highway Patrol.” Roberts’s guns were in the racks when 
he left that morning. Before leaving, Roberts locked the door to 
his house and talked with Ward about Ward’s work for that 
day. Ward had been with Roberts for fifteen years and had a 
key to his house. 


Nobody was at home at his house after Roberts left. Ward 
worked on the farm all day. He was using “a bush-hog behind 
a tractor” in the pasture above Ward’s house. He was “on the 
other side of the tobacco barn” and ‘‘couldn’t see the [Roberts | 
house all day” until late afternoon when he went there with 
Russell. 


Russell returned from school about 7:15 p.m. He went 
directly to the Roberts house and parked his truck in Roberts’s 
driveway. No one else was there. The door “leading into the 
house off of the carport” was closed. Russell was looking for 
Ward. He heard a tractor “running” and walked to a point 
200-300 yards above the Roberts house where he found Ward 
operating “‘the tractor and bush-hog unit.” 
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Ward left the field with Russell. They went to Roberts’s 
yard, got “in the Jeep,” and drove to Russell’s house to enable 
Russell to change his clothes. Roberts had a calf for Russell 
and Ward was going to help Russell move it from Roberts’s 
barn to Russell’s house. They got out of the Jeep at Russell’s 
house. Before Russell could change his clothes, Ward and Rus- 
sell saw an Oldsmobile car go up the Roberts driveway. Ward 
said, “I better go see who that is,’ got in his Jeep and went 
straight to the Roberts house. While waiting for Ward’s return, 
Russell had fed his dog and had started toward the barn to feed 
his cow when he heard Ward coming back in the Jeep hollering, 
“Help, emergency,” and saw that Ward “‘was bloody as a hog.” 


With reference to what occurred when he returned to the 
Roberts house, Ward’s testimony, summarized except when 
quoted, is set forth below. 


Defendant’s Oldsmobile was parked, “headed right in 
towards [Roberts’s] carport.” After parking the Jeep, Ward 
went into the carport. When walking past defendant’s car he 
noticed “painting outfit stuff’ and old throw cloths on the back 
seat. The lock on the door from the carport to the rumpus room 
had been torn off. There were two holes in the door, right above 
the location of the lock. The lock itself had been prized off and 
was lying on the floor of the carport. Upon entering, Ward 
found defendant standing in the rumpus room. Three guns on 
the rack in the rumpus were gone. When Ward exclaimed, “‘His 
guns is gone,” defendant said, ‘Don’t you accuse me of that.” 
Ward then asked, “What in the dickens are you doing here 
then?” Ward then went into the hall and defendant walked 
along with him. All the guns were gone from Roberts’s main 
gun rack. When Ward said that he had to get a telephone and 
call Roberts, defendant knocked him down, “grabbed [him] by 
the throat... just like he was a’choking a chicken,” and beat 
Ward over the head with a bicycle pump which had been Iving 
on the pool table in the rumpus room. In addition to bruises, 
Ward’s injuries included a split or “‘busted” ear and a “knot” 
on his forehead “as big as a goose egg.” After beating Ward, 
defendant put the bicycle pump back on the table and went 
outside. Then he started calling to Ward to give him the keys 
to the Jeep. He did not get them. Soon thereafter defendant 
jumped in his car and drove away. When defendant left, Ward 
got into his Jeep and went back to Russell’s house. Ward did 
not see defendant again until two or three days later. 
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Ward made no effort to look inside of defendant’s car after 
he had been beaten. He “wasn’t in much shape to do anything.” 
Defendant did not offer to give Ward defendant’s car keys or 
suggest that Ward search defendant’s car. Instead, defendant 
gave him “‘no chance to look in.” 


Testimony of Russell, summarized except when quoted, in- 
cludes the following: Ward’s ear was cut and bleeding when 
he returned from the Roberts house. Referring to a knot on the 
front of Ward’s head, Russell testified: “I have never seen a 
knot that big on a man before.” There was “another pretty bad 
place ... that was bleeding in the back of his head,” and ‘“‘a 
cut place... about an inch long around his neck....” Russell 
and Ward went back to the Roberts house. Russell telephoned 
Roberts’s place of business and was advised that Roberts was 
on his way home. There were no guns on the racks. A bent 
bicycle pump was on the pool table. There was a spot of blood 
on the floor. No chrome-looking or other pistol] was under the 
pool table. Russell and Ward were leaving when Roberts arrived. 
There was other testimony by Russell as to statements made to 
him by Ward as to what had occurred in the Roberts house. 


Testimony of Roberts, summarized except when quoted, 
includes the following: While on his way home, he passed 
defendant at the Reems Creek bridge. Defendant was driving 
an Oldsmobile. As they passed, Roberts “threw [his] hand up 
at him; [defendant] throwed his back.” After meeting Ward 
and Russell, Roberts went back to the house and called the 
sheriff’s department. With reference to Ward’s condition, Rob- 
erts testified: “He ... was bleeding all over. He had a big knot 
on his head. His ear was cut in two... and blood was running 
down his shirt.” There was blood on the floor in the rumpus 
room. The bicycle pump was bent. The gun racks were empty. 
The value of the missing guns was $1,260.00. The knobs had 
been “‘knocked plumb off” of the door from the carport into the 
rumpus room. There were two holes the size of “a big screw- 
driver spike” above the place where the lock “had been yanked 
off.””’ He had given no one permission to go into his home or to 
borrow or to use any of his guns. He did nct recover any of his 
guns. Ward did not own or possess a gun. Roberts had never 
seen him with a gun. Roberts also testified to statements made 
to him by Ward as to what had occurred inside the Roberts 
house. 
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Maurice C. Ramsey, of the Buncombe County Sheriff’s 
Department, answered Roberts’s call. He arrived at the Roberts 
home about 7:45 p.m. He described the physical appearance of 
Ward, the condition of the door, the empty gun racks, and the 
bicycle pump. He also testified to statements made to him on 
that occasion by Ward. 


Other evidence offered by the State included the following: 
Roberts and Ward testified that they had not seen defendant at 
the Roberts house since he worked on the painting job there three 
years or so prior to 18 July 1972. Roberts testified defendant 
had not done any work for him other than the painting job; 
that he had no recollection of any incident involving help by 
defendant ‘“‘in baling some six or seven hundred bales of hay 
there on [his] property, in exchange for [Roberts] helping him 
and his daddy up there at Beech’; and that he recalled that 
Ward had “baled some hay for [defendant’s] daddy.” Ward 
testified that defendant ‘‘never did help us bale no hay” but 
that he [Ward] had “‘baled hay at [defendant’s] daddy’s house.”’ 
Ward testified that he was fifty-eight years old; that he was 
something like “five foot seven and a half” tall; and that he 
guessed he did not “weigh over a hundred and twenty-five 
pounds soaking wet.” Ward testified there was no pistol in the 
rumpus room when defendant attacked him; that he had not 
owned a pistol since he had been on the Roberts place; that he 
did not carry a pistol; and that he did not have a pistol in his 
possession on 18 July 1972. 


Defendant’s evidence consists solely of his own testimony 
which, summarized except when quoted, is set out below. 


He had known both Roberts and Ward for ten or twelve 
years. On 18 July 1972 he drove to Roberts’s house in his ’63 
blue and white Oldsmobile. He went there to see if he could 
arrange for Roberts to bale some hay for his [defendant’s] 
father. Roberts had baled hay for the defendant’s father in 
the past. On one occasion defendant had helped Roberts “put 
up about seven hundred bales in order to get [Roberts] to bale 
some for [defendant]. He drove up to the carport and parked. 
The windows were rolled down. He saw no one in or about the 
house. He had his painting equipment in his car. According to 
habit, he took his car keys with him when he got out of the 
car. He first went to the side door on the upper side of the house 
and knocked. This was not the door to the rumpus room. After 
he had knocked three or four times, he heard “a police radio” 


N.C.] SPRING TERM 1978 295 


State v. Sawyer 


which would “come on and then go off.” After this happened 
“three or four times,” he figured there was somebody there and 
went to the bedroom window at the far end (from the rumpus 
room) of the house and knocked. He then walked around the 
house and hollered four or five times for Ward. He did not see 
Ward or anyone else. 


As he started to leave the lower side of the house, he heard 
the Jeep pull up and saw Ward get out and go into the house. 
Just as defendant got to the corner of the house, Ward came 
out and said, ‘‘Lester, somebody stole all of J. B.’s guns.” De- 
fendant then went with Ward through the door from the 
carport to the rumpus room. It looked like somebody had prized 
the lock off of this door. Ward said that he would have to try 
to get in touch with Roberts. Defendant volunteered to help 
him. Defendant followed Ward to the telephone at the end of 
the hall. When Ward could not find the phone number, defend- 
ant suggested that he call information and get it. Then Ward 
accused defendant twice “of stealing J. B.’s guns.’’ Whereupon, 
defendant reached in his pocket and got his car keys and 
offered them to Ward and told him to go search his car. As 
defendant turned around and started out the door, Ward said: 
“Wait a minute, I think I’ll just blow your head off.” When 
defendant turned around Ward had “a pistol right between 
[defendant’s] eyes.” It looked like “‘a chrome-plated .22 or .32 
pistol.” Ward and defendant were standing on opposite sides of 
the pool table. Defendant thought of running but decided 
against it. Instead, he again offered Ward his car keys and 
invited him to search his car. Whereupon, Ward said: “I ain’t 
going to do that, I’m going to kill you.” Defendant then ‘‘reached 
and grabbed that piece of pipe right there and knocked the gun 
out of his hand and kicked it up under the pool] table... [and] 
hit him three times.” Defendant then got in his car and left. 
He did not remember seeing Roberts ‘‘down near the mill wheel 
as [he] was going down.” 


Defendant testified that he was arrested on 20 July 1972. 
He testified that he was forty-one vears old and weighed 229 
pounds. 


With reference to the first count in the two-count bill, 
which charged felonious breaking and entering, the jury re- 
turned a verdict of guilty as charged; and, based on this verdict, 
the court pronounced judgment imposing a prison sentence of 
ten years. 
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With reference to the second count in the two-count bill, 
which charged felonious larceny, the jury returned a verdict of 
not guilty. 


With reference to the separate bill which contained the 
single count charging felonious assault, the record shows the 
following occurred when the verdict was returned: 


“THE COURT: Now you will have to listen to this and let me 
finish the question before you answer. As to the bill of indict- 
ment charging the defendant with the felonious crime of assault 
with a deadly weapon with intent to kill inflicting serious in- 
jury, do you find the defendant guilty as charged, guilty of 
assault with a deadly weapon inflicting serious injury, guilty of 
assault with a deadly weapon, guilty of assault inflicting serious 
injury, guilty of assault involving an attempt to inflict serious 
injury, guilty of simple assault, or not guilty. 


“FOREMAN: Guilty of assault with a deadly weapon with 
the intent to inflict serious bodily harm. 


“THE CourRT: Members of the Jury, as your verdict you 
find the defendant guilty of assault with a deadly weapon in- 
flicting serious injury. This is your verdict so say you all. 
(Affirmative response from Jury.) 


“THE Court: All right. You may have a seat.” 


Based upon this verdict, the court pronounced judgment 
which imposed a prison sentence of five years but provided that 
this sentence was to run concurrently with the ten-year sentence 
imposed by the judgment based on defendant’s conviction of 
feloniously breaking and entering. 


Defendant excepted and appealed. 


Attorney General Robert Morgan, Assistant Attorney Gen- 
eral Roy A. Giles, Jr., and Associate Attorney John M. Silver- 
stein for the State. 


S. Thomas Walton for defendant appellant. 


BOBBITT, Chief Justice. 


[1] Assignments of Error Nos. 10 and 11 relate to the denial 
of defendant’s motions for judgments as in case of nonsuit. 
The rules applicable when testing the sufficiency of the evi- 
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dence to withstand a motion for judgment as in case of nonsuit 
have been often stated and need not be repeated. See State v. 
Vestal, 278 N.C. 561, 567, 180 S.E. 2d 755, 759-60 (1971), and 
cases cited. When considered in the light most favorable to the 
State, the direct and circumstantial evidence was sufficient to 
require that it be submitted to the jury in respect of the felo- 
nious breaking and entering and the felonious assault charges 
and to support the verdicts of the jury. 


[2] In Assignments of Error Nos. 14, 15, 16, 17 and 18, 
defendant quotes excerpts from the charge and asserts the 
court erred in so charging the jury. In these assignments, 
defendant does not indicate in what particular any of the quoted 
excerpts is erroneous. He ignores the requirement of Rule 19(3), 
Rules of Practice in the Supreme Court, 254 N.C. 783, 797, as 
interpreted in numerous decisions of this Court, that “always 
the very error relied upon shall be definitely and clearly pre- 
sented, and the Court not compelled to go beyond the assignment 
itself to learn what the question is.” State v. Mills, 244 N.C. 
487, 94 8.E. 2d 324 (1956). Moreover, we perceive no errer prej- 
udicial to defendant in any of these excerpts. 


[3] Assignments of Error Nos. 4, 5, 6, 8 and 9 refer to the 
admission over defendant’s general objection of testimony of Rob- 
erts, Russell and Ramsey as to statements made to them by 
Ward shortly after Ward was injured. “The general admis- 
sion of evidence competent for a restricted purpose will not be 
held reversible error in the absence of a request at the time that 
its admission be restricted.” 7 Strong N. C. Index 2d, Trial § 17. 
see also Rule 21, Rules of Practice in the Supreme Court, 254 
N.C. 788, 8038. Obviously, the testimony to which these assign- 
ments refer was offered as tending to corroborate the testimony 
of Ward. Undoubtedly, if defendant had so requested, the trial 
judge would have given an explicit instruction to the effect that 
this evidence was competent for consideration only as corrob- 
orative testimony. 


[4] Assignment of Error No. 20 is based on defendant’s excep- 
tion to the denial of his motions after verdict for the arrest of 
judgment in each of the two cases in which verdicts of guilty 
were returned. Defendant did not then state any ground on 
which he based these motions. On appeal, he refers only to his 
motion to arrest judgment in the case in which defendant was 
found guilty of felonious breaking and entering. He asserts that 
the verdict of not guilty in the larceny count requires that judg- 
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ment be arrested in the felonious breaking and entering count. 
This contention is without merit. Pertinent legal principles 
include the following: “Under G.S. 14-54, if a person breaks or 
enters one of the buildings described therein with intent to 
commit the crime of larceny, he does so with intent to commit 
a felony, without reference to whether he is completely frus- 
trated before he accomplishes his felonious intent. ... [H]is 
eriminal conduct is not determinable on the basis of the success 
of his felonious venture.” State v. Smith, 266 N.C. 747, 147 
S.E. 2d 165 (1966) ; State v. Nichols, 268 N.C. 152, 150 S.E. 2d 
21 (1966). 


Defendant’s brief states no reason or argument and cites 
no authority in support of Assignments of Error Nos. 1, 2, 3, 7, 
12, 18 and 19. Hence, they are deemed abandoned. Rule 28, 
Rules of Practice in the Supreme Court, 254 N.C. 788, 810. 


[5] Assignment of Error No. 18 is based on defendant’s ex- 
ception to the court’s failure to pronounce judgment on the 
verdict as stated in the words of the foreman. The record perti- 
nent to this assignment quoted in our preliminary statement 
indicates that the presiding judge failed to hear or fully compre- 
hend what the foreman had said. Under the circumstances, we 
think the judgment in the felonious assault case must be based 
on the verdict as stated in the words of the foreman. 


The verdict as returned by the jury did not incorporate all 
of the elements of felonious assault. It must be treated as a 
verdict of guilty of assault with a deadly weapon. Hence, the 
maximum punishment was imprisonment for a term of two 
years. 


Although the sentence pronounced in the two judgments 
are to run concurrently, the judgment in the felonious assault 
case is modified to provide for a sentence of two years in lieu 
of a sentence of five years; and, upon certification of this opin- 
ion to the superior court, a new commitment will be issued to 
reflect this modification of the judgment. As heretofore the sen- 
tences pronounced in the judgment for felonious breaking and 
entering and in the modified judgment for assault with a deadly 
weapon are to run concurrently. 


The conclusion reached is as follows: There was no error 
in the trial or judgment in the felonious breaking and entering 
case. There was no error in the trial and verdict of. guilty of 
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assault with a deadly weapon in the felonious assault case; 
however, the judgment in the assault case is modified so as to 
reduce the sentence from five years to two years and, as so 
modified, is affirmed. 


Felonious breaking and entering case: No error. 


Assault case: No error in trial; judgment modified and 
affirmed. 





ROBERT H. MAacPHERSON, JOSEPH D. LEWIS, HARRY HEWITT, 
LEONARD R. ORDERS, JR., FoR THEMSELVES AND FOR AND ON BEHALF 
OF THE CITIZENS, RESIDENTS, AND PROPERTY OWNERS IN WARD 8 OF THE 
CiTy OF ASHEVILLE, NORTH CAROLINA v. THE CITY OF ASHEVILLE 
AND THE KINGSTON CORPORATION anp THE ERVIN COMPANY 


No. 28 
(Filed 9 May 19738) 


1. Parties § 3; Rules of Civil Procedure §§ 19, 25— motion to add neces- 
sary party defendant — movant not a party to the action — absence of 
prejudice 

Where plaintiffs sought to restrain a municipality from issuing 
a building permit for construction of an apartment complex to corpo- 
rate defendant or its successors or assigns, and corporate defendant’s 
parent corporation became the owner of the legal title to the land 
upon which the apartments were to be constructed, the trial court 
had full authority, on its own motion, to bring the parent corporation 
in as a necessary party, and plaintiffs were not prejudiced by the 
irregularity, if any, in the court’s allowance of a motion by the parent 
corporation, which was not a party to the action, that it be made a 
party defendant pursuant to G.S. 1A-1, Rule 25(d). G.S. 1A-1, Rules 
19(a) and (b). 


2. Municipal Corporations § 30— applicant for building permit — when 
status attaches 


Under the Asheville Zoning Ordinance, one does not become an 
“applicant” for a building permit relating to a group development 
until he submits his site plan to the City Council; therefore, the fact 
that a corporation owned no interest in the land to be developed at 
the time it submitted its site plan to the Planning and Zoning 
Commission was of no significance where the corporation was the 
owner of the property when it thereafter formally tendered its plan 
to the City Council. 


3. Statutes § 5— construction — administrative interpretation 


Where an issue of statutory construction arises, the construction 
adopted by those who execute and administer the law in question is 
relevant and may be considered. 
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4. Municipal Corporations § 30— building permit — owner of property — 
prospective vendee under executory contract of sale 


An applicant for a building permit for construction of an apart- 
ment complex was an “owner” of the land to be developed within the 
meaning of a municipal zoning ordinance where it was the prospective 
vendee under an executory contract of sale executed by the record 
owners. 


APPEAL by plaintiffs from judgment of Thornburg, J., 
4 September 1972 Session, BUNCOMBE Superior Court. 


By this action plaintiffs seek to enjoin The Kingston 
Corporation from applying for or obtaining a building permit 
for a proposed apartment complex and to enjoin the City of 
Asheville from issuing such permit to The Kingston Corpora- 
tion, its successors or assigns. None of the parties having re- 
quested a jury trial, the matter came on for hearing before 
Judge Thornburg who heard the evidence, found the facts and 
entered the judgment from which plaintiffs appeal. 


The facts necessary to an understanding of the questions 
presented on this appeal appear in the following numbered 
paragraphs: 


1. The plaintiffs are citizens and residents of Asheville, 
North Carolina, residing in Ward 8 of said City where they 
own residential real estate. 


2. The Kingston Corporation is incorporated under the 
laws of North Carolina and is a wholly owned subsidiary of 
The Ervin Company, incorporated under the laws of Delaware 
with its principal office in Charlotte, North Carolina. 


3. Section 9C of Ordinance number 3822 of the City of 
Asheville deals with “group developments” as defined in Section 
19 of said ordinance. Section 9C reads as follows: 


“C, GROUP DEVELOPMENTS. Group Developments as 
defined in Section 19 of this Ordinance, planned as a single 
unit may be approved by the City Council. The following 
procedure is set forth to permit diversification in the 
location of structures and to improve circulation and other 
site qualities while insuring adequate standards relating 
to public health, safety, welfare, and convenience in the 
arrangement of structures and facilities in planned group 
developments such as shopping centers, industrial parks, 
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large retail establishments, drive-in theaters, public Hous- 
ing Developments, leased or conventional, etc. 


1. Prior to the issuance of building permits for the 
construction of building in any group development, a site 
pian shall be submitted to and approved by City Council. 
Prior to such approval, the City Council shall obtain the 
recommendations of the Asheville Planning and Zoning 
Commission on any site plan for a group development and 
hold a public hearing in relation thereto, at which parties 
in interest and citizens shall have an opportunity to be 
heard. A Notice of such public hearing shall be given once 
a week for two successive calendar weeks in a newspaper 
published in the City of Asheville. Said notice shall be pub- 
lished the first time not less than fifteen (15) days prior 
to the date fixed for said hearing. 


2. The applicant must be the owner of the land con- 
sidered for the group development, or the owner’s duly and 
legally authorized agent. In cases of public housing de- 
veloper or housing authority or its successor shall be per- 
mitted to make direct application hereunder.” 


4. On 15 May 1971 Lillian 8S. Roberson, acting by and 
through her attorney-in-fact, Sarah Virginia Roberson, executed 
a written agreement whereby she gave The Kingston Corpora- 
tion, its successors and assigns, the right to purchase a tract of 
land consisting of approximately twenty acres, said land being 
a portion of Lot 19, Sheet 29, Ward 8, as shown on the tax 
maps of the City of Asheville. This agreement provided that 
The Kingston Corporation could give written notice of its inten- 
tion to purchase the property any time to and Including 15 Sep- 
tember 1971, and that the agreement could be extended for an 
additional period of sixty days if necessary to obtain the Fed- 
eral Housing Administration’s approval of a project The King- 
ston Corporation proposed to build on the land described in the 
option. The name and type of the project was not specified in 
the option agreement but it was stated therein that the seller 
would cooperate with The Kingston Corporation ‘for any reason- 
able request, which may be necessary to complete the project, as 
to zoning, City and County Ordinances, and the City and County 
Planning Commission.” By a paper-writing dated 11 November 
1971 the period of time in which The Kingston Corporation or 
its assigns had a right to purchase the property of Lillian S. 
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Roberson was extended for a period of sixty days from 14 
November 1971. 


5. The real property owned by the plaintiffs and the Lil- 
lian S. Roberson property (a portion of Lot 19, Sheet 29, Ward 
8 on City of Asheville tax maps) was at all times pertinent to 
this case and is presently zoned as RA-6 residential. Section 4 
of Ordinance number 322 of the City of Asheville provides that 
multiple family dwellings or apartment houses may be con- 
structed upon property zoned under the classification RA-6 
residential. 


6. On 9 November 1971 The Kingston Corporation sub- 
mitted to the Planning and Zoning Commission of the City of 
Asheville a site plan for an apartment complex known as Spruce 
Hill Apartments. This site plan proposed an apartment complex 
for a tract of land consisting of approximately eighteen acres, 
being a portion of Lot 19, Sheet 29, Ward 8 of the City of Ashe- 
ville. On 15 May 1971 and thereafter until her death on 9 De- 
cember 1971, Mrs. Lillian S. Roberson was the record owner of 
the fee simple title to the real estate known as Lot 19, Sheet 
29, Ward 8 of the City of Asheville. 


7. On 12 January 1972 the Planning and Zoning Commis- 
sion voted not to recommend the approval of the site plan for 
Spruce Hill Apartments submitted by The Kingston Corporation 
and notified the Asheville City Council accordingly. 


8. On 18 January 1972, Sarah V. Roberson, as Executrix 
of the Will of Lillian S. Roberson and individually as a bene- 
ficiary thereunder, and Ernest Mark Smith, Jr., a beneficiary 
under said will, and his wife Jane Smith, entered into a written 
contract to sell to The Kingston Corporation or its assigns the 
eighteen acres of land upon which the proposed Spruce Hill 
Apartment project was to be built. The recited consideration for 
the land was One Hundred and Twenty-two Thousand ($122,- 
000.00) Dollars. This contract recited that it was understood 
and agreed and acknowledged by the seller that The Kingston 
Corporation was entering into the agreement as a land developer 
and intended to use the property for the construction thereon 
of multiple family dwellings, and that in the event The Kingston 
Corporation or its assigns were not able to obtain the required 
building permit by 15 March 1972 then it could elect to terminate 
the contract. 


9. On 17 February 1972 a public hearing was duly con- 
ducted by the Asheville City Council after written request by 
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The Kingston Corporation and after notice thereof was duly 
published as required by Zoning Ordinance number 322. At the 
conclusion of the public hearing, which lasted approximately 
two hours and forty-six minutes during which all matters con- 
cerning the Spruce Hill Apartment project were presented 
and discussed, including the question of ownership or authority 
of The Kingston Corporation to present the site plan, the 
Asheville City Council voted four (4) in favor and two (2) 
against approval of the site plan submitted by The Kingston 
Corporation “contingent upon the applicant filing within five 
(5) days such additional evidence of authority as the applicant, 
The Kingston Corporation, desires to file.”” Within five days The 
Kingston Corporation filed with the Asheville City Council a 
copy of the contract dated 18 January 1972 between Sarah V. 
Roberson, Ernest Mark Smith, Jr. and wife Jane Smith, and 
The Kingston Corporation. 


10. The Spruce Hill Apartment project is a group develop- 
ment within the meaning of Section 19 of the Zoning Ordinance 
number 322. 


11. On 6 March 1972 the Board of Directors of The King- 
ston Corporation voted to have its parent company, The Ervin 
Company, take the legal title to the property and complete the 
project known as the Spruce Hill Apartments. By deeds dated 
March 8 and 15, 1972, legal title to the eighteen-acre tract of 
land was duly conveyed to The Ervin Company. 


12. On 15 March 1972 plaintiffs instituted this action and 
a temporary restraining order was issued, restraining the City 
of Asheville from issuing a building permit and The Kingston 
Corporation or its assigns from applying for such a permit or 
proceeding with construction until a show cause hearing. The 
temporary order was continued pending final hearing on the 
merits. 


13. When the matter came on for trial The Ervin Com- 
pany, pursuant to Rule 25(d) of the Rules of Civil Procedure, 
moved to be made a party defendant. 


Upon the foregoing facts Judge Thornburg concluded, 
among other things: That The Ervin Company is a necessary 
party and its motion to be made a party defendant should be 
allowed; that from 15 May 1971 to 15 March 1972 during which 
the Spruce Hill Apartments site plan was being considered by 
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the Asheville Planning and Zoning Commission and the Ashe- 
ville City Council], Mrs. Lillian S. Roberson, or her estate and 
beneficiaries under her will, were the record title owners in fee 
simple of the property in question but were legally bound to 
convey title to said property to The Kingston Corporation or 
its assigns; that, as used in Section 9C of Zoning Ordinance 
322, the word ‘‘owner” embraces more than the owner of the 
record title to land; and The Kingston Corporation, at the time 
it applied for an approval of its site plan for the Spruce Hill 
Apartments project, had a sufficient interest in the land to 
qualify as ‘‘owner” within the purposes and intent of Section 
9C of the Zoning Ordinance; that plaintiffs have not shown 
themselves entitled to the relief sought and this action should 
be dismissed. 


It was accordingly adjudged that The Ervin Company be 
made a party defendant, the temporary injunction dissolved, and 
the action dismissed. Plaintiffs appealed to the Court of 
Appeals. On petition by defendants in which plaintiffs ac- 
quiesced we allowed certiorari to the Court of Appeals prior 
to determination, and the case is now before this Court for 
initial appellate review. Errors assigned are discussed in the 
opinion. 


Roberts & Cogburn by Max O. Cogburn for plaintiff ap- 
pellants. 


Patla, Straus, Robinson & Moore, P.A., by Robert J. Robin- 
son, for The City of Asheville, defendant appellee. 


Shuford, Frue & Sluder by Gary A. Sluder, for The 
Kingston Corporation and The Ervin Company, defendant ap- 
pellees. 


HUSKINS, Justice. 


[1] Rule 25(d) of the Rules of Civil Procedure provides: “In 
case of any transfer of interest other than by death, the action 
shall be continued in the name of the original party; but, upon 
motion of any party, the court may allow the person to whom 
the transfer is made to be joined with the original party.” 
(Emphasis added.) The Ervin Company moved that it be made 
a party defendant pursuant to Rule 25(d). Since the movant 
was not a party to the action, plaintiffs contend it could not 
properly make such motion and that the court erred in allowing 
it. This is the basis for plaintiffs’ first assignment of error. 
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Plaintiffs sought a permanent order restraining the City 
of Asheville from issuing The Kingston Corporation or its suc- 
cessors or assigns a building permit for the construction of the 
Spruce Hill Apartments. A temporary restraining order to that 
effect was issued by Judge Anglin. When The Ervin Company 
as parent corporation of The Kingston Corporation became the 
owner of the legal title to the land upon which the Spruce 
Hill Apartments were to be constructed, it became, by virtue 
of that transfer, the “successor” against whom injunctive relief 
was sought. In our view, The Ervin Company was then a neces- 
sary party to a complete determination of this action and, aside 
from Rule 25(d), the court had full authority, on its own mo- 
tion, to bring The Ervin Company in as a necessary party. 
Whether the court acted on its own motion or in response to mo- 
tion of The Ervin Company is of no legal significance under the 
facts of this case. When a complete determination of a claim can- 
not be made without the presence of other parties, the court is 
required to bring them in. Rule 19(a) and (b), Rules of Civil 
Procedure; Strickland v. Hughes, 2738 N.C. 481, 160 S.E. 2d 
313 (1968); Garrett v. Rose, 236 N.C. 299, 72 S.E. 2d 843 
(1952). Plaintiffs’ sole objection is that the motion was made 
by The Ervin Company. We fail to see how this irregularity, if 
such it be, could have prejudiced plaintiffs. The record shows 
that The Ervin Company became the owner of the legal title to 
the land in question on 15 March 1972, prior to service of 
plaintiffs’ complaint upon The Kingston Corporation. The 
Ervin Company thus became the party plaintiffs really needed 
to enjoin. It would seem, therefore, that plaintiffs’ cause was 
aided, not injured, by making The Ervin Company a party 
defendant, thus binding it to obey the court’s decree. This 
assignment is overruled. 


Plaintiffs contend the trial court erred in concluding as a 
matter of law that The Kingston Corporation, at the time it 
applied for approval! of its site plan for the Spruce Hill Apart- 
ments project, had a sufficient interest in the land to qualify as 
“owner” within the purpose and intent of Section 9C of the 
Zoning Ordinance. We now examine the soundness of this 
contention. 


The ordinance in question does not specify at what point in 
time one becomes an “applicant” for approval of a site plan. 
Plaintiffs contend that The Kingston Corporation became an 
applicant when it submitted its site plan to the Asheville Plan- 
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ning and Zoning Commission on 9 November 1971. From this, 
plaintiffs argue that since Kingston then had no interest what- 
soever in the land to be developed (its option of 15 May 1971 
having expired on 15 September 1971 and not having been re- 
newed until] 14 November 1971), it was not an owner when it 
became an applicant. Hence, plaintiffs argue, an essential con- 
dition precedent to the issuance of a building permit has not been 
met. 


In the alternative, plaintiffs contend that even if The 
Kingston Corporation did not become an applicant until the 
public hearing on the site plan was held by the Asheville City 
Council on 17 February 1972, nevertheless it was not then an 
“owner” of the land to be developed since it was at that point 
only the prospective vendee under an executory contract of 
sale executed on 138 January 1972 by those who were then the 
record owners. 


While we do not think it necessary to reach these conten- 
tions of plaintiffs in order to dispose of the case, we shall 
discuss them, assuming arguendo but not deciding, that (1) 
if The Kingston Corporation were not an owner at the time 
it became an applicant this would in fact vitiate all subsequent 
proceedings involving the application, and (2) plaintiffs ‘as 
citizens and residents of the City of Asheville residing in and 
owning residential real property in Ward 8” have standing to 
assert Kingston’s non-ownership in bar of the issuance of a 
building permit. We express no opinion on either of these ar- 
guable questions but merely assume them to be true in order 
to reach plaintiffs’ contentions. 


[2] The ordinance requires that before a building permit may 
issue, a site plan must be “submitted to and approved by City 
Council. Prior to such approval, the City Council shall obtain 
the recommendations of the Asheville Planning and Zoning 
Commission. . .. ” Nothing in this language requires the 
applicant to submit his site plan to the Planning and Zoning 
Commission, and the fact that defendant did so on 9 November 
1971 did not make it an “applicant.” Instead, the quoted lan- 
guage makes it apparent that one does not become an “appli- 
cant” until he submits his site plan to the City Council itself. 
This occurred in this case on 17 February 1972 when Kingston 
formally tendered its plan for the Council’s approval. Accord- 
ingly, plaintiffs’ first argument is without merit. The fact that 
Kingston had no interest in the land on 9 November 1971 is 
immaterial. 
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By 17 February 1972 The Kingston Corporation was the 
prospective vendee of the land to be developed under a binding 
executory contract of sale. As such, it was regarded by the 
Asheville City Council as an “owner” within the meaning of 
the ordinance. 


[3] Where an issue of statutory construction arises, the con- 
struction adopted by those who execute and administer the law 
in question is relevant and may be considered. Such construction 
is entitled to “great consideration,” Gill v. Commissioners, 160 
N.C. 176, 76 8.E. 208 (1912); or to “‘due consideration,” Faizan 
v. Insurance Co., 254 N.C. 47, 118 S.E. 2d 308 (1961). It is 
said to be ‘“‘strongly persuasive,” Shealy v. Associated Transport, 
252 N.C. 738, 114 S.E. 2d 702 (1960), or even “prima facie 
correct,” In re Vanderbilt University, 252 N.C. 748, 114 S.E. 
2d 655 (1960). Moreover, the construction given a statute by 
the legislature, while not binding on the courts, is entitled to 
“oreat weight.” Kornegay v. Goldsboro, 180 N.C. 441, 105 S.E. 
187 (1920) ; Sash Co. v. Parker, 158 N.C. 130, 69 S.E. 1 (1910). 


Generally, “ . .. the rules to be applied in construing 
municipal ordinances are the same as those applied in the con- 
struction of statutes enacted by the legislature. Ordinances 
must receive a reasonable construction and application, and 
the primary rule for their interpretatinn and construction is 
that the intention of the municipal levislative body is to be 
ascertained and given effect.” 56 Am. Jur. 2d Municipal Cor- 
yorations, Ete. § 398 (1971). Such is the rule with us. “The 
rules applicable to the construction of statutes are equally ap- 
plicable to the construction of municipal ordinances.” Cogdell 
v. Taylor, 264 N.C. 424, 142 S.E. 2d 86 (1965). As stated by 
Justice Sharp in Bryan v. Wilson, 259 N.C. 107, 180 S.E. 2d 
68 (1963): “The basic rule for the construction of ordinances 
is to ascertain and effectuate the intention of the municipal 
legislative body.” 


f4] Applying the foregoing principles to the construction of 
Section 9C of the Zoning Ordinance in question, we conclude that 
the intent of the Asheville City Council when it adopted said 
ordinance is accurately reflected by its own interpretation 
thereof, to wit: The term “owner” connotes not only the abso- 
lute owner of the property but also the equitable owner, or pros- 
pective vendee. 
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This interpretation accords with decisions elsewhere con- 
struing the term “owner” with respect to applications for build- 
ing permits. In Scheer v. Weis, 18 Wis. 2d 408, 108 N. W. 2d 
528 (1961), the applicant for a building permit to construct a 
dwelling on certain lots had entered into a contract to purchase 
the lots in question. The plaintiff owned land across the street 
and sought an injunction to restrain the issuance of the permit. 
The ordinance required the application to be made “‘by the owner 
or his agent.” Held: “The vendee under a contract to purchase 
land is the equitable owner and is the ‘owner’ for many purposes. 
We think that the vendee is the owner for the purpose of apply- 
ing for a building permit under the village ordinance.” See also 
62 C.J.S. Municipal Corporations § 227(8)c (1949): “Only a 
person having a right to erect the structure for which a build- 
ing permit is sought is entitled thereto, but the application need 
not be made by the absolute owner of the property. ...Ina 
proper case it may be made by a person having only a contract 
to purchase the property if he has the consent and approval of 
the owner... .” 


For the reasons stated we think the trial judge’s conclusion 
that the word “owner” was not intended by the Asheville City 
Council to be restricted to the absolute owner of the property 
and that The Kingston Corporation legally qualified as ‘“‘owner” 
within the meaning and intent of Section 9C of the Zoning Ordi- 
nance, was correct and should be upheld. 


Lee v. Board of Adjustment, 226 N.C. 107, 87 S.E. 2d 128 
(1946), strongly relied on by plaintiffs, is factually distinguish- 
able, There, a municipal board of adjustment granted a variance 
permit on the ground that to reject the permit would work a 
great hardship on the applicant. It was held that the board of 
adjustment had, in effect, amended the zoning ordinance, thereby 
exceeding its authority. As an alternative ground for decision 
the court stated that an optionee cannot successfully apply for a 
variance permit since he “possesses no present right to erect a 
building on the lot described in his contract. To withhold from 
him a permit to do what he has no present right to do cannot, 
in law, impose an ‘undue and unnecessary’ hardship upon him.” 
Plaintiffs rely on this portion of the decision, but to no avail. 
The applicant in Lee was not required to be the “owner” of the 
land. In addition, the applicant there was merely an optionee, 
not a prospective vendee under a binding contract of sale. Plain- 
tiffs’ second assignment of error is overruled. 
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Plaintiffs having failed to show facts entitling them to the 
relief sought, the action was properly dismissed. 


Affirmed. 








IOWA NATIONAL MUTUAL INSURANCE COMPANY vy. EDNA 
CHRISTINE BROUGHTON; CARL W. BROUGHTON; JOHNNY 
LEE BROUGHTON, A Minor; KENNETH ELMOND STONE; 
MARGARET STONE; RANDY STONE, A MINoR; FRED DOUG- 
LAS VAN HOOK, JR., A MINorR; AND ELIJAH Z. MASSEY 


No. 25 
(Filed 9 May 1973) 


1. Insurance § 87—Jessor of vehicle insured — lessee insured -— unauthor- 
ized third person not insured 


Where insured owner (Budget Rent A Car) surrendered posses- 
sion of its vehicle to one Carraway on written condition that Carraway 
not permit possession to pass to a person under 21 years of age or to 
an unlicensed driver, the owner obligated itself to be responsible for 
Carraway’s negligence but Carraway could not, in violation of his 
own agreement, make the owner responsible for the negligence of one 
Massey, 2a 19-year-old to whom Carraway surrendered the vehicle; 
therefore, defendants who were injured in a collision with the insured’s 
vehicle driven by Massey could not recover under the insurance policy 
issued to the owner of the vehicle. 


2. Insurance § 87— automobile insurance — drivers insured — owner’s 
permission to drive lacking — no coverage 


Where insured owner rented its vehicle to one Carraway on condi- 
tion that Carraway not permit possession to pass to a person under 
21 years of age, G.S. 20-279.21 would not extend insurance coverage 
to one Massey, a 19-year-old to whom Carraway surrendered the 
vehicle, since that statute does not provide for owner’s liability until 
lawful possession js first established, and such possession was not 
established in this case as, ordinarily, one permittee does not have 
authority to select another permittee without specific authorization 
from the named insured. 


3. Insurance § 87— automobile insurance — no coverage of driver 


G.S. 20-281 did not extend insurance coverage to the driver of a 
rented vehicle where there was neither evidence nor a finding that 
the driver at any time was a rentee or a lessee or an agent or employee 
of the owner of the vehicle. 


Justice BRANCH concurring in result. 


APPEAL by defendants from Seay, J., October 23, 1972 Civil 
Session, GUILFORD Superior Court. On petition of all parties, 
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this Court ordered the cause certified here for review prior to 
determination in the Court of Appeals. 


The plaintiff, Iowa National Mutual Insurance Company, 
instituted this civil action pursuant to the provisions of the Uni- 
form Declaratory Judgment Act for the purpose of having the 
court determine the legal question whether the plaintiff’s auto- 
mobile insurance policy issued to Bobby Murray Leasing, Inc., 
doing business as Budget Rent A Car, afforded coverage for 
injuries to defendants resulting from an accident which occur- 
red on June 6, 1971, while Elijah Z. Massey was operating the 
insured vehicle. 


All parties, by stipulation, waived a jury trial, consented 
that the judge without a jury hear the evidence, find facts and 
render judgment. The parties filed a written stipulation of facts 
which the court adopted as its findings. 


According to the stipulation, the plaintiff, Iowa National 
Mutual Insurance Company, on April 8, 1971, issued to Budget 
Rent A Car a policy of automobile accident insurance No. FCA 
10-889-011 providing that the plaintiff will pay ‘‘all sums which 
the insured shall become legally obligated to pay as damages 
because of bodily injury ... sustained by any person, caused 
by accident and arising out of the... use of the automobile.” 
The policy contained this definition of the insured: ‘‘(a) [T]he 
unqualified word ‘insured’ includes the named insured ... and 
also includes any person while using the automobile and any 
person or organization legally responsible for the use thereof, 
provided the actual use of the automobile is by the named in- 
sured ... or with the permission of [the named insured].” 
Bobby Murray Leasing, Inc., doing business as Budget Rent A 
Car, was the owner and the only named insured. 


On June 6, 1971, the named insured, by written agreement, 
rented the insured automobile (a 1971 Chevrolet, License No. 
1666-C) to Victor Barlow Carraway, a qualified licensed driver 
who agreed to be bound by all provisions of the lease. The lease 
contained the following: “NOTICE ALL AUTHORIZED DRIVERS 
MusT BE 21 OR OLDER & LICENSED. ... 4. The operation, use, 
or driving of vehicle is prohibited, and Renter [Carraway] 
agrees that vehicle shall not be used, operated or driven: ... 
(f) By any person except Renter, an Additional Driver shown 
on the reverse side hereof, or if a qualified licensed driver over 
the age of 21, and provided Renter’s permission be first ob- 
tained... .” 
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The policy contained the following: 


“III. Definition of Insured: (a) With respect to the 
insurance for bodily injury Nability and for property dam- 
age liability the unqualified word ‘insured’ includes the 
named insured... and also includes any person while 
using the automobile and any person or organization legally 
responsible for the use thereof, provided the actual use of 
the automobile is by the named insured ... or with the 
permission of [the named insured].” 


The parties further stipulated on June 6, 1971, Victor Bar- 
low Carraway after signing the rental contract with Budget 
Rent A Car took possession of the rented vehicle. 


“. . . Thereafter, he stopped at a service station some 
distance down the highway and away from the business 
premises of Budget Rent A Car, and relinquished the cus- 
tody, control and operation of the rented 1971 Chevrolet 
automobile to the defendant Elijah Z. Massey. Victor Bar- 
low Carraway then proceeded to operate his own automobile, 
which the defendant Elijah Z. Massey had been operating, 
and the defendant Elijah Z. Massey proceeded to operate 
the rented 1971 Chevrolet automobile. 


“On June 6, 1971, the defendant Elijah Z. Massey was 
19 years old. The defendant Elijah Z. Massey was not desig- 
nated as an additional driver on the rental contract exe- 
cuted by Victor Barlow Carraway, nor was he a person 
over the age of 21 who was a member of Victor Barlow 
Carraway’s immediate family, an employer, employee, fel- 
low employee, or partner or executive officer of Victor Bar- 
low Carraway, ... Massey, while operating the aforemen- 
tioned rented 1971 Chevrolet automobile, was involved in 
an automobile collision with an automobile being operated 
by the defendant Kenneth Elmond Stone on U. 8. Highway 
No. 401, three miles north of the Town of Lillington, North 
Carolina.” 


The individual defendants sustained injuries as a result of the 
collision. 


The court concluded the insurance policy issued by the 
plaintiff insuring Bobby Murray Leasing, Inc., doing business 
as Budget Rent A Car, complied with the provisions of G.S. 
20-279.21 and G.S. 20-281 and does not afford Elijah Z. Massey 


$12 IN THE SUPREME COURT [283 


Insurance Co. v. Broughton 


i i re 


coverage because he was not operating the insured vehicle with 
the express or implied permission of the named insured and 
was not in legal possession of the insured vehicle. 


The court entered judgment here quoted: 


“NOW, THEREFORE, based upon the foregoing findings 
of fact and conclusions of law, IT IS ORDERED, ADJUDGED 
AND DECREED that the policy of automobile liability insur- 
ance issued by the plaintiff to Bobby Murray Leasing, Inc., 
doing business as Budget Rent A Car, affords no insurance 
coverage to Elijah Z. Massey, and that the plaintiff shall 
not be obligated to pay on behalf of Elijah Z. Massey any 
sums which Elijah Z. Massey shall become legally obligated 
to pay as damages because of bodily injury, sickness or 
disease, including death at any time resulting therefrom, 
sustained by any person, caused by accident and arising 
out of the ownership, maintenance or use of the 1971 Chev- 
rolet automobile which was being operated by Elijah Z. 
Massey on June 6, 1971, and which was involved in an 
automobile collision with an automobile being operated by 
Kenneth Elmond Stone: it is further ORDERED, ADJUDGED 
AND DECREED that the plaintiff is not obligated to defend 
any suit against Elijah Z. Massey, nor is the plaintiff obli- 
gated to pay any costs taxed against Elijah Z. Massey in 
any suit that is presently pending or which hereafter may 
be instituted against Elijah Z. Massey; and it is further 
ORDERED that the costs of this action be taxed against the 
defendants.”’ 


The defendants appealed. 


Perry C. Henson and Joseph E. Elrod Ill, for plaintiff Ap- 
pellee. 


Bryant, Lipton, Bryant & Battle, by Victor S. Bryant, Jr.: 
Stewart and Hayes, P. A., by Gerald W. Hayes, Jr.; Anderson, 
Nimocks & Broadfoot, by Henry L. Anderson, for defendant 
appellants. 


HIGGINS, Justice. 


The appeal presents this question: Does the plaintiff’s auto- 
mobile liability insurance policy No, FCA 10-889-011 issued to 
Budget Rent A Car, which leased the insured vehicle to Victor 
Barlow Carraway, afford coverage to Elijah Z. Massey to whom 
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Carraway surrendered it in violation of his leasing agreement 
with the owner? 


By the stipulations of the parties and the findings of Judge 
Seay, who tried the case without a jury, these pertinent facts 
were established: (1) The plaintiff issued its policy of automo- 
bile liability insurance on a 1971 Chevrolet owned and operated 
in the lessor’s rental business. (2) The coverage extended to the 
named insured, Budget Rent A Car, and any person or organiza- 
tion legally responsible for the use of the Chevrolet provided 
the actual use is by named insured or with the permission of the 
named insured. (8) By written agreement the lessor rented the 
insured vehicle to Carraway. The written leasing agreement 
provided that Carraway would not surrender possession to any 
person unless over twenty-one and a licensed driver. (4) Carra- 
way, in violation of the agreement and without the knowledge 
or consent of the lessor, surrendered the vehicle to Massey. 
(5) While operating the vehicle on the highway, Massey in- 
flicted injuries and damages. 


The written rental contract between the owner and Carra- 
way provided: “All authorized drivers must be 21 or older and 
licensed.’’ A sound legal reason existed for the limitation. At 
the date of the policy, the date of the leasing agreement, and 
the date of the accident, age twenty-one was fixed by law as the 
age at which one became legally responsible for hig contractual 
obligations. The lessor, therefore, might hope to recoup any dam- 
ages resulting from a breach of the rental contract. The purpose 
of requiring that the permittee be a licensed driver is obvious. 


In violation of the agreement and without the knowledge 
or consent of the lessor, Carraway surreptitiously surrendered 
the insured vehicle to Elijah Z. Massey, age nineteen. The de- 
fendants contend that the terms of the policy afford coverage 
for injuries inflicted by Massey and in the alternative if the 
policy does not provide such coverage, the North Carolina Stat- 
utes, G.S. 20-279.21 and G.S. 20-281, when construed together, 
became parts of the insurance contract and extended coverage 
to any driver who was in lawful possession at the time of the 
injuries. They contend that Massey was not shown to be in un- 
lawful possession. 


Actually, G. S. 20-279.21 applies to the operation of motor 
vehicles generally and requires coverage for “[T]he person 
named therein and any other person, as insured, using any such 
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motor vehicle ... with the express or implied permission of 
such named insured... .’ By Chapter 1162, Session Laws of 
1967, the General Assembly amended G. 8. 20-279.21(b) (2) 
by adding as insured “or any other persons in lawful posses- 
sion.’’ In the preamble to the amendment the General Assembly 
declared: “‘[T]he owner of every motor vehicle has the abso- 
lute authority under the law to allow or not to allow anyone 
else to operate his vehicle. . . .” But when lawful possession is 
shown, further proof is not required that the operator had the 
owner’s permission “to drive on the very trip and occasion of 
the collision.” Section 2 of the amendment provides: “It shall be 
a defense to any action that the operator of a motor vehicle 
was not in lawful possession on the occasion complained of.” 


[1, 2] Inthis case the owner (Budget Rent A Car) surrendered 
possession of its vehicle to Carraway on written condition that 
Carraway not permit possession to pass to a person under 
twenty-one years of age or an unlicensed driver. The owner 
obligated itself to be responsible for Carraway’s negligence but 
Carraway could not, in violation of his own agreement, make the 
owner responsible for Massey’s negligence. No provision is 
made for owner’s liability either by the policy or by G.S. 
20-279.21, as amended, until lawful possession is first estab- 
lished. This may be done by express or implied permission of 
the owner. 


The rule is stated in Bailey v. Insurance Company, 265 N.C. 
675, 144 S.H. 2d 898: “ ‘Where express permission is relied 
upon it must be of an affirmative character, directly and dis- 
tinctly stated, clear and outspoken, and not merely implied or 
left to inference. On the other hand, implied permission involves 
an inference arising from a course of conduct or relationship 
between the parties, in which there is mutual] acquiescence or 
lack of objection under circumstances signifying assent.’ ... 
Ordinarily, one permittee does not have authority to select an- 
other permittee without specific authorization from the named 
insured.” Torres v. Smith, 269 N.C. 546, 1538 S.E. 2d 129; Wil- 
son v. Indemnity Co., 272 N.C. 188, 158 S.E. 2d 1; Rhiner v. 
Insurance Co., 272 N.C. 787, 158 S.E. 2d 891; Insurance Co. v. 
Insurance Co., 276 N.C. 248, 172 S.E. 2d 55. 


[3] The trial court concluded as a matter of law that Elijah Z. 
Massey was not a person in lawful possession of the rented 1971 
Chevrolet automobile and was not insured by the terms of the 
policy. Likewise, Massey was not within the coverage required 
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by G.S. 20-281. G.S. 20-281 required coverage for the owner, 
rentee, lessee and their agents and employees while in the per- 
formance of their duties. There is neither evidence nor finding 
that Massey at any time was a rentee or lessee or an agent or 
employee and hence was not performing duties as such. The 
coverage required by this section extended coverage to Carra- 
way, but not to Massey. 


Judge Seay was correct in adjudging that neither the plain- 
tiff’s insurance policy nor the requirements of State law pro- 
vided coverage for personal injuries and property damage caused 
by Massey’s operation of the 1971 Chevrolet automobile No. 
0912, License No. 1666-C. The judgment in the Superior Court 
of Guilford County is 


Affirmed. 


Justice BRANCH concurring in result. 


I agree with the conclusion of the majority that plaintiff's 
policy did not provide coverage for the personal injuries and 
property damages caused by Massey’s operation of the leased 
automobile. However, I think the sole basis for this conclusion 
should be that the vehicle was being operated without the in- 
sured’s permission. 


G. 8S. 20-279.21 applies to motor vehicles generally and de- 
fines a “motor vehicle liability policy.” Referring to such pol- 
icy, the statute in part provides that it “Shall insure the per- 
son named therein and any other person, as insured, using any 
such motor vehicle or motor vehicles with the express or im- 
plied permission of such named insured, or any other persons 
in lawful possession, against loss .. .” G.S. 20-279.21 is found 
in Article 9A. 


G.S. 20-281 is a statute found in Article 11 which specifi- 
cally applies to persons engaged in the renting of automobiles. 
It requires that “Each such motor vehicle leased or rented must 
be covered by a policy of liability insurance insuring the owner 
and rentee or lessee and their agents and employees while in 
the performance of their duties against loss .. .” 


One of the recognized rules of statutory construction is 
that ‘““‘Where one statute deals with the subject matter in detail 
with reference to a particular situation and another statute 
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deals with the same subject matter in general and comprehensive 
terms, the particular statute will be construed as controlling 
in the particular situation unless it clearly appears that the Gen- 
eral Assembly intended to make the general act controlling in 
regard thereto, especially when the particular statute is later 
enacted.” 7 Strong’s N. C. Index 2d Statutes $ 5; Food Stores v. 
Board of Alcoholic Control, 268 N.C. 624, 151 S.E. 2d 582. 


It should be noted that G.S. 20-281 does not include as an 
insured “any other persons in lawful possession.” 


Plaintiff’s policy, in excess of the statutory requirements 
of G.S. 20-281, defined an insured to include the named insured 
and any person using the automobile or legally responsible for 
the use, provided that the use of the automobile be with the per- 
mission of the named insured. 


I am of the opinion that only G.S. 20-281 is applicable to 
the facts of this case and that it was not necessary or proper 
that we consider whether Massey was in “lawful possession” 
at the time of the collision. 





THE CITY OF KINGS MOUNTAIN, A MUNICIPAL CORPORATION v. 
COLEMAN GOFORTH AnpD wire, MARY B. GOFORTH, C. A. 
HORN, Trustee, FIRST CITIZENS BANK AND TRUST COM- 
PANY, KiInGs Mountain, J. HAROLD McKIETHEN, PRUDENTIAL 
LIFE INSURANCE COMPANY, ANnp THE COUNTY OF CLEVE- 
LAND 


No. 81 
(Filed 9 May 1973) 


1. Eminent Domain § 15— condemnation proceeding — right to possession 
— passage of title 


In a condemnation proceeding under G.S. 40-11 et seqg., the con- 
demnor acquires no right to possession until it pays into court the 
value of the subject property as determined by appraisers; it acquires 
no title to the property until it obtains a final judgment and pays 
to the landowner the amount of compensation fixed by such judgment. 


2. Eminent Domain § 15— condemnation proceeding — right to possession 
— growing crops on land 


Absent unusual circumstances, the landowner may continue to 
use his property from the commencement of a condemnation proceed- 
ing under G.S. 40-11 et seq. until the payment into court by the 
condemnor of the value of the property as determined by commis- 
sioners to the same extent and in the same manner in which he had 
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been using it prior to the commencement of the condemnation pro- 
ceeding; consequently, if the owners of land subject to such a pro- 
ceeding had planted crops on the land in the years prior to 
commencement of the proceeding, they had a right to plant, cultivate 
and harvest crops on such land until their right to possession was 
terminated by the condemnor’s payment into court of the amount of 
value of the property as determined by commissioners. 


3. Water and Watercourses § 1— obstruction of surface stream — flood- 
ing of upper lands — liability for damages 


If a lower landowner obstructs a surface stream of water so as 
to prevent the water from flowing as it naturally would and thereby 
flood the lands above him, he incurs liability for the damage caused 
by such flooding; since the respective rights of the upper and lower 
proprietors are property rights, the invasion thereof, not negligence, 
affords the basis for recovery. 


4. Eminent Domain § 13; Water and Watercourses § 1— obstruction of 
surface stream — trespass — right to condemn — inverse condemnation 


Ordinarily, the invasion of a property right of the upper pro- 
prietor by the lower proprietor would constitute a trespass which 
would entitle the aggrieved party to damages or injunctive relief or 
both; however, if a property right of the upper proprietor is invaded 
by a party that has authority to condemn this property right, such 
invasion constitutes a “taking” of the landowner’s property and the 
action becomes in effect an action for “inverse condemnation.” 


5. Water and Watercourses § 4— flooding caused by dam construction — 
damage to crops — sufficiency of evidence for jury 


Defendants’ evidence was sufficient for the jury in their cross- 
action for damages to their crops from flooding allegedly caused by 
plaintiff municipality’s construction of a dam on a creek where it 
tended to show that the municipality had installed a pipe having a 
diameter of five feet which provided the only means for flow of the 
creek waters through the dam under construction, that the creek 
twice overflowed during heavy rains while the dam was under con- 
struction and flooded defendants’ 40-acre tract above the dam, that 
crops on the 40 acres were completely under water for two to three 
weeks on each occasion and were totally destroyed, and that when 
the 40 acres were flooded on two occasions prior to construction of 
the dam the water subsided within a few hours and caused no material 
damage to crops. 


6. Pleadings § 2; Rules of Civil Procedure § 50—- motion for directed 
verdict — erroneous label of ground for relief 
If defendants are entitled to relief under their allegations and 
evidence, plaintiff is not entitled to a directed verdict because defend- 
ants erroneously named “negligence” rather than “trespass” or “in- 
verse condemnation” as the ground on which they are entitled to 
recover. 


APPEAL by defendants Goforth from judgment of Judge 
Harry C. Martin entered at 18 September 1972 Session of 
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CLEVELAND Superior Court, transferred for initial appellate re- 
view by the Supreme Court by order dated 26 March 1978 en- 
tered pursuant to G.S. 7A-31(b) (4). 


The record before us shows that, on 3 September 1969, 
Kings Mountain, a Municipal Corporation, filed its petition in 
this condemnation proceeding. Although this petition was not 
included therein, the record before us implies that the proceed- 
ing was to condemn described Goforth land in connection with 
the construction and maintenance of a new water system. This 
was confirmed on oral argument by statements of counsel for 
plaintiff and for defendants Goforth. Counsel also stated that 
the land which is the subject of the Goforth cross-action is a 
part of the Goforth land involved in the Kings Mountain con- 
demnation proceeding. 


The first pleading in the record before us is the answer 
and cross-complaint filed by defendants Goforth on 24 February 
1971. This pleading contains a denial of the essential allegations 
in Kings Mountain’s petition; it alleges further answers and 
defenses to Kings Mountain’s asserted right to condemn; and it 
alleges a cross-action for damages. On 20 September 1972, Kings 
Mountain filed an answer to the Goforth cross-complaint. 


In their cross-complaint, the Goforths alleged that their 
property included bottom land on Buffalo Creek; that, in August 
1970 and in February 1971, the dam constructed by Kings Moun- 
tain caused the waters of Buffalo Creek to flood and completely 
destroy their crops; that, in constructing the dam, Kings Moun- 
tain only allowed drainage by a pipe five (5) feet in diameter 
when it knew or should have known that this pipe would not 
provide adequate drainage; that the loss of their crops was 
caused solely by the negligence of Kings Mountain; and that 
they had been damaged to the extent of $10,000. 


Kings Mountain’s reply, in addition to general denials, 
alleged as a further defense the following: Buffalo Creek had 
overflowed on numerous occasions and the Goforths knew or 
should have known that their bottom land was subject to flood 
conditions during heavy rainfall. The Goforths also had full 
knowledge that the dam was under construction. Kings Moun- 
tain had taken precautions against ordinary flood conditions. 
The flood conditions which caused damage to the Goforths’ crops 
were caused by an extraordinary and unprecedented rainfall 
which Kings Mountain did not and could not reasonably antici- 
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pate. Too, the accumulation of water on the Goforth lands was 
caused in part by the bursting of a dam of upper landowners. 


In addition, Kings Mountain alleged that the flooded Go- 
forth land was part of the lands which had been condemned 
and valued as of 3 September 1969, prior to the planting of the 
crops referred to in the Goforth cross-action; and that the Go- 
forths planted these crops with full knowledge that these lands 
were to be taken by Kings Mountain as of 3 September 1969. 


The record contains this statement: ‘‘Cross-action severed 
by the Honorable Lacy H. Thornburg on September 28, 1971.” 


It was stipulated that defendants Goforth were the owners 
of the land upon which the crops referred to in this action were 
growing; also, that Kings Mountain had installed a pipe having 
a diameter of five feet which provided the only means for the 
flow of Buffalo Creek waters “through the dam which was un- 
der construction.” 


The only evidence was that offered by defendants Goforth. 
It consists of the testimony of defendant Coleman Goforth, of 
Buford Cline, the owner of bottom lands across the creek from 
those of the Goforths, and of W. K. Dickson, an engineer, who 
had been employed by Kings Mountain in connection with the 
Kings Mountain Buffalo Creek Water Project Reservoir. Their 
evidence tended to show the facts narrated below. 


The Goforths’ bottom land consisted of 40 acres on Buffalo 
Creek which had been used in “grain farming” for over twenty- 
one years. This bottom land was within the area from one-half 
mile to three miles north of the dam built by Kings Mountain. 


In August 1970 the Goforths had “a fine looking crop [of 
milo] in the heading stage’ on the 40 acres. For about three 
weeks in early August, this crop was completely covered by 
water. When the water subsided the crop was entirely lost. In 
early February 1971, the Goforths had a crop of Blueboy wheat 
“12 inches high” on the 40 acres. On 7 February 1971, and for 
two weeks thereafter, this crop was flooded and was ‘‘of no value 
after the water subsided.” 


Prior to August 1970, the creek had been out of its banks 
on only two occasions, once in 1951 and again “several years 
later.”’ On these occasions the creek overflowed its banks during 
the night but had subsided by the next morning and was never 
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out of its banks ‘over a few hours.” “On neither occasion were 
the crops hurt.” At the time of the August flooding, the portion 
of Buffalo Creek south of the dam “looked as though it had not 
rained” except for the fact that the water was muddy. The water 
immediately north of the dam “was a lake-looking situation. 
... The five-foot drainpipe immediately south of the dam 
“was running full.” 


Dickson, the engineer, testified that the rain “on August 
9 and 10, 1970, was a very unusual and very high rainfall”; 
that a dam at the Dover Mill, “not very large,” located four or 
five miles upstream from the Goforth property “broke during 
this particular time’; that the five-foot pipe was “to protect 
the dam during construction and with very little consideration 
of what would happen to the land above the dam”; that it was 
expected when the plans were drawn that Kings Mountain 
would be the owner of the land above the dam when construction 
started; that the construction had been delayed for about three 
years; and that when the floodings occurred the dam “was over 
half built.” 


There was other evidence bearing upon the amount of dam- 
ages suffered by the Goforths on account of the loss of their 
crops. This evidence is not pertinent to decision on this appeal. 


At the conclusion of the evidence of defendants Goforth, 
Kings Mountain moved for a directed verdict of dismissal of 
the cross-action under Rule 50, Rules of Civil Procedure, G.S. 
1A-1. The court allowed this motion on the stated ground that 
defendants Goforth had failed to show that their property was 
damaged by the negligence of Kings Mountain. Judgment dis- 
missing the cross-action and taxing defendants Goforth with the 
costs was entered. 


Defendants Goforth excepted and appealed. 

Jack White and Verne E. Shive for plaintiff appellee. 

Horn, West, Horn and Wray by C. A. Horn for defendant 
appellants. 

BOBBITT, Chief Justice. 


Municipal corporations have the right of eminent domain 
for the purpose of acquiring private property to construct and 
maintain a municipal water system. G.S. 40-2(2). The procedure 
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applicable to the condemnation proceeding now under considera- 
tion is that prescribed by G.S. Chapter 40, “Eminent Domain,” 
Article 2, “Condemnation Proceedings,” G.S. 40-11 et seq. Un- 
der this procedure, after the filing of the petition and answer, 
commissioners are appointed to appraise the subject property. 
G.S. 40-12; G.S. 40-16; G.S. 40-17. If the condemnor, “at the 
time of the appraisal, shall pay into court the sum appraised by 
the commissioners, then and in that event the said [condemnor] 
may enter, take possession of, and hold said lands, notwithstand- 
ing the pendency of the appeal, and until the final judgment 
rendered on said appeal.” G.S. 40-19. “The title of the landowner 
is not divested unless and until the condemnor obtains a final 
judgment in his favor and pays to the landowner the amount of 
the damages fixed by such final gudgment. G.S. 40-19; Light Co. 
v. Manufacturing Co., 209 N.C. 560, 184 S.E. 48.” Topping v. 
Board of Education, 249 N.C. 291, 299, 106 S.E. 2d 502, 508 
(1959). [Note: The alternative provisions for condemnation by 
municipal corporations enacted by Chapter 698, Session Laws of 
1971, now G.S. 160A-240 et seq., are not applicable to proceed- 
ings pending on 1 January 1972. | 


The procedure prescribed by G.S. 40-11 et seq. was applica- 
ble to condemnation proceedings instituted by the State High- 
way Commission prior to 1 July 1960. The procedure presently 
applicable to condemnation proceedings by the State Highway 
Commission is prescribed by the 1959 statutes now codified in 
G.S. Chapter 186, ‘‘Roads and Highways,” Article 9, ““Condemna- 
tion,’ G.S. 1386-103 et seg. Under these statutes, title and im- 
mediate right to possession are vested in the State Highway 
Commission upon the filing of the complaint, the declaration 
of taking, and the deposit in court of the amount of the esti- 
mated compensation stated in the declaration. G.S. 186-104. 
Highway Commission v. Industrial Center, 268 N.C. 230, 139 
S.E. 2d 253 (1964). This change in the law must be kept in 
mind when considering decisions involving the exercise of the 
right of eminent domain by the State Highway Commission. 


When the Highway Commission exercises its right of emi- 
nent domain in accordance with G.S. 186-108 et seq., “the right 
to compensation rests in the person who owned the land im- 
mediately prior to the filing of the complaint and declaration 
of taking. He has nothing he can sell pending ascertainment of 
fair compensation. Formerly, since his title was not divested 
until compensation was paid, he could sell, G.S. 40-26. The per- 
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son who owned when the award was confirmed was the person 
to be compensated. Liverman v. R. R., 109 N.C. 52, 18 S.E. 734. 
The Highway Commission, when it files its complaint, must file 
a memorandum of its action with the register of deeds where 
the land lies, G.S. 186-104. This has the same effect as a con- 
veyance of the property.” Highway Commission v. Industrial 
Center, supra, at 232, 189 S.E. 2d at 255. 


In a condemnation proceeding under G.S. 40-11 et seq., ordi- 
narily, “for the purpose of determining the sum to be paid as 
compensation for land taken under the right of eminent domain, 
the value of the land taken should be ascertained as of the date 
of the taking, and... the land is taken within the meaning of 
this principle when the proceeding is begun.” Power Co. v. 
Hayes, 193 N.C. 104, 107, 186 S.E. 358, 854 (1927); Ayden v. 
Lancaster, 197 N.C. 556, 559, 150 S8.E. 40, 42 (1929) ; Charlotte 
v. Spratt, 263 N.C. 656, 662, 140 S.E. 2d 341, 345 (1965). 


[1] Although the value of the land is to be determined as of 
the date the condemnation proceeding is commenced, much time 
may elapse from this date until the condemnor obtains the 
right to possession and a final judgment. The condemnor ac- 
quires no right to possession until it pays into court the value 
of the subject property as determined by the appraisers; it 
acquires no title to the property until it obtains a final judg- 
ment and pays to the landowner the amount of compensation 
fixed by such judgment. The principal amount of the judgment 
is the value of the subject property as of the date the special 
proceeding is commenced as finally determined by jury verdict 
or otherwise, whether more or less than the valuation placed 
thereon by the commissioners, with interest thereon from the 
date the condemnor acquired the right to possession thereof 
by payment into court of the amount of the valuation as fixed 
by the appraisers. Winston-Salem v. Wells, 249 N.C. 148, 
105 S.E. 2d 485 (1958); Light Co. v. Briggs, 268 N.C. 158, 
150 S.E. 2d 16 (1966). 


In Winston-Salem v. Wells, supra, the proceeding was 
instituted on 8 February 1956; the amount fixed by the ap- 
praisers was paid into court on 80 March 1956; and the court 
held that the landowner was entitled to interest from 30 March 
1956 on the value of the property as determined in the superior 
court. In Light Co. v. Briggs, supra, the condemnation proceed- 
ing was instituted on 2 April 1962; the amount of the damages 
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assessed by the commissioners was paid into court on 8 June 
1962: and the landowners were held entitled to interest from 
8 June 1962 on the value of the property as determined in the 
superior court. 


f2] The cited decisions recognize the landowner’s right to 
continue in possession of his property from the commencement 
of the special proceeding until the payment into court by the 
condemnor of the value of the property as determined by the 
commissioners. Until such payment is made, the landowner may 
sell] the subject property; however, the special proceeding con- 
stitutes a lis pendens, giving notice to the purchaser that he 
succeeds to the status of the seller in the pending proceeding. 
G.S. 40-26; Caveness v. R. R., 172 N.C. 805, 90 S.E. 244 (1916) ; 
Hughes v. Hwy. Comm. & Oil Co. v. Hwy. Comm. & Equip. Co. 
v. Hwy. Comm., 275 N.C. 121, 165 8.E. 2d 321 (1969). Too, 
when the date for the attachment of the lien for taxes falls 
within this period, the landowner is obligated to list the sub- 
ject property and pay the taxes thereon for such year or years. 
Lumber Co. v. Graham County, 214 N.C. 167, 198 S.E. 8438 
(1938). Without undertaking to define the limits upon the 
landowner’s right to use the subject property during this period, 
it is clear that, absent unusual circumstances, he may continue 
to use it to the same extent and in the same manner in which 
he had been using it prior to the commencement of the condem- 
nation proceeding. Hence, if the Goforths had planted crops on 
bottom lands referred to in the cross-complaint in the years prior 
to the commencement of the condemnation proceeding, they had 
the right to plant, cultivate and harvest crops on the bottom 
land until such time as their right to possession was terminated 
by the payment into court by Kings Mountain of the amount 
of the value of the subject property as determined by the com- 
missioners. 


The record contains a notation that the petition in the con- 
demnation proceeding was filed 3 September 1969. It is silent 
as to all subsequent events in that proceeding except the portion 
of the Goforth pleading which relates solely to the allegations 
of the petition. Thus, the record does not disclose (1) when 
commissioners were appointed; (2) when Kings Mountain paid 
into court the amount of the commissioners’ appraisal; (3) 
the value of the subject property as of 3 September 1969 as 
determined by the jury, and the court’s instructions with ref- 
erence thereto; and (4) the date and amount of the judgment 
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in the condemnation proceeding, including the date from which 
it provides for interest on the principal sum. 


From the record, and from statements on oral argument, 
we infer that the crops referred to in the Goforth cross- 
complaint were planted and flooded during the period between 
the filing of the petition and the payment of the value of the 
Goforth property as determined by the commissioners. If so, 
the Goforths then had possession as a matter of right. Of 
course, absent special circumstances, the Goforths would not 
be entitled to recover if the crops were planted and flooded at 
a time when they had no legal right to the possession of the land. 


Further consideration is upon the assumption that the Go- 
forths had the legal right to the possession of the lands when the 
crops were planted and flooded, and that they have not been 
compensated by interest from the date the proceeding was in- 
stituted or otherwise for the period preceding the payment into 
court of the value of their property as fixed by the commis- 
sioners. 


The burden of proof rests upon the Goforths to establish 
the liability of Kings Mountain and the amount of their dam- 
ages. The question before us is whether the evidence, when con- 
sidered in the light most favorable to the Goforths, was suf- 
ficient to withstand Kings Mountain’s motion for a directed 
verdict. Kelly v. Harvester Co., 278 N.C. 158, 157, 179 S.E. 2d 
396, 397 (1971). 


The applicable legal principles are as follows: 


[3] “[A] lower owner cannot obstruct a surface stream of 
water, so as to prevent the water from flowing as it naturally 
would, and thereby flood the lands and buildings above him, and 
if he does so, he incurs liability for the damage done by such 
flooding.” Jones v. Loan Association, 252 N.C. 626, 636, 114 
S.E. 2d 638, 645 (1960), and cases cited. 


“The surface of the earth is naturally uneven, with in- 
equality of elevation. The upper and lower holdings are taken 
with a knowledge of these natural conditions, and the privilege 
or easement of the upper tenant to carry off the surface water 
in its natural course, under reasonable limitations, and the sub- 
serviency of the lower tenant to this easement are the natural 
incidents to the ownership of the soil. The lower surface is 
doomed by nature to bear this servitude to the superior and must 
receive the water that falls on and flows from the latter.”’ Miz- 
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ell v. McGowan, 120 N.C. 184, 187, 26 S.E. 788, 784 (1897). 
The servient tenant “cannot set up a barrier to the flow of the 
water in its natural or accustomed channel if it will result in 
injury to his neighbors.” Clark v. Guano Co., 144 N.C. 64, 77, 
56 S.E. 858, 868 (1907). Since the respective rights of the upper 
and lower proprietors are property rights, the invasion thereof, 
not negligence, affords the basis for recovery. Braswell v. High- 
way Commission, 250 N.C. 508, 108 S.E. 2d 912 (1959). 


[4] Ordinarily, the invasion of a property right of the upper 
proprietor by the lower proprietor would constitute a trespass 
which would entitle the aggrieved party to damages or injunc- 
tive relief or both. However, if a property right of the upper 
proprietor is invaded by a party that has authority to condemn 
this property right in the exercise of its power of eminent do- 
main such invasion constitutes a “taking” of the landowner’s 
property and the action becomes in effect an action for “inverse 
condemnation.” See Charlotte v. Spratt, supra, and cases cited. 


[5] The evidence offered by defendants Goforth was sufficient 
to permit the following findings: In the two instances prior to 
August 1970 when the 40 acres were flooded, the water sub- 
sided within a few hours and caused no material damage. Both 
in August 1970 and in February 1971 the crops on the 40 acres 
were completely under water for periods of two or three weeks. 
The evidence is silent as to the impact of the breaking of the 
Dover Mill dam four or five miles upstream from the Goforth 
property. In any event, the breaking of the Dover Mill dam re- 
ferred only to what occurred in August 1970. There was no 
material difference between the extent to which the Goforth 
land was flooded in August 1970 and the extent to which it was 
flooded in February 1971. The lands along Buffalo Creek south 
of the dam were not flooded. 


Assuming, as the record before us implies, that the Goforths 
were the owners and entitled to the possession of the 40 acres 
when the crops were planted and flooded, we hold the evidence 
was sufficient for submission to the jury and to withstand the 
motion for a directed verdict in favor of defendant. 


The decisions cited in Kings Mountain’s brief are not perti- 
nent to the present factual situation. Both Bruton v. Light Co., 
217 N.C. 1, 6 S.E. 2d 822 (1940), and Bowling v. Oxford, 267 
N.C. 552, 148 S.E. 2d 624 (1966), involved actions by lower 
riparian owners against upper riparian owners for damages 
on account of negligence in the construction, maintenance or 
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operation of a dam. The other cited decision, Letterman v. Mica 
Company, 249 N.C. 769, 107 S.E. 2d 753 (1959), involved an 
action by an upper riparian owner on account of flooding 
allegedly caused by a dam maintained by a lower riparian owner. 
The demurrer of defendant English Mica Company was sus- 
tained on the ground that the complaint disclosed that the flood- 
ing of the plaintiff’s land had not resulted from the construction 
or operation of the dam but because defendant Harris Clay Com- 
pany, in its mining operations upstream from plaintiff, had put 
excessive amounts of dirt in the stream which came down and 
settled in the still water impounded by the dam and thereby 
caused the water to back upon the land and roadway of the 
plaintiff. 


[6] Although the Goforths in their cross-complaint assert a 
right to recover on the ground of negligence, the claim which 
they allege is “sufficiently particular to give the court and the 
parties notice of the transactions, occurrences, or series of trans- 
actions or occurrences, intended to be proved showing that the 
pleader is entitled to relief... .’ Rule 8, Rules of Civil Pro- 
cedure, G.S. 1A-1. Their evidence tends to support their allega- 
tions. If defendants Goforth are entitled to relief under their 
allegations and evidence, Kings Mountain was not entitled to a 
directed verdict because defendants Goforth named “negligence” 
rather than ‘‘trespass” or “inverse condemnation” as the ground 
on which they were entitled to recover. Paris v. Aggregates, 
Inc., 271 N.C. 471, 482, 157 S.E. 2d 181, 189-40 (1967). Of 
course, defendants Goforth would be entitled to recover damages 
only to the extent the flooding of the 40 acres and the damage 
to their crops was proximately caused by the dam then under 
construction by Kings Mountain. 


Upon the record before us, the judgment of the court below 
must be and is reversed. The cause is remanded for trial con- 
sistent with legal principles stated herein. However, upon retrial 
the presiding judge may take into consideration pertinent facts, 
if any, which do not appear in the record before us, bearing upon 
whether (1) plaintiff was in rightful possession when the crops 
were planted and the land flooded, and (2) whether defendants 
Goforth have been compensated by interest or otherwise for the 
period from the date of the commencement of the condemnation 
proceeding until the payment into court by Kings Mountain of 
the valuation as determined by the commissioners. 


Reversed. 
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JESSIE BAXTER, ELLEN B. BEAM, MADELINE B. MINCEY, G. 
BLAINE BAXTER, F. HERMAN BAXTER aAanp BLANCHE B. 
DUVAL 


— VY, 


EFFIE LEAH MURRELL JONES, JOE MURRELL, RILEY MURRELL, 
MRS. JOE WALTER, MRS. CLIFFORD WOODLEY, MRS. GEORGE 
SCHENOLAL, MRS. WALLY ARROWSMITH, MRS. GEORGE 
REITER, MRS. LEONA MOWATT, MRS. DENNIS BOKTIN, MRS. 
MARY BOYD PEARSON, PAUL B. COSTNER AND wire, SALLIE 
A. COSTNER, MILDRED C. CARDWELL, RUTH C. DODENHOFF, 
DURWARD W. COSTNER aAnp wirt, MARJORIE COSTNER, MRS, 
MARY DELMA B. SEAGLE, ROSA BLACKBURN McDONALD 
AND HUSBAND, GENE McDONALD, ESSIE PARKS BLACKBURN, 
MARY L. BLACKBURN GARDNER AND HUSBAND, WILLIAM 
GARDNER, REV. L. E. BLACKBURN, FRED J. BLACKBURN, 8R., 
AND WIFE, SARA WILFONG BLACKBURN, SAMUEL W. BLACK- 
BURN, EMILY BLACKBURN DAVIDSON, CHARLES E. BLACK- 
BURN, MRS. BLANCHE BLACKBURN PRINCE, HUGH 
WOODROW BLACKBURN, CHESTER BLACKBURN, SHUFORD 
W. BLACKBURN aAnpD WIFE, OVETA WHITE BLACKBURN, MRS. 
PHOEBE BLACKBURN WILFONG, DOCIA LEDFORD BOYD, 
S. J. BOYD AND wire, PEARL BOYD, INA B. MIXON AND HUSBAND, 
M. O. MIXON, JOHN F. BOYD Anvp wire, KATHERINE BOYD, 
MARY B. HOYLE AND HUSBAND, GUY L. HOYLE, W. G. BOYD 
AND WIFE, MAE BOYD, BESSIE B. SCHRUM AND HUSBAND, E. E. 
SCHRUM, BEVERLY B. BOYD AND wire, OLA BOYD, ETHEL 
BOYD, W. EUGENE BOYD, JAMES EDWARD BOYD AND WIFE, 
NINA BOYD, EARL B. BOYD AND wire, PATRICIA BOYD, 
BEVERLY RICHARD BOYD AND wirst, BETTY BOYD, RALPH 
AUGUSTUS BOYD AND wiFrE, GLORIA BOYD, ANNIE BOYD 
STARNES, RUTH BOYD BARKLEY AND HUSBAND, ERNEST 
FRANKLIN BARKLEY, MARY BOYD SIMMONS AND HUSBAND, 
W. D. SIMMONS, ETHEL BOYD CREEL AND HUSBAND, ROBERT 
CREEL, JOHN R. BOYD, RALPH G. BOYD AND wiFE, HELEN 
BOYD, MARY A. CROWDER AND HUSBAND, R. B. CROWDER, 
EDITH A. TOMPSON AND HUSBAND, A. A. TOMPSON, THELMA A. 
OWENS AND HUSBAND, W. J. OWENS, MOZELLE A. WHITE AND 
HUSBAND, DONALD E. WHITE, MARIDELL B. BANDY AND HUS- 
BAND, ROBERT B. BANDY, CAROLYN B. CARTER, WOODROW 
BOYD AND WIFE, DOROTHY BOYD, C, C. BOYD AND WIFE, CORINNE 
BOYD, PEARL B. THORNTON, MAE B. RITCHIE AND HUSBAND, 
GUY RITCHIE, D. R. BOYD anpb wirs, ILA T. BOYD, IDA B. RUDI- 
SILL AND HUSBAND, JASON RUDISILL, ROBERT W. BOYD AND 
WIFE, JOYCE J. BOYD, IVA S. BOYD, JOE BOYD, HUBERT BOYD, 
EDWARD BOYD, J. BEN MORROW, ADMINISTRATOR DE BONIS NON 
OF THE ESTATE OF PEARL BOYD BAXTER, DECEASED, AND ALL 
UNKNOWN HEIRS OF PEARL BOYD BAXTER, DECEASED, WHOSE NAMES 
AND RESIDENCES ARE UNKNOWN. 


No. 84 
(Filed 9 May 1973) 
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Attorney and Client § 7; Costs § 3; Judgments § 5— insufficiency of writ- 
ing to create trust — taxing of counsel fees against estate — anticipa- 
tory order 


In a declaratory judgment action in which it was correctly de- 
termined that the paper writing in question was insufficient as a 
trust instrument and was not executed as a will, the trial judge erred 
in ordering that plaintiffs’ counsel fees should be taxed against 
decedent’s estate upon the completion of all appeals in the action since 
(1) the action did not involve a caveat or the construction of a trust 
instrument within the purview of G.S. 6-21 and (2) the trial judge 
was without authority to enter an anticipatory order that would be 
binding upon another judge. 


APPEAL by defendants from the order entered by McLean, 
J. at the September 11, 1972 Session, GASTON Superior Court. 
Pursuant to G.S. 7A-31(b) (4) this case was transferred to the 
Supreme Court by order of March 20, 1978, for the original] re- 
view prior to determination by the Court of Appeals. 


The plaintiffs on September 8, 1970, instituted this proceed- 
ing under the Declaratory Judgment Act requesting the court to 
declare a paper writing dated December 22, 1968, signed by 
Pearl Boyd Baxter to be a valid trust agreement by which the 
plaintiffs became the beneficial owners of the properties, both 
real and personal, belonging to Mrs. Pearl Boyd Baxter. 


The plaintiffs are the stepchildren of Mrs. Pearl Boyd Bax- 
ter—the children of her deceased husband by his prior mar- 
riage. The defendants are the heirs at law and the next of kin 
of Mrs. Pearl Boyd Baxter. Many of the defendants filed an- 
swers denying the material allegations of the complaint. De- 
fendants S. J. Boyd and wife, Pearl Boyd, filed an answer ad- 
mitting the allegations of the complaint and asked that the 
court enter judgment “‘awarding all of the property and estate 
of Pearl Boyd Baxter, deceased, to the plaintiffs.” Certain other 
defendants failed to appear or to answer. 


The cause came on for hearing before Thornburg, J. at the 
September 138, 1971 Session, Gaston Superior Court. The court 
entered judgment by default against the defendants who failed 
to answer and against the Boyds declaring their interest was to 
be forfeited to the plaintiffs. Judge Thornburg adjudged: (1) 
The paper writing, Exhibit A, is not sufficient to constitute a 
trust agreement; (2) the answering defendants are entitled to 
the estate of Mrs. Baxter; (8) but if the ruling of this court is 
reversed on appeal, then the court is of the opinion that the 
motion for summary judgment lodged by the plaintiffs should 
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be allowed and this court will grant said motion at that time. 
The judgment included the following: ‘“(e) That the costs of 
this action including reasonable attorneys’ fees to the attorneys 
for the plaintiffs and the defendants, shall be taxed against the 
estate of Pearl Boyd Baxter, deceased; said attorneys’ fees shall 
be assessed by the Court upon the completion of all appeals in 
this action, in such amount as to this Court seems proper.’’ Both 
parties excepted and appealed from the judgment. 


The North Carolina Court of Appeals heard and passed on 
the appeal. The opinion by Chief Judge Mallard is reported in 
14 N.C. App. 296, 188 S.E. 2d 622. The full legal history of the 
proceeding is contained in that opinion. The Court of Appeals, 
after striking certain parts of Thornburg’s judgment, with re- 
spect to other parts, stated: ‘‘Although such a ruling is errone- 
ous and is irregular, in this case it is not now prejudicial to the 
answering defendants because this court has affirmed Judge 
Thornbureg’s ruling that ‘Exhibit A’ did not create a trust. But 
it should be noted that though a superior court judge is vested 
with great power, he does not have the power to deny a motion 
and also to allow it in the same judgment, or to bind another 
judge by such a premature anticipatory and conditional ruling.” 
(Emphasis added.) 


After the decision of the Court of Appeals was certified 
to the Superior Court of Gaston County, counsel for the plain- 
tiffs filed a petition alleging that they were entitled to $4,000.00 
attorneys’ fees and to $697.08 expenses incurred in connection 
with this proceeding. Judge McLean entered an order over de- 
fendants’ objections awarding fees and expenses as prayed for 
by the petitioners citing Judge Thornburg’s order as his author- 
ity. From Judge McLean’s judgment awarding counsel fees to 
plaintiffs’ attorneys to be paid by the administrator d.b.n. of 
Mrs. Baxter’s estate, the defendants appealed. 


Basil L. Whitener and Anne M. Lamm for plaintiff ap- 
pellees. 


Whitesides and Robinson by Henry M. Whitesides for de- 
fendant appellants. 


HIGGINS, Justice. 


The case after transfer was called for argument at an hour 
earlier than that previously fixed for the hearing in the Court of 
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Appeals. Hence plaintiffs’ counsel, through no fault of their 
own, were not present to participate in the argument before 
this Court. In order that their rights may not be prejudiced by 
failure to participate in the oral argument, we have endeavored 
to conduct a most detailed review of their brief and of the rec- 
ord to the end that facts favorable to the petitioners may not 
be overlooked. 


The record indicates that Mrs. Pearl Boyd Baxter preferred 
that her property should go to the children of her deceased hus- 
band, rather than to her own heirs and distributees. However, 
beyond legal question, her preference was not carried out in the 
manner required by law. Exhibit A, a part of the plaintiffs’ 
complaint, and copied in the decision of the Court of Appeals, 
was not executed as a will and it was not a trust instrument. 
Such was the hesitating conclusion of Judge Thornburg. It was 
the emphatic conclusion of the Court of Appeals and is the con- 
clusion of this Court. Exhibit A failed to qualify as a trust in- 
strument. 


The foregoing is the background out of which the question 
now before us arose. Did Judge McLean commit error in award- 
ing plaintiffs counsel fees and directing payment out of Mrs. 
Baxter’s estate? The order of Judge Thornburg directed that 
the costs, including plaintiffs’ attorneys’ fees, “[S]hall be taxed 
against the estate of Pearl Boyd Baxter, deceased; said attor- 
neys’ fees shall be assessed by the Court upon the completion of 
all appeals in this action. ...” Judge Thornburg did not tax 
fees; he undertook to direct that a later judge perform that 
function. The authority of the court to award fees to the attor- 
neys for the losing parties and directing their payment out of 
the recovery of the winning parties is purely statutory. G.S. 
6-21 provides: “Costs in the following matters shall be taxed 
against either party, or apportioned among the parties, in the 
discretion of the court; ... (2) Caveats to wills and any | 
action or proceeding which may require the construction of any 
will or trust agreement, or fix the rights and duties of parties 
thereunder; .. .” There follows a provision dealing with attor- 
neys’ fees in a caveat proceeding not pertinent here. In a caveat 
proceeding the question is whether the writing is a will. The pro- 
ceeding is in rem. An in rem proceeding is one in which, strictly 
speaking, there are no parties. In re Will of Cox, 254 N.C. 90, 
118 S.E. 2d 17. Except as so provided by statute, attorneys’ fees 
are not allowable. Trust Company v. Schneider, 235 N.C. 446, 
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70 S.E. 2d 578. This proceeding is not a caveat. It cannot be 
said to be a proceeding for the construction of a trust agree- 
ment. Unless there is a trust instrument, there is no basis for 
construction. There must be a trust instrument before any pro- 
ceeding to construe it may be maintained. All courts—superior, 
appeals, and this Court—agree that the letter described as Ex- 
hibit A is neither a will nor a trust instrument. 


Chief Judge Mallard in the opinion of the Court of Appeals 
properly concluded that Judge Thornburg’s judgment was 
erroneous and irregular and undertook to decree the future right 
of the parties. Judge Mallard observed that: “[T]hough a su- 
perior court judge is vested with great power, he does not have 
the power to deny a motion and also to allow it in the same 
judgment, or to bind another judge by such a premature antici- 
patory and conditional ruling.” Observing further, he said: 
“TA]nd therefore it is improper for such judge to include in his 
judgment how he would rule on a hypothetical state of facts if 
presented to him at some future date.” Hence, when Judge 
Thornburg ordered that costs and fees shall be taxed against the 
estate of Mrs. Baxter upon the completion of all appeals, he was 
attempting to bind the future judge. The attempt was contrary 
to both law and rules of practice. 


The usual practice in awarding attorneys’ fees is to make 
the award at the end of the litigation when all the work has 
been done and all the results are known. The petitioners con- 
tend the defendants’ failure to except to that part of Judge 
Thornbureg’s judgment concerning attorneys’ fees, became the 
law of the case and required the future judge at the end of the 
litigation to award the fees. The contention is not supported by 
the record. The defendants gave notice and perfected an appeal. 
The notice of appeal was an exception to the judgment. “An 
appeal is itself an exception to the judgment and to any mat- 
ter appearing on the face of the record proper. A sole excep- 
tion to the judgment or to the signing of the judgment likewise 
presents the face of the record proper for review.” 1 Strong’s 
N. C. Index 2d, Appeal and Error, § 26, citing 24 cases. ‘“Where 
there is error on the face of the record an appeal presents the 
matter for review, and the judgment may be modified to con- 
form to legal requirements.” In re Burrus, 275 N.C. 517, 169 
S.E. 2d 879. The anticipatory order of Judge Thornburg was 
challenged by the appeal and did not become the law of the case, 
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and did not authorize Judge McLean to order fees paid to plain- 
tiffs’ attorneys from Mrs. Baxter’s estate. 


Judge Clifton L. Moore for this Court in Little v. Trust 
Company, 252 N.C. 229, 113 S.E. 2d 689, stated the rule: ‘‘The 
courts have no jurisdiction to determine matters purely specula- 
tive, enter anticipatory judgments, declare social status, deal 
with theoretical problems, give advisory opinions, answer moot 
questions, adjudicate academic matters, provide for contingen- 
cies which may hereafter rise, or give abstract opinions.” Judge 
Thornburg attempted to tie the hands of the judge presiding at 
the appropriate time (when all the appeals have been heard) 
for fixing attorneys’ fees. This anticipatory action was beyond 
his power and not binding on the judge confronted with the 
question at the time of decision—that is at the end of the trial. 
That part of the order of Judge Thornburg fixing the fees was 
interlocutory and entered at a time prior to the decision that 
Exhibit A was not a trust instrument. At all times the pro- 
visions of G.S. 6-21 stood in the way of the right of the court 
to decree that plaintiffs’ counsel should be paid out of the estate 
for legal services not involving a caveat and not involving the 
construction of a trust instrument. 


Judge McLean was under a misapprehension of the law 
when he ruled that he was bound by the order of Judge Thorn- 
burg. Judge McLean’s order was neither required by Judge 
Thornburg’s anticipatory decision nor authorized by G.S. 6-21. 


The cause is remanded to the Superior Court of Gaston 
County with direction that Judge McLean’s order be 


Reversed. 


STATE OF NORTH CAROLINA v. TOMMY RAY BRASWELL 


No. 66 
(Filed 9 May 1978) 


1. Criminal Law §§ 143, 145.1— revocation of probation — jurisdiction for 
proceedings 

Under G.S. 15-200 the resident judge of a judicial district, the 

judge holding the courts of a judicial district, or any judge commis- 
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sioned at the time to hold court in a judicial district is clothed with 
jurisdiction to conduct a revocation hearing with respect to all pro- 
bationers who reside in the district or who were placed on probation 
in any county in the district or who violated the conditions of pro- 
bation in any county in the district; therefore, the judge in this case 
could properly hold revocation proceedings in superior court of 
Lincoln County, though defendant was placed on probation in proceed- 
ings in superior court in Gaston County, since both those counties are 
in the same judicial district and since the judge presiding over the 
revocation proceedings was duly commissioned to hold the courts of 
that district at that time. 


2. Constitutional Law § 29; Criminal Law §§ 143, 145.1— revocation of 
probation proceedings —no denial of constitutional rights 
G.S. 15-200 providing procedures for revocation of probation 
does not involve defendant’s Sixth Amendment rights since a hearing 
to determine whether the terms of a suspended sentence have been 
violated is not a criminal prosecution and is not a jury matter. 


3. Criminal Law § 1438, 145.1— suspended sentence upon conditions — 
violation — activation of sentence 


Where defendant’s sentence was suspended upon the usual con- 
ditions including (1) that he pay court costs, (2) that he work faith- 
fully at suitable, gainful employment and (3) that he neither own, 
possess nor be involved with any drugs except as may be prescribed 
by a physician, the conditions were reasonable, and defendant’s breach 
of all three supported an order activating the sentence. 


4. Criminal Law § 169— statement made by defendant without counsel — 
no prejudicial error 


Admission of a probation officer’s testimony concerning defend- 
ant’s statement made to a judge at a time when defendant was not 
represented by counsel that he had been taking Methadone in violation 
of his probation conditions, if erroneous, was harmless beyond a reason- 
able doubt where there was plenary evidence that defendant had 
committed violations of all three of the conditions of his probation, 
any one of which sufficed to invoke the suspended sentence. 


APPEAL by defendant from judgment of Martin, J., 9 Octo- 
ber 1972 Session of LINCOLN Superior Court. 


On 8 June 1972 in the Superior Court of Gaston County 
defendant entered a plea of guilty to the possession of eight 
hypodermic syringes and thirty-three needles in violation of 
G.S. 90-108 (now G.S. 90-118.4). Defendant was sentenced to 
prison for not less than two nor more than three years, sus- 
pended for a period of five years and defendant placed on pro- 
bation upon conditions named in the judgment. These conditions 
included (1) payment of the costs, (2) faithfully working at 
gainful employment, and (8) that he not have, possess, or be in- 
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volved with any alcoholic beverages or drugs except as pre- 
scribed by a physician. 


On 11 October 1972 defendant’s probation officer served 
a bill of particulars on defendant pursuant to G.S. 15-200.1 ad- 
vising him that the officer intended to submit to the judge 
presiding over the Superior Court of Lincoln County at the 12 
October 1972 Session a report of alleged violations of the terms 
and conditions of probation which, if found true by the judge, 
would constitute authority for the judge to revoke probation 
and put the suspended prison sentence into effect. A copy of 
the verified report of alleged violations was furnished defend- 
ant. The probation officer alleged, and testified under oath at 
the hearing before Judge Martin in Lincoln Superior Court on 
12 October 1972, that defendant had violated the terms of his 
probation by failing to pay the costs, failing to work faithfully 
at suitable, gainful employment and save his earnings above 
reasonable, necessary expenses, and that at the 3 October 1972 
Session of Gaston Superior Court defendant advised Judge Mar- 
tin, then presiding, in open court that he had been using Metha- 
done during the period of probation in violation of the proba- 
tion judgment. 


Defendant was not represented by counsel on 8 October 
1972 when he talked to Judge Martin in Gaston Superior Court. 
However, counsel was appointed to represent him at the revoca- 
tion hearing before Judge Martin in the Superior Court of Lin- 
coln County. At the conclusion of said hearing, Judge Martin 
found facts substantially as hereinabove recited and concluded 
that defendant had willfully and without lawful excuse violated 
the terms and conditions of the probation judgment by (a) fail- 
ing to pay the costs, (b) failing to work faithfully at gainful 
employment, and (c) using Methadone during the period of pro- 
bation. Judge Martin thereupon, in his discretion, revoked the 
probation and ordered the prison sentence of not less than two 
nor more than three years into immediate effect. Defendant 
appealed to the Court of Appeals, and the case was transferred 
to the Supreme Court before determination pursuant to the pro- 
visions of G.S. 7A-81(b) (4). Errors assigned will be noted in 
the opinion. 


Garland & Alala by Richard L. Voorhees, for defendant ap- 
pellant. 


Robert Morgan, Attorney General, and Henry FE. Poole, 
Associate Attorney, for the State of North Carolina. 
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Defendant’s first assignment of error is based on the con- 
tention that Judge Martin was without jurisdiction to hear and 
determine the prayer for revocation of probation in Lincoln 
County. Defendant argues that jurisdiction hes only in the 
county where the probationer (1) resides, (2) was placed on 
probation, or (8) violated the probation. If the statute is con- 
strued to require only that the revocation hearing be held in the 
judicial district, rather than in the county, in which the proba- 
tioner resides, was placed on probation, or violated his proba- 
tion, then defendant contends the statute violates the Sixth 
Amendment to the Federal Constitution. 


G.S. 15-200, dealing with termination of probation, arrests, 
and subsequent disposition of probationary judgments, contains 
the following language: “Such probation officer shall forthwith 
report such arrest [of probationer] ...in superior court cases 
to the judge holding the courts of the district, or the resident 
judge, or any judge commissioned at the time to hold court in 
said district, and submit in writing a report showing in what 
manner the probationer has violated probation. Upon such arrest, 
with or without warrant, the court shall cause the defendant to 
be brought before it in or out of term and may revoke the pro- 
bation or suspension of sentence, and shall proceed to deal with 
the case as if there had been no probation or suspension of sen- 
tence.” 


This statute further provides that where a probationer re- 
sides in, or violates the terms of his probation in, a county and 
judicial district other than that in which the probationer was 
placed on probation, “concurrent jurisdiction is hereby vested 
in the resident judge of superior court of the district in which 
said probationer resides or in which he violates the terms of his 
probation, or the judge of superior court holding the courts of 
such district, or a judge of the superior court commissioned to 
hold court in such district, . . . to revoke probation and enter 
judgment or put into effect suspended sentences of probation 
judgment, for breach of the conditions of probation, as fully as 
same might be done by the courts of the county and district 
in which such probationer was placed on probation, when such 
probationer was originally placed on probation by a superior 
court judge; provided, that the court may, in its discretion, for 
good cause shown, and shall on request of the probationer, re- 
turn such probationer for hearing and disposition to the county 


336 IN THE SUPREME COURT [2838 


State v. Braswell 


or judicial district in which such probationer was originally 
placed on probation; provided, that in cases where the proba- 
tion is revoked in a county other than the county of original 
conviction, the clerk in such county revoking probation may 
record the order of revocation in the judge’s minute docket, 
which shall constitute sufficient permanent record of the pro- 
ceedings in that court, ... and shall send the original order 
revoking probation and all other papers pertaining thereto, to 
the county of original conviction to be filed with the original 
records. ...” 


The Twenty-seventh Judicial District of North Carolina is 
composed of the counties of Cleveland, Gaston and Lincoln. G.S. 
7A-41. We take judicial notice of the fact that Judge Harry C. 
Martin was commissioned to hold the courts of that district in 
October 1972. 


[1] We hold that under G.S. 15-200 the resident judge of a 
judicial district, the judge holding the courts of a judicial dis- 
trict, or any judge commissioned at the time to hold court in a 
judicial district, is clothed with jurisdiction to conduct a revoca- 
tion hearing with respect to all probationers who reside in the 
district or who were placed on probation in any county in the 
district or who violated the conditions of probation in any county 
in the district. Where, as here, such hearing is conducted after 
notice to the probationer with a bill of particulars as required 
by G.S. 15-200.1 and G.S. 15-200.2, the judge may revoke proba- 
tion for breach of the conditions and enter judgment putting 
into effect a prison sentence theretofore suspended. The action 
taken by Judge Martin in this case is fully authorized by G.S. 
15-200. 


We find nothing in the record to indicate that the constitu- 
tionality of G.S. 15-200 was raised or passed upon in the court 
below. Ordinarily, appellate courts will not pass upon a constitu- 
tional question unless it affirmatively appears that such question 
was raised and passed upon in the trial court. State v. Jones, 242 
N.C. 568, 89 S.E. 2d 129 (1955); State v. Grundler, 251 N.C. 
177, 111 S.E. 2d 1 (1959); State v. Colson, 274 N.C. 295, 168 
S.E. 2d 376 (1968); State v. Cumber, 280 N.C. 127, 185 S.E. 
2d 141 (1971); State v. Hudson, 281 N.C. 100, 187 S.E. 2d 756 
(1972). This accords with decisions of the Supreme Court of 
the United States. Hdelman v. California, 344 U.S. 357, 97 L.Ed. 
387, 73 S.Ct. 298 (1953). 
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[2] Even so, consideration of the constitutional question on its 
merits would lead to the same result. The Sixth Amendment, 
which guarantees to the accused “in all criminal prosecutions” 
a speedy and public trial “by an impartial jury of the state and 
district wherein the crime shall have been committed,” is in- 
apposite here. A hearing to determine whether the terms of a 
suspended sentence have been violated is not a “criminal prosecu- 
tion,” State v. Hewett, 270 N.C. 848, 154 S.K. 2d 476 (1967), 
and is not a jury matter. State v. Coffey, 255 N.C. 293, 121 S.E. 
2d 736 (1961). Thus, Sixth Amendment rights of this defendant 
are not involved. 


Defendant’s first assignment of error requires no further 
discussion. For lack of merit it is overruled. 


[3] Defendant next contends the conditions contained in the 
original probation judgment upon which the prison sentence was 
suspended were unreasonable in view of his known status as a 
drug addict. He argues that since he had been medically de- 
termined to be a drug dependent it was an unreasonable condi- 
tion of probation to require that he refrain from the use of 
drugs other than those prescribed by a physician. 


It suffices to say that the prison sentence here was sus- 
pended upon the usual conditions of probation which included 
the following: (1) That he pay the costs amounting to $51.00, 
(2) that he work faithfully at suitable, gainful employment and 
save his earnings above his reasonably necessary expenses, and 
(3) that he neither own, possess nor be involved with any drugs 
except as may be prescribed by a physician. Evidence adduced 
at the revocation hearing shows that the costs were not paid; 
that defendant voluntarily quit his employment at Rex Mill on 
30 June 1972, after having worked only ten days, and was not 
thereafter employed anywhere else although he was able to 
work; and that he had been using Methadone during the period 
of probation, obtaining said drug “off the streets’ and not by 
a physician’s prescription. Defendant offered no evidence in de- 
nial or contradiction. 


Thus all three of the conditions were breached and Judge 
Martin so found. The breach of any single valid condition upon 
which the sentence was suspended will support an order activat- 
ing the sentence. State v. Seagraves, 266 N.C. 112, 145 8.E. 2d 
327 (1965). Further discussion of this assignment to demon- 
strate its lack of merit is unnecessary. For cases discussing 
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conditions of suspension and probation considered ‘“‘unreason- 
able” in a legal or constitutional sense, see State v. Caudle, 276 
N.C. 550, 173 S.E. 2d 778 (1970) ; State v. Rhinehart, 267 N.C. 
470, 148 S.E. 2d 651 (1966); State v. Doughtie, 287 N.C. 368, 
74 S.E. 2d 922 (19538). Defendant’s second assignment of error 
is overruled. 


[4] Finally, defendant contends his prior statements to Judge 
Martin in Gaston Superior Court on 8 October 1972, at a time 
when he was not represented by counsel, were erroneously taken 
into consideration by Judge Martin at the revocation hearing 
and resulted in revocation of his probation. 


The record does not disclose the circumstances under which 
defendant told Judge Martin in Gaston Superior Court on 3 
October 1972 that he had been using Methadone while on pro- 
bation. He may or may not have been entitled to counsel at that 
time——a question we need not decide. In our view the occurrence 
was harmless. At the revocation hearing the probation officer 
testified in detail regarding other violations of the conditions 
of probation, any one of which sufficed to invoke the suspended 
sentence. Defendant’s statement to Judge Martin in the proba- 
tion officer’s presence on 8 October 1972 that he had been taking 
Methadone was merely cumulative and simply added one more 
violation to others already established. Admission of the pro- 
bation officer’s testimony concerning defendant’s statement, 
even if erroneous which is not conceded, was harmless beyond 
a reasonable doubt. Harrington v. California, 395 U.S. 250, 23 
L.Ed. 2d 284, 89 S.Ct. 1726 (1969) ; Chapman v. California, 386 
U.S. 18, 17 L.Ed. 2d 705, 87 S.Ct. 824 (1967); State v. Fletcher 
and Arnold, 279 N.C. 85, 181 8.E. 2d 405 (1971). This assign- 
ment of error is overruled. 


Judge Martin had before him the verified report of the pro- 
bation officer detailing the alleged violations of the conditions 
of probation. The probation officer took the witness stand and 
testified under oath concerning each alleged violation. Defend- 
ant was represented by counsel who cross-examined the proba- 
tion officer. Defendant neither testified nor offered evidence 
to contradict or refute the alleged violations. ‘The basic pur- 
pose of a trial is the determination of truth. ...” Tehan v. 
Shott, 382 U.S. 406, 15 L.Ed. 2d 458, 86 S.Ct. 459 (1966). The 
truth in this matter is that defendant breached the conditions 
upon which his prison sentence was suspended in that, without 
lawful excuse, he failed to pay the costs, he voluntarily quit 
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his job without notice after working only ten days and there- 
after spent his time in idleness while pursuing his vicious drug 
habit. Judge Martin’s order revoking probation and placing 
the prison sentence into immediate effect is 


Affirmed. 





STATE OF NORTH CAROLINA v. HELEN LOUISE 
MARTIN PHILLIPS 


No. 69 
(Filed 9 May 1973) 


1. Criminal Law § 38— evidence of prior acts —- admissibility 


Evidence of prior acts or declarations, to be admissible, must be 
related to and tend to shed light on the acts complained of. 


2. Criminal Law §8§ 80, 169—letter written by defendant —- improper use 
by prosecution —~ prejudicial error 


Where defendant addressed a letter to “the Director of Prisons” 
one year prior to the homicide with which she was charged asking 
for information on a day in the life of a woman serving time for 
manslaughter, as defendant was compiling information for a short 
story she was writing, the trial court committed error requiring a 
new trial in that it allowed the letter to be represented by the 
prosecution as an attempt by defendant to find out what would hap- 
pen to her when she killed her husband and was convicted therefor. 


Justices LAKE and BRANCH dissent. 


APPEAL by defendant from Webb, S. J., August 21, 1972 
Session, CALDWELL Superior Court. By order dated March 26, 
1973, the appeal was docketed in the Supreme Court prior to 
review by the Court of Appeals. 


The defendant, Helen Louise Martin Phillips, was indicted 
for the first degree murder of her husband, Garvey Willie 
Phillips. The evidence disclosed that the deceased and the de- 
fendant had been married for twenty-nine years. Their married 
life had not been harmonious. They had separated on at least 
three different occasions. The deceased was six feet tall and 
weighed two hundred pounds. He was addicted to drinking. The 
defendant had been under doctor’s care for some time. She 
had a medical history of nervous tension and emotional in- 
stability. She kept a light in a window which she used at night 
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as a signal that she and her husband were having trouble. When 
the light flashed on it was a call for help. 


At about 5 o’clock on the afternoon of February 23, 1972, 
a female voice called for an ambulance. The caller had difficulty 
in giving directions. However, through the telephone operator, 
the ambulance corps was able to locate the source of the call 
and went directly to the Phillips’ home. When the crew entered 
the house, they found the defendant with a pistol in her hand 
standing in the floor. Her husband was lying on the floor of 
the living room, apparently unconscious. He was taken to the 
hospital where examination disclosed two bullet wounds from a 
pistol. When he revived, he was angry, belligerent and appeared 
to be intoxicated. He later died as a result of the wounds. 


Captain Hagaman of the Lenoir Police Department followed 
the ambulance to the home, found the pistol on the floor of the 
living room, and Mrs. Phillips lying on the couch. Captain Haga- 
man testified: “[Slhe was in a semi-conscious state. I did not 
get any response from Mrs. Phillips. . . . I called an ambulance 
for her to go to the hospital.” 


A daughter-in-law of the parties testified as a witness for 
the State and said that about eighteen months before the 
trial, approximately one year before the shooting, she typed a 
letter for the defendant which the defendant had written in 
longhand and brought to her for transcription. The State ob- 
tained the original letter from defense counsel by court order 
requiring its production. The letter was addressed to the 
Director of Prisons and is here quoted: 


“Dear Sir: 


I would like some information on a day in the life of 
@ woman serving time for manslaughter. 


I am compiling a outline on a story. 


I want the woman to serve not more than two years, 
not less than one. 


Do you place the woman in categories. Do they work 
in the sewing or laundry departments? What hours do they 
work? Are they paid any fee at all? How many to a cell 
block? And what are the visiting rights. Anything you 
could tell me would be very helpful. 
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I want this woman to be of good character. Also to 
be a model prisoner. 


If this isn’t asking too much of your time, I will be 
forever grateful. 


Thank you very much 


Mrs. Helen Phillips 
116 Locust Drive 
Lenoir, N. C.” 


On cross-examination the witness testified: 


“ ,.I typed a number of letters and stories for Mrs. 
Phillips. This is a short story of some 45 pages that she 
wrote and I typed it. She wrote a number of short stories 
and submitted those stories to magazines for publica- 
tion. ... 


“Mrs. Phillips discussed her stories with me from time 
to time during the course of my doing the typing for her. 
I was generally familiar with the theme of the story when 
I discussed them with her. 


“|. . When I wrote the letter she discussed with me 
about a story she anticipated writing and was gathering 
the proper background and details about a woman that 
was sent to prison.” 


When the letter was offered by the State and objected to by 
the defendant, it was admitted before the jury as State’s Ex- 
hibit Eight. This was the basis of defendant’s Exception No. 
28 and is listed as Assignment of Error No. 1. 


The defendant testified in her own defense. She detailed 
the difficulties she and her husband had had and instances of 
assaults and acts of violence. She testified that on the afternoon 
of February 23, 1972, he came home from the farm intoxicated 
and started a fuss, threatened and struck at her and pulled her 
hair. She was afraid of him. She picked up the garbage can 
under the pretense of taking it outside so she could leave the 
house, but he prevented her from going. He had threatened 
to go out and get the axe and use it on the television set. 
During the difficulty he ordered her to take the garbage can 
back in the kitchen. When she did, she noticed the pistol lying 
on the hot water heater by the kitchen door. When he went for 
the axe, she got the gun and took it back to the living room 
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and concealed it behind her leg. He came back without the axe, 
but still in a rage, struck at her but hit the back of her chair, 
then grabbed her hair and when he swung around, she shot. 
She did not know whether she fired one or more shots. 


The defendant offered a number of witnesses who testified 
to her good character. She offered evidence that her husband 
was violent and dangerous when he was intoxicated. 


The jury returned a verdict of guilty of voluntary man- 
slaughter. From the court’s judgment that the defendant serve 
from eight to ten years in the State’s prison, she appealed. 


Robert Morgan, Attorney General by EF. Thomas Maddox, 
Jr., Associate Attorney for the State. 


West & Groome by H. Houston Groome, Jr. and Ted G. 
West for defendant appellant. 


HIGGINS, Justice. 


Ordinarily when it becomes necessary to order a new trial 
on the ground the prosecution in a criminal case was permitted, 
over objection, to introduce incompetent and prejudicial evi- 
dence, this Court confines the discussion to the assignment of 
error which challenges the admissibility of the evidence. In 
this instance, Assignment of Error No. 1, based on Exception 
No. 28, challenged the admissibility of State’s Exhibit EKight— 
the defendant’s letter to the warden of the State’s prison. 


The State’s witness who identified the letter stated on 
cross-examination it was written one year prior to the homicide. 
The witness was in the habit of transcribing stories which the 
defendant wrote for publication. She testified: 


66 


| ... Ll typed a number of letters and stories for Mrs. 
Phillips. 


“Mrs. Phillips discussed her stories with me... . 


“When I wrote the letter she discussed with me 
about a story she anticipated writing and was gathering 
the proper background and details about a woman that 
was sent to prison.” | 
The letter itself stated the writer wanted the information 


for a story. The witness at the time she typed the letter knew 
of the defendant’s plans and preparations for the story. 
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SA a a A I A A nt A eS 


In this case, not only the solicitor for the State and his 
staff, but privately employed counsel appeared for the prosecu- 
tion. The defendant offered evidence, hence the State had the 
right to open and conclude the argument to the jury. After 
the argument, the court in reviewing the evidence, charged 
the jury: 


“ . . That on one occasion about eighteen months ago 
that the defendant in this case brought her a letter to be 
typed and that she typed the letter for the defendant. The 
letter was introduced into evidence and as I recall it but 
you take your own recollection of the letter, that it was 
to the Warden of the State Prison or some official in the 
State Department of Correction asking for information 
as to what would happen to a woman that was in prison... 
serving a sentence for manslaughter.” (Emphasis added.) 


The court interpreted the letter “‘as asking for information as 
to what would happen to a woman that was in prison... serving 
a sentence for manslaughter.”’ 


Research has failed to disclose a court decision which is 
of much value as authority on the question before us. The 
cases deal largely with remoteness in time rather than with 
remoteness in purpose or mental attitude. With respect to re- 
moteness in time, the rule is stated in 1 Wharton’s Criminal 
Evidence, 18th Ed., § 152: 


“No rigid rule can be stated to determine when the 
time interval is so great that a given fact has no probative 
value. ... Flexibility, then, is necessary in verbalizing a 
workable standard. . .. There being no fixed standard for 
determining remoteness, it is necessary to consider all the 
attendant circumstances, the nature of the evidence of- 
fered, and the nature of the crime.” 


[1] Evidence of prior acts or declarations, to be admissible 
must be related to and tend to shed light on the acts complained 
of. State v. Kelly, 227 N.C. 62, 40 S.E. 2d 454; Barnes v. Teer, 
218 N.C. 122, 10 S.E. 2d 614. 

The legitimate purpose of the defendant’s letter is ex- 
plained by the State’s witness as well as by the letter itself. 
The purpose was to obtain information for use in a story. 


[2] To those familiar with criminal trials, it is not difficult 
to visualize the prejudicial effect the private counsel for the 
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prosecution and the solicitor were able to generate by waving 
this letter before the jury and picturing it as an attempt on the 
part of this woman to find out what would happen to her when 
she executed her plan and thereafter was convicted of killing her 
husband. In the court’s recapitulation of the State’s evidence, 
the court characterized the letter as ‘‘asking for information as 
to what would happen to a woman that was in prison... serving 
a sentence for manslaughter.”’ (Emphasis added.) The recapitu- 
lation magnified the error. 


In view of the explanation the State’s witness gave for the 
defendant’s letter, none of which was contradicted in the evi- 
dence, the use the court permitted the State to make of it was 
so prejudicial the defendant is entitled to go before another 
jury. 


The cause is remanded to the Superior Court of Caldwell 
County for a 


New trial. 


Justices LAKE and BRANCH dissent. 





STATE OF NORTH CAROLINA v. BOBBY RAY BLACK 


No. 65 
(Filed 9 May 1973) 


1. Criminal Law § 86— impeachment of defendant — collateral matters — 
no error 


There was no prejudicial error in questioning by the solicitor 
for the purpose of impeachment with respect to the collateral matters 
of defendant’s involvement in a knifing, a beating and threats made 
to someone at a carpet company where defendant admitted the knif- 
ing and gave his version of the incident but denied the beating and 
the threats. 


2. Criminal Law § 86— impeachment of defendant —improper conduct — 
no error 


It is permissible for the purpose of impeachment to cross- 
examine a defendant in a criminal case by asking disparaging ques- 
tions concerning collateral matters relating to his criminal and 
degrading conduct, since such questions relate to matters within the 
knowledge of the witness. 
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3. Criminal Law § 163— misstatement of contention in charge — failure 
to object — no prejudice 
The trial judge’s instruction on “heat of passion,” even if it was 
a misstatement of defendant’s contention, was not so prejudicial as 
to warrant a new trial where defendant did not object to the instruc- 
tion at the time it was given and where the charge was otherwise 
free from error. 


4. Criminal Law § 161— failure to object to form of sentence — considera- 
tion on appeal 


Though defendant did not object to the form of the sentence, his 
appeal itself constitutes an exception to the judgment and presents 
the case for review for error appearing on the face of the record. 


5. Criminal Law § 139-—— sentence of imprisonment — failure to specify 
minimum term — error 


Where the record shows that judgment of imprisonment was 
entered by the trial court for a term not to exceed seven years, the 
case is remanded for imposition of a minimum sentence. G.S. 148-42. 


APPEAL by defendant from McLean, J., at the 4 September 
1972 Session of GASTON Superior Court, transferred for initial 
appellate review by the Supreme Court by order dated 26 
March 1978, entered pursuant to G.S. 7A-31(b) (4). 


Defendant was charged in a bill of indictment, proper in 
form, with the murder of William Hayes Wilson. Defendant 
entered a plea of not guilty, and the solicitor announced in 
open court that he would seek a verdict of guilty of murder in 
the second degree or manslaughter as the evidence might war- 
rant. 


The State offered evidence which tended to show: At 
approximately 4 a.m. on Sunday, 20 February 1972, the 
defendant, Bobby Ray Black, came into the West End Grill, a 
restaurant owned by Elmore Bryant and the deceased, William 
H. Wilson, in Gastonia, North Carolina. The deceased had been 
drinking heavily and after defendant arrived, deceased sent 
Bryant and an individual named Charlie Brown to purchase a 
pint of vodka for the defendant. When they returned, defendant 
sat with Bryant and Brown drinking and talking for approxi- 
mately forty-five minutes. Around 5 a.m. the deceased, who 
had been shooting pool with his son, announced that he was 
closing up. At that point defendant fired a shot into the ceiling 
from a .88 caliber pistol which he brought with him to the Grill. 
The deceased told him to stop shooting because he was scaring 
his customers away. 
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Defendant then put the gun behind his coat. About two 
minutes later, defendant pulled the gun out and shot the 
deceased twice, once in the right forearm and once in the chest. 
The deceased fell shattering a pool cue which he was leaning on 
at the time he was shot. Following the shooting, Bryant, de- 
ceased’s partner, and Donald Bridges, a friend of the deceased, 
grabbed defendant and took his gun away from him. While 
doing so, Bridges struck defendant with a stool and hit him 
several times on the ribs and arms. Bridges took the gun 
outside the building and threw it in the direction of Biggerstaff 
Furniture Store located nearby. Defendant then ran out of the 
Grill. 


A medical expert testified that William H. Wilson died as 
a result of a gunshot wound which ruptured the innominate 
vein, a large blood vessel near the lung. A firearms identifica- 
tion expert testified that a bullet recovered from the scene of 
the incident was fired by the .38 caliber Colt special which was 
found near Biggerstaff Furniture Store. 


Defendant testified in his own behalf and offered other 
evidence, including the testimony of several witnesses, which 
tended to show: On the night in question the defendant received 
a telephone call from the deceased requesting that he come to 
the West End Grill to discuss some business. Defendant, who 
operated a private club across the highway from deceased’s 
place of business, closed his club and went to deceased’s Grill. 
Defendant had some five hundred dollars in cash and was 
carrying a .388 caliber Colt special pistol for protection. When 
he arrived at the Grill, deceased offered him a drink but the 
defendant said that he did not drink bourbon, which was all 
the deceased had at the time. The deceased then sent Bryant 
out to get some gin or vodka. After Bryant returned with some 
vodka, defendant, deceased, and some other individuals sat in a 
booth drinking and talking. Sometime later the deceased said, 
“Tt believe I will get up and shoot pool with my boy.” For 
about ten or fifteen minutes the defendant continued to sit and 
talk. Then he went up to the area where the pool table was 
located. About thirty minutes later the deceased asked the 
defendant to back his son financially in a pool game. The 
defendant said, “I’m not backing anybody. Just shoot for fun.” 
He started to turn away when the deceased struck the defend- 
ant on the head and neck with the large end of a pool cue. The 
force of the blow was such that the pool cue shattered and slid 
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across the floor. Defendant was knocked to the floor and fired 
one shot at the deceased who was only a few feet away. After 
the defendant fired the shot, he was badly beaten by friends 
of the deceased. Finally he escaped, ran from the building, and 
hid until the police arrived. 


The defendant also offered evidence that the deceased was 
a large, strong man with the reputation of being a dangerous 
and violent man when drinking. Additionally, there was evi- 
dence of uncommunicated threats by the deceased against the 
defendant. In fact deceased told one witness if he ever got 
defendant in “my place of business, there’ll be some slow riding 
and sad singing.” 


The jury returned a verdict of guilty of voluntary man- 
slaughter. Defendant was sentenced to a term of imprisonment 
not to exceed seven years. From this sentence the defendant 
appealed to the North Carolina Court of Appeals. 


Attorney General Robert Morgan and Assistant Attorney 
General Raymond W. Dew, Jr., for the State. 


Frank Patton Cooke for defendant appellant. 


MOORE, Justice. 


Defendant brings forward two assignments of error. The 
first raises the question whether the trial judge committed 
prejudicial error in permitting the solicitor, over the defend- 
ant’s objections and motions for mistrial, to propound ques- 
tions to the defendant relating to his alleged assaults on other 
persons on other occasions not related to this case. 


This assignment is based upon the following questions 
asked bv Solicitor Morris while cross-examining defendant: 


“Q. And you didn’t tell Bill Wilson you had a pistol 
loaded back there did you? 


A. No. 


Q. You stayed in his business a couple of hours with 
that pistol, didn’t you? 


A. No. 
Q. And you went there to kill him? 
A. No. 
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Q. Just like Ross Brackett—you cut him. . 
OBJECTION 
. from ear to ear, didn’t you? 
A. No, sir. 
OVERRULED 
Mr. CooKE: Motion for a mistrial, if the court please. 


Q. Do you deny that on December 16, 1951, you took 
a pocket knife and cut Ross Brackett? 


ORJECTION AND MOTION FOR MISTRIAL 

CouRT: Do you want to be heard? 

MR. COOKE: Yes, sir. 

Court: Members of the jury, step out to your room. 
JURY OUT 

Mr. CooKE: [Argument on motion.] 


COURT: OVERRULED; MOTION FOR MISTRIAL DENIED. 
Bring the jury back in. 


Mr. CooKE: Judge, he asked him if he cut him from 
ear to ear. 


COURT: OBJECTION OVERRULED. 
JURY IN 


Q. Dll ask you again, didn’t you on December 16, 1951, 
cut Ross Brackett with a knife in a violent manner? 


OBJECTION AND MOTION FOR MISTRIAL. 
COURT: OVERRULED; MOTION DENIED. 


A. I jobbed him. He had me down on the floor—there 
was three of them had me down and I stuck it right in there 
and that was it. 


MOTION FOR MISTRIAL; DENIED. 


Q. [ll ask you if you didn’t beat Mr. Ted Brady of 
29 Maple Street in Banlo down to the floor? 
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OBJECTION AND MOTION FOR MISTRIAL; OVERRULED. 
A. No, sir. I don’t know anything about that. 


Q. Ill ask you if your place of business out on West 
Franklin Boulevard is not next to Ellis-Bowen Carpet Com- 
pany? 


A. Yes, it is. 


Q. And I'll ask you if the two people that run that 
are not Don Ellis and Bobby Bowen? 


A. Yes, it is. 


Q. I’ll ask you if within the last month you haven’t 
been over there with them and threatened to put a cap in 
them? 


OBJECTION SUSTAINED. 
A. No, I haven’t. 
MOTION FOR MISTRIAL: DENIED; EXCEPTION.” 


Defendant contends that the questions asked were more 
in the nature of testimony and arguments, were designed solely 
to paint the defendant as the aggressor and to damage his char- 
acter by insinuation, and that such questions under State v. 
Phillips, 240 N.C. 516, 82 8.E. 2d 762 (1954), were improper. 
In Phillips the solicitor asked seventeen questions insinuating 
various wrongdoings of the defendant. Objections to only three 
questions were sustained, and the defendant answered the 
remaining fourteen. Furthermore, while the solicitor was ask- 
ing the defendant in that case questions pertaining to his serv- 
ice aS a policeman in Lowell, counsel for the defense appealed 
to the presiding judge to protect their client against the cross- 
examination on the ground that it was tantamount to the solici- 
tor’s testifying. The solicitor made this instant retort in the 
presence of the jury: “I’m a pretty good witness. You know I 
lived at Lowell.” Under these circumstances this Court held that 
the solicitor had violated the rules of practice governing cross- 
examination to such an extent as to deprive the defendant of a 
fair trial. 


[1] The present case is factually distinguishable from Phillips. 
Here the solicitor’s questions relate to only three occurrences. 
The first related to defendant’s cutting Ross Brackett with a 
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knife, Defendant answered this question to the effect that he 
did indeed stab Ross Brackett and then gave his version as to 
how and why he did so. The next referred to the fact that 
defendant beat Ted Brady. Defendant denied that he knew 
anything about this. The last instance referred to threats to 
someone at Ellis-Bowen Carpet Company. The court sustained 
defendant’s objection to this question, but after the objection 
was sustained defendant voluntarily answered that he had not 
threatened anyone, Thus, one question was answered in the 
affirmative, and the other two were answered in the negative. 
These questions involved collateral matters. Defendant’s nega- 
tive answers were conclusive and rendered the questions harm- 
less. State v. Ross, 275 N.C. 550, 169 S.E. 2d 875 (1969) ; State 
v. King, 224 N.C. 829, 30 S.E. 2d 230 (1944); 7 Strong, N. C. 
Index 2d, Witnesses § 8, p. 701 et seq. 


[2] itis permissible for the purpose of impeachment to cross- 
examine a defendant in a criminal case by asking disparaging 
questions concerning collateral matters relating to his criminal 
and degrading conduct, since such questions relate to matters 
within the knowledge of the witness. Such questions may cover 
a wide range and are permissible within the discretion of the 
court. State v. Mack, 282 N.C. 3384, 198 S.E. 2d 71 (1972); 
State v. Williams, 279 N.C. 668, 185 S.E. 2d 174 (1971). 


As stated by Justice Higgins in State v. Ross, swpra: 


6é 


. The trial judge hears all witnesses and observes 
their demeanor as they testify. He knows the background 
of the case and is thus in a favorable position to control 
the scope of the cross-examination. The appellate court 
reviews a cold record. For this reason, the trial court, 
because of its favored position, should have wide discretion 
in the control of the trial. Its rulings should not be dis- 
turbed except when prejudicial error is disclosed. State v. 
Sheffield, 251 N.C. 809, 111 S.E. 2d 195; State v. Stone, 
226 N.C. 97, 86 S.E. 2d 704; State v. Wray, 217 N.C. 167, 
7 S.E. 2d 468; State v. Beal, 199 N.C. 278, 154 S.E. 604; 
State v. Davidson, 67 N.C. 119; State v. Patterson, 2A 
N.C. 846; Wigmore on Evidence, 34 Ed., 495. 


Here, no prejudicial error is disclosed. This ssueanedt is 
overruled. 


[3] Defendant’s other assignment of error relates to a portion 
of the judge’s charge. The presiding judge charged the jury 
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that it could return one of three verdicts: Guilty of murder in 
the second degree, guilty of manslaughter, or not guilty of either 
offense. The judge correctly defined second degree murder and 
manslaughter and fully explained defendant’s right of self- 
defense. Defendant did not object to any of the charge except 
the following. 


“The court instructs you, members of the jury, if a 
person kills in the heat of passion, that may reduce the 
crime from murder in the second degree to manslaughter. 
Now, the defendant in this case, members of the jury, has 
offered evidence tending to show and contends that it does 
show that he was struck across the shoulder and head with 
a cue stick and that that produced in him a sudden passion; 
and the court instructs you that to strike a man across the 
shoulder with a cue stick would be sufficient provocation 
to produce in the mind of a man of fair average disposition 
a sudden passion, and the law so recognizes it, which 
amounts to an assault upon the defendant and that that 
produced in his mind a sudden passion and that while this 
was on him and before he had time to cool, that he pulled 
the gun and fired the shot. The court instructs you that 
under those circumstances, if you are so satisfied, the 
defendant could be guilty of no more than manslaughter, 
if guilty at all. Under such cases, passion or anger so 
aroused is held to displace malice. 


* * * 


“The defendant contends, however, members of the 
jury, that he is not guilty of manslaughter. He says that 
while he may have satisfied you that he was struck with 
the cue stick and became in a passionate mood, that he was 
actually fighting in his own proper self-defense. He says 
and contends that when Wilson struck him with the cue 
stick that he then was on the defensive to protect himself 
from death or serious bodily harm and that whatever you 
may determine that took place and what he did was done 
in his own proper self-defense.”’ 


Defendant contends that the presiding judge violated G.S. 
1-180 by erroneously instructing the jury that it was the 
defendant’s contention that he was struck about the shoulder 
and head with a cue stick, that this produced in him a sudden 
passion, and before he had time to cool he pulled his gun and 
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fired the shot. Defendant says that he made no such contention. 
To the contrary, he contends that immediately upon being 
struck by the cue stick he pulled his gun and fired, not because 
of anger or passion suddenly aroused but to save his own life 
and prevent Wilson from beating him to death or severely in- 
juring him. 


Defendant did not object to the statement of this contention 
at the time. Since the argument of the attorney for defendant is 
not brought forward in the record, we do not know what con- 
tention might have been made by defendant’s attorney to the 
jury. Moreover, an examination of the record discloses evidence 
from which inferences related by the court as a contention of 
defendant could fairly and logically be drawn by the jury. 
A statement of a valid contention based on competent evidence 
is not error. State v. Virgil, 276 N.C. 217, 172 S.E. 2d 28 
(1969) ; State v. Ford, 266 N.C. 748, 147 S.E. 2d 198 (1966). 


sé 


... Furthermore, it is the general rule that objec- 
tions to the charge in reviewing the evidence and stating 
the contentions of the parties must be made before the 
jury retires so as to afford the trial judge an opportunity 
for correction; otherwise they are deemed to have been 
waived and will not be considered on appeal. State v. 
Goines, 273 N.C. 509, 160 S.E. 2d 469; State v. Butler, 
269 N.C. 738, 158 S.E. 2d 477; State v. Case, 253 N.C. 
130, 116 S.E. 2d 429; State v. Rhodes, 252 N.C. 438, 118 
S.E. 2d 917; State v. Holder, 252 N.C. 121, 118 S.E. 2d 
15; State v. Shumaker, 251 N.C. 678, 111 S.E. 2d 878; 
State v. Grundler, 251 N.C. 177, 111 S.E. 2d 1; State v. 
Moore, 247 N.C. 868, 101 S.E. 2d 26; State v. Saunders, 
245 N.C. 388, 95 S.E. 2d 876.” State v. Virgil, supra. 


Conceding arguendo that the statement as to this conten- 
tion was error, we fail to see how defendant could be prejudiced 
thereby. 


The court’s instruction on “heat of passion” gave the jury a 
theory on which they could reduce defendant’s offense from 
second degree murder to manslaughter, a result favorable to 
defendant. In addition, the concluding paragraph of the charge 
clearly stated that even if the jury found that the defendant 
fired the fatal shot while in the heat of passion, they should 
acquit the defendant if they found he shot the deceased in his 
own self-defense. 
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In a charge otherwise free from error, the misstatement 
of a contention, to which defendant did not object at the time, 
is not such prejudicial error as to warrant a new trial. 


[4] After the jury returned the verdict, the judge imposed 
the following sentence: 


“It is the judgment of the court that the defendant be 
confined in the common jail of Gaston County not to exceed 
seven years to be assigned to work under the supervision 
of the State Department of Corrections as provided by 
law.” (Emphasis added.) 


Defendant did not object to the form of the sentence. However, 
the appeal itself constitutes an exception to the judgment and 
presents the case for review for error appearing on the face 
of the record, even in the absence of any proper exception or 
assignment of error. State v. Elliott, 269 N.C. 688, 153 S.E. 
2d 8380 (1967); 8 Strong, N. C. Index 2d, Criminal Law § 161, 
p. 112. 


[5] The learned judge apparently intended to enter an in- 
determinate sentence under G.S. 148-42, which provides in part: 


“The several judges of the superior court are author- 
ized in their discretion in sentencing prisoners to imprison- 
ment to commit the prisoner to the custody of the 
Commissioner of Correction for a minimum and maximum 
term.” 


As stated in 21 Am. Jur. 2d, Criminal Law § 540, p. 519: 


“TU]nder an indeterminate sentence law, a sentence 
cannot be for a definite term of imprisonment. It must be 
for not less than a specified minimum period and not more 
than a specified maximum period. There must be a differ- 
ence between the periods, and a sentence fixing identical 
minimum and maximum terms of imprisonment is invalid.” 


G.S. 148-42 further provides in part: 


“At any time after the prisoner has served the mini- 
mum term less earned allowances for good behavior, the 
Commissioner is authorized to discharge such person un- 
conditionally or release him from confinement under con- 
ditions prescribed by the Commissioner.” 
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Consequently, it is important to defendant that the judgment 
fix a minimum as well as a maximum sentence. It may well be 
that the trial judge in imposing sentence fixed a minimum as 
well as a maximum of seven years. However, the record does not 
so show, and we are bound by the record. Rogers v. Rogers, 265 
N.C. 386, 144 S.E. 2d 48 (1965); Redd v. Mecklenburg Nur- 
series, 241 N.C. 385, 85 S.E. 2d 311 (1954). 


We find no error in the trial but remand the case to the 
Superior Court of Gaston County for entry of a proper judg- 
ment on the verdict. 


Remanded for judgment. 





STATE OF NORTH CAROLINA v. EARL STEWART ALLEN 


No. 70 
(Filed 9 May 1978) 


1. Criminal Law § 99— explanation by judge to witness —no expression 
of opinion 
Where the solicitor asked a witness to describe the demeanor 
of one Allen, the witness replied that Allen had an odor of some 
intoxicants and defendant objected to the witness’s answer as not 
being responsive, the trial court expressed no opinion in explaining 
to the witness what the word “demeanor” meant. 


2. Criminal] Law § 99—— instruction to witness to speak up——no error 


Where the trial court was having difficulty in getting an eye- 
witness to speak out so he could be understood, the court’s instruction 
to “Talk like you did that night, Mr. Witness. Maybe they can hear 
you,” while not as circumspect as it might have been, was not so 
objectionable as to constitute prejudicial error. 


3. Criminal Law § 99— witnesses’ contact with jurors — instruction 
against not prejudicial 
Instruction of the trial court to the sheriff not to let any of 
the witnesses contact any of the jurors did not constitute error. 


4, Criminal Law § 158— failure to state evidence in narrative form — 
no error shown 
Where the record on appeal does not contain a narrative state- 
ment of the evidence for defendant, no error is shown in the trial 
judge’s recapitulation of the evidence in the charge to the jury. 
Rule 19(4), Rules of Practice in the Supreme Court. 


5. Assault and Battery § 15— intent to kill -——- proper instruction 


In a prosecution charging defendant with assault with a deadly 
weapon with intent to kill, inflicting serious injuries not resulting 
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in death, the trial court’s charge as to intent to kill which included 
the statements that “intent is a state of mind of the person charged, 
and is seldom capable of direct or positive proof. You just arrive at 
it from the conduct of the party, the type of weapon, and the 
place where it was inflicted, if you find that it was” was substantially 
in accord with those charges approved by the Supreme Court. 


6. Criminal Law § 154— case on appeal settled — omissions not before 
court on appeal 


Where it was necessary for the presiding judge to settle the 
case on appeal, defendant was not prejudiced in any manner by the 
omission from the record on appeal of three incidents occurring during 
the trial which had no bearing on defendant’s defense; furthermore, 
these assignments of error could be brought up only upon motion for 
certiorari, which defendant failed to make. 


APPEAL by defendant from Falls, J., at the 14 August 1972 
Session of Cleveland Superior Court, transferred for initial ap- 
pellate review by the Supreme Court by order dated 26 March 
1978 entered pursuant to G.S. 7A-81(b) (4). 


Defendant was charged in a bill of indictment, proper in 
form, with an assault on L. D. Wagner with a deadly weapon 
with intent to kill, inflicting serious injuries not resulting in 
death. Defendant entered a plea of not guilty. 


The State offered evidence tending to show: On 18 June 
1972 around 8:80 p.m., L. D. Wagner, an officer of ‘the State 
Highway Patrol, was in the process of arresting Harold Day- 
berry for operating a motor vehicle while under the influence 
of intoxicating liquor. Wagner’s car was parked on the shoulder 
of a rural paved road near Casar, North Carolina. Defendant 
drove up near Wagner’s car, got out of his car, walked up to the 
left side of Wagner’s car, and asked if the truck which Day- 
berry had been driving could be driven away. Wagner noticed 
a strong odor of alcohol about the person of defendant and told 
him that the truck could be moved but if he drove it away he 
would be arrested for driving under the influence of alcohol. 
At this point defendant reached toward the door of Wagner’s 
car. Wagner immediately got out of his car and informed de- 
fendant that unless he left he would be arrested for public 
drunkenness. As Wagner was walking toward defendant, de- 
fendant rushed at him and stabbed him in the back with a 
knife. Wagner then radioed Officer Bennett, another member 
of the State Highway Patrol, who arrived at the scene within 
a few minutes and arrested defendant. Prior to the arrival of 
Bennett, Wagner observed defendant holding a knife in his 
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hand. The knife was taken from defendant by Bennett. It had 
blood on it at that time. This knife was introduced into evidence. 
Wagner’s injuries required six days of hospitalization and neces- 
sitated his being absent from work for approximately three 
weeks. 


Defendant did not testify but his wife, his father, and sev- 
eral other witnesses testified in his behalf, and their testimony 
is summarized in the record as follows: “Officer Wagner had 
come across the road toward defendant and struck him with the 
blackjack without reason, that defendant had never run at or 
cut Trooper Wagner, and that in the course of taking defend- 
ant into custody the troopers had beaten him, choked him and 
hit him with a pistol several times, to his injury, without defend- 
ant having resisted them.” 


The jury returned a verdict of guilty of assault with a 
deadly weapon inflicting serious injury. From judgment impos- 
ing a prison sentence of five years, defendant appealed to the 
North Carolina Court of Appeals. 


Attorney General Robert Morgan and Assistant Attorney 
General Walter FE. Ricks III, for the State. 


George S. Daly, Jr., and Walter H. Bennett, Jr., for defend- 
ant appellant. 


MOORE, Justice. 


Defendant’s assignments of error all relate to matters 
wherein defendant claims the presiding judge unfairly com- 
mented on the evidence or otherwise made prejudicial remarks, 
contrary to the provisions of G.S. 1-180. 


In considering these assignments, we apply the following 
general principles. This statute imposes on the trial judge the 
duty of absolute impartiality. Nowell v. Neal, 249 N.C. 516, 107 
S.E. 2d 107 (1959). It forbids the judge to intimate his opinion 
in any form whatever, “it being the intent of the law to insure 
to each and every litigant a fair and impartial trial before the 
jury.” State v. Owenby, 226 N.C. 521, 89 S.E. 2d 878 (1946). 
It has been construed to include any opinion or intimation of 
the judge at anytime during the trial which is calculated to 
prejudice either of the parties in the eyes of the jury. State v. 
Douglas, 268 N.C. 267, 150 S.E. 2d 412 (1966); Hverette v. 
Lumber Co., 250 } C. 688, 110 S.E. 2d 288 (1959). “The trial 
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judge occupies an exalted station. Jurors entertain great respect 
for his opinion, and are easily influenced by any suggestion com- 
ing from him. As a consequence, he must abstain from conduct 
or language which tends to discredit or prejudice the accused 
or his cause with the jury. G.S. 1-180.” State v. Carter, 233 N.C. 
581, 65 S.E. 2d 9 (1951). See also State v. Belk and State v. 
Pearson and State v. Berry, 268 N.C. 820, 150 8.B. 2d 481 
(1966). 


Defendant assigns as error the following specific incidents 
which occurred during the trial. 


[1] First, when Officer Wagner was testifying for the State, 
he was asked by the solicitor: 


“Q. Pl direct your attention now, back to the time 
when Mr. Allen first came to your patrol car at point ‘C’ 
on this diagram and ask you to describe his demeanor at 
that time. 


“A, He had an odor of some intoxicants. 
“OBJECTION as not responsive. 


“CouRT: Demeanor means how he acted, Mr. Witness, 
not how he smelled.” 


Defendant contends that the court intimated that a defense wit- 
ness had an odor of alcohol about him at the time to which he 
testified. This contention is obviously without merit. Defendant 
objected to the answer given by the witness as not being re- 
sponsive. The court, as a result of this objection, simply ex- 
plained the meaning of the word “demeanor.” Wagner had 
already testified, without objection, that defendant had a strong 
odor of alcohol on his breath at the time of the alleged assault. 


[2] Defendant next contends that the court erred when it 
stated to defendant’s witness Harold Dayberry: “Talk like you 
did that night, Mr. Witness. Maybe they can hear you.” Before 
this statement was made, the following occurred: 


“Q. (By Mr. Daly) State your name, please. 
“A. Harold Ray Dayberry. 


“COURT: You’re going to have to speak up so the jury 
can hear you. 
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“Q. Were you out at this store in Casar we have been 
talking about, sitting in Officer Wagner’s patrol] car under 
arrest for operating under the influence? 


“A. Yes, sir. 


“Q. Did you see the defendant Stewart Allen come up? 
“A. Yes, sir. 


“Q. Would you tell us what you observed happen be- 
tween Stewart Allen and Officer Wagner and Officer Ben- 
nett? Just what you observed. 


“A. Well, Mr. Allen walked up— 


“COURT: Raise your voice, please. The jury must hear 
you. 


“A. Mr. Allen walked up and asked Mr. Bennett—I 
mean, Mr. Wagner, if the truck I had been driving could be 
moved. 


“SOLICITOR: I can’t hear. 


“Q. Harold, if you would, face the jury, maybe it would 
help.” 


After the defendant objected, the court stated: 


“COURT: I’m pleading with this witness to talk loud 
enough for the jury to hear him. The jury must pass on 
the evidence in this case, and they can’t do it if they can’t 
hear it. Do you understand that? 


‘““A. Yes, sir. 
“CouRT: Well, talk out loud.” 


Obviously, the court was having difficulty with this witness in 
getting him to speak out so he could be understood. The state- 
ment made by the court to which the defendant objected was 
clearly an effort to get the witness to speak louder. Since the 
record does not contain the testimony of defendant’s witnesses, 
we do not know what the testimony disclosed as to the tone 
Dayberry used on the night in question. The language used by 
the court, while not as circumspect as it might have been, was 
not so objectional as to constitute prejudicial error. 


‘|, . Technical errors which are not substantial and 
which could not have affected the result will not be held 
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prejudicial. State v. Norris, 242 N.C. 47, 86 S.E. 2d 916. 
It is not sufficient to show that a critical examination of 
the judge’s words, detached from the context and the in- 
cidents of the trial, are capable of an interpretation from 
which an expression of opinion may be inferred. State v. 
Jones, 67 N.C. 285.” State v. Gatling, 275 N.C. 625, 170 
S.E. 2d 593 (1969). 


See also State v. Alexander, 279 N.C. 527, 184 S.E. 2d 274 
(1971); State v. McWilliams, 277 N.C. 680, 178 S.E. 2d 476 
(1970). 


[3] The defendant next contends that the court erred in mak- 
ing this statement: “Mr. Sheriff, don’t let any of those wit- 
nesses contact any of these jurors at all.” Defendant contends 
that by this statement the court intimated that defense 
witnesses might attempt to speak with the jurors. There is 
nothing in the record to indicate that the judge was speaking 
any more to defense witnesses than he was to the State’s 
witnesses. Moreover, this sentence was only a part of a state- 
ment made by the judge to the jury when the court recessed for 
the day. The full statement is as follows: 


‘““Members of the jury, don’t discuss this case or make up 
your minds about it. Should anything be in the newspaper, 
I ask you on your honor not to read it. Whatever you arrive 
at must be limited entirely to what takes place here in the 
courtroom, not what is on the radio or in the newspapers, 
or anything. Nobody’s going home to look over your shoul- 
der to see if you’re going to abide by that instruction, 
but on your honor, try this case based on this evidence, and 
nothing else except what takes place in this courtroom, 
including the instructions of the judge, the arguments of 
counsel and the evidence. Upon that, base the verdict that 
you arrive at in the final analysis. You go and come back 
at 9:30 in the morning, take the seats you now have in 
the jury box. Everyone else keep your seats until the Jurors 
get out of the building. Mr. Sheriff, don’t let any of those 
witnesses contact any of these jurors at all.” 


Patently, that assignment is without merit. 


[4] Defendant next contends that the court in its charge to 
the jury implied that the State had proved that the prosecuting 
witness had been stabbed or cut. When recounting the evidence, 
the court stated that Sheila Owens, a witness for defendant, 
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testified that she did not see the defendant stab or cut the 
patrolman and that neither did other witnesses for the defend- 
ant—naming part of them—-and then stated: “Now, you may 
have a different recollection. If you do, you take your recol- 
lection. That the patrolman Wagner is the only one who testi- 
fied that this defendant Allen stabbed him or cut him with a 
knife. I don’t recall any of the defendant’s witnesses seeing 
the patrolman cut or stabbed.” This is apparently a correct 
statement of the testimony. In the case on appeal, the testimony 
for the defendant is not brought forward but is only summarized 
in a brief statement. Nowhere in the record do we find any- 
thing that approximates a narrative statement of the evidence 
for the defendant. Under Rule 19(4), Rules of Practice in the 
Supreme Court, this is not sufficient. State v. Prince, 270 N.C. 
769, 154 S.E. 2d 897 (1967); State v. Powell, 238 N.C. 550, 
78 S.E. 2d 348 (1953). Hence, no error is shown. 


f5] Defendant in this same connection further contends that 
the court implied that the defendant had used a weapon to 
eut the prosecuting witness when the court stated: ‘You just 
arrive at it [intent] from the conduct of the party, the type of 
weapon, and the place where it was inflicted, if you find that 
it was.” The full charge as to intent to kill as given by the 
court was as follows: 


“Thirdly, the State must prove that the defendant had 
the specific intent to kill. That is, Allen had the specific 
intent to kill Patrolman Wagner. And in that respect, 
members of the jury, an intent in a criminal act is a state 
of mind which is seldom, if ever, capable of direct or posi- 
tive proof, but it is arrived at by the circumstances of 
just such acts and circumstances as a reasonably prudent 
person would draw therefrom. 


“An intent to kill may be inferred from the nature of 
the assault, the manner in which it is made, the conduct 
of the parties and other relevant circumstances. 


“As I said, an intent is a state of the mind of the 
person charged, and is seldom capable of direct or positive 
proof. You just arrive at it from the conduct of the party, 
the type of weapon, and the place where it was inflicted, 
if you find that it was.” 


This charge is substantially as approved by this Court in many 
well-considered opinions. State v. Ferguson, 261 N.C. 558, 185 
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S.E. 2d 626 (1964) ; State v. Cauley, 244 N.C. 701, 94 S.E. 2d 
915 (1956); State v. Murdock, 225 N.C. 224, 34 S.E. 2d 69 
(1945) ; State v. Oxendine, 224 N.C. 825, 32 S.E. 2d 648 (1944). 


[6] The solicitor and the attorney for the defendant were 
unable to agree, and it was necessary for the presiding judge 
to settle the case on appeal. G.S. 1-288. Defendant contends 
that the court erred in refusing to include in the case on appeal 
reference to three incidents which occurred during the trial. 
These are as follows: 


“a. After selection and impanelling of the jury, the 
Court welcomed a group of visiting children to the court- 
room, and expressed the hope that they would return to 
court from time to time, but not as defendants. 


“b. The Court next thereafter inquired of defendant’s 
counsel how many witnesses defendant would present. 


“ec. During the morning of the second day of the trial, 
it was interrupted for a time and the plea of one Max 
Edward Hamrick was heard, in the presence of the defend- 
ant’s jury. During the course of his plea it developed that de- 
fendant Hamrick’s driver’s license was needed, but was then 
at the Spindale Prison Unit. The Presiding Judge then asked 
the witness State Highway Patrolman Bennett in the hear- 
ing of the jury to go to Spindale and retrieve the license. 
Mr. Bennett then left the courtroom. A few minutes there- 
after, he returned to the courtroom and conferred briefly 
with the Presiding Judge at the bench, and then resumed 
his seat. The Presiding Judge then explained to the jury 
that he had instructed the Highway Patrolman to go to 
the prison unit in Spindale to get defendant Hamrick’s 
license, but that it had proved not necessary.” 


Defendant contends that the court should not intimate that 
the status of being a defendant is unfortunate or that defendant 
is required or expected to have witnesses, and that the court 
should not make an errand boy of a chief prosecuting witness. 


It is difficult to see how defendant could have been prej- 
udiced by the omission of these three incidents from the case 
on appeal. The first incident referred to a group of children 
visiting the court, and the presiding Judge welcomed them and 
quite properly stated that he hoped they would return to court 
from time to time but that they would not return as defendants. 
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The inquiry as to the number of witnesses which the defendant 
would call—and the defendant did in fact offer the testimony 
of 18 witnesses—was only to give the presiding judge some 
idea as to the length of time the trial would require. Patrolman 
Bennett was the arresting officer in the case in which Hamrick 
had previously entered a plea of guilty of driving while intoxi- 
cated, and it was the duty of this officer after the plea of guilty 
to pick up defendant Hamrick’s operator’s license. None of these 
incidents had any bearing on defendant’s defense or tended 
to prejudice him in any manner. Had the judge seen fit to 
include these three incidents in the case on appeal, defendant’s 
case would have been in no wise strengthened. Be that as it 
may, these assignments are not properly before us. 


“G.S. 1-284 requires the Clerk of the Superior Court 
to prepare a transcript of the judgment roll or record 
proper which is sent up on appeal. Under G.S. 1-288, the 
judge is given power to settle the case on appeal. Ordinarily, 
the only supervision which may be exercised over the judge 
charged with this duty is to see that it is performed. 
S. v. Gooch, 94 N.C. 982. Errors and omissions in the case 
on appeal are corrected upon certiorari and cannot be 
brought up on exception taken at the time the case is 
settled. Appellant has made no motion for certiorari, and 
the matter is not reviewable on the present record.” Lindsay 
v. Brawley, 226 N.C. 468, 88 S.E. 2d 528 (1946). 


Defendant’s exceptions taken at the time the case on appeal 
was settled are not reviewable on this record. 


In the trial we find no error. 


No error. 
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ARTHUR BUSTER RAYFIELD, ADMINISTRATOR OF THE ESTATE OF 
MACK L. RAYFIELD, Deceasep v. LAURA EDNA CLARK AND 
MRS. ANNIE ETHEL CLARK 


No. 82 
(Filed 9 May 1978) 


1. Automobiles § 62— striking pedestrian — sufficiency of evidence for 
jury — credibility of witness 

In this wrongful death action growing out of a pedestrian- 

automobile collision, the trial court properly denied defendants’ motion 
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for a directed verdict at the close of all the evidence where the jury 
could have found from the evidence that defendant driver, without 
keeping a proper lookout, and traveling at a greater speed than was 
reasonable and prudent after she had seen on the east shoulder a 
group of pedestrians who appeared to her to be about to cross the 
highway, drove off the pavement and collided with decedent on the 
west shoulder, notwithstanding there was evidence that the only wit- 
ness for plaintiff who purported to have seen the collision was in- 
toxicated and extraordinary acuteness and range of vision would have 
been required to see what he said he saw, and notwithstanding the 
absence of any testimony from the other three persons who were on 
the highway with decedent at the time of the accident, since the 
jurors are the sole judges of the credibility of a witness. 


2. Rules of Civil Procedure § 50— motion to set aside verdict — credibility 
of witness — duty of trial judge 
In passing upon a motion to set aside a verdict as being against 
the greater weight of the evidence, the trial judge is not required to 
take the testimony of any witness at face value; at any time he is 
convinced that the jury has been misled by unreliable testimony into 
returning an erroneous verdict his is the responsibility for awarding 
a new trial for that reason. 


3. Appeal and Error § 24; Trial § 50— failure to move for mistrial — 
contention not considered on appeal 


Contention that the trial judge erred in failing to declare a mis- 
trial when the jury submitted a written question to the judge relating 
to insurance will not be considered on appeal where defendants did 
not move for a mistrial in the trial court. 


APPEAL by defendants from Anglin, J., 16 October 1972 Civil 
Session of AVERY, transferred for initial appellate review by the 
Supreme Court in consequence of its order dated 26 March 
19738 entered pursuant to G.S. 7A-31 (b) (4). 


Action for wrongful death growing out of a pedestrian- 
automobile collision. 


The accident, which resulted in the death of plaintiff's 
intestate (Rayfield) on 2 July 1971, occurred about 9:30 p.m. 
on 30 June 1971 at a point approximately one-fourth of a mile 
south of Newland on State Highway No. 194. The two-lane 
highway runs generally north and south. The hard-surfaced 
portion is approximately twenty-one feet in width; the shoul- 
ders on each side, three feet. 


At the time of his death Rayfield was 47 years old and 
unmarried. His occupation was digging and loading shrubbery; 
his earnings, not over $18.00 a day and expenses. He was 
struck by a 1968 Volkswagen, owned by defendant Annie Ethel 
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Clark as a family-purpose car, and driven by her daughter, 
Laura Edna Clark, aged 18. On the night of 30 June 1971 
the road was dry. Deputy Sheriff Thomas, testifying as a 
witness for plaintiff, said that the night was clear and “you 
could see”; that “it is a straight stretch of road for a half mile” 
and, “going south,’ you could see over a quarter of a mile 
straight to the scene; and that “there was no curve to the left.’ 


The only witness for plaintiff who purported to have seen 
the collision was Earl Franklin. His testimony tended to show: 
Just before the accident Franklin and Rayfield had been at 
the Bruce Banner home on the east side of No. 194. Banner 
and Frank Buchanan left the house to push Banner’s car out 
of a ditch down the road on the west side, and shortly there- 
after Franklin and Rayfield followed. Rayfield was wearing 
a dark blue shirt. As they walked south on the east shoulder 
of the road, at a point about 50 yards south of a curve to 
the left for southbound traffic, Rayfield “angled across the 
road’ to the west shoulder. Franklin remained on the east 
shoulder with Banner and Buchanan, and he saw Rayfield cross 
the road and walk south about 10 steps along the west shoulder. 
Franklin then started to cross the highway but, seeing the 
lights of a vehicle in the curve, he stopped and watched the car 
from the curve until it hit Rayfield. 


The vehicle which Franklin saw was the Volkswagen driven 
by Miss Clark. In Franklin’s opinion, it was going 55-60 MPH. 
As it came down the highway the automobile remained on the 
hard-surface until it was alongside Rayfield. Then “it made 
a little bobble—kind of a twist... like it hit right off the 
pavement and back on, just that fast. ... [I]t was off and 
back on the hardtop.” Franklin saw Rayfield fly up in the air. 
He said, “I saw Mack’s body shoot over and right straight 
toward the front of the car on the righthand side. The front 
of the car hit him. I seen him go up in the air and straight out 
toward the gravel. I saw this over the car. I saw the car hit him. 
The car was between me and Mack at the time being.” The 
Volkswagen then went about 170 feet and pulled off on the 
side of the road. The car in the ditch was beyond where the 
Volkswagen stopped. 


Franklin was the first person to reach Rayfield after the 
accident. He found him lying in the center of the shoulder, 
his body parallel to the pavement. Franklin talked with Miss 
Clark seconds after the accident. She asked him what she had 
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done, and he told her she might have killed a man. In reply to 
that she said, “I was looking at you fellows on the left side of 
the road. I did not see nobody on the right side of the road.” 


Later Franklin saw the investigating officer, Highway 
Patrolman L. R. Barnes, at the home of Bruce Banner, but he 
did not tell him he had witnessed the accident. 


Defendants’ evidence tended to show: 


About 9:00 p.m. on 80 June 1971 Miss Clark, accompanied 
by her 18-year-old friend, Linda Lou Arnold, was driving a 
1968 Volkswagen at 30-40 MPH on Highway 194 just south of 
Newland. The two girls were en route to Spruce Pine. When 
she was about 50 feet away from them, Miss Clark observed to 
the left of the road a group of pedestrians who looked as if 
they were about to cross the highway. These persons were 
Sam Banner, Bruce Banner, Earl Franklin, and Ella Buchanan. 
Just after she had passed them she felt a bump. At that time 
she was in the west lane of the highway, almost at the center 
line and at least two feet from the shoulder. Her car was never 
on the shoulder of the road. After she felt the bump she traveled 
about 100 feet and stopped near the place were Bruce Banner’s 
Mustang was backed off in the ditch. She walked back to the 
spot where Rayfield was lying on the shoulder. He was trying 
to get up and was “almost on the highway.” 


Neither Miss Clark nor her companion ever saw Rayfield 
before she stopped the car. Miss Clark testified that if he had 
been in the highway she would have seen him. Only the right 
front fender and right headlight of the Volkswagen was dam- 
aged. Miss Clark’s father came to the scene and talked to Sam 
Banner, Bruce Banner, Ella Buchanan, and Earl Franklin. In 
his opinion Earl Franklin was under the influence of alcohol. 


When Police Officer Cook arrived at the scene about 9:35 
p.m. he found Rayfield lying partly on and partly off the pave- 
ment. His head and shoulders “were on the hardtop.’ As soon 
as Cook arrived Earl] Franklin “started cussing—just hollering.” 
He was intoxicated, upset, and “using his mouth.” The officer 
made him leave the scene and go to the house across the road. 


Trooper Barnes arrived just as the ambulance left the scene 
with Rayfield. He found a red, 1968 Volkswagen in the south- 
bound lane approximately 120 feet from what appeared to be 
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the point of impact. There was dry debris in the center of the 
southbound lane 120 feet north of the Volkswagen. 


At the conclusion of all the evidence the court overruled 
defendants’ motion for a directed verdict and submitted the 
case to the jury on issues of negligence, contributory negligence, 
and damages. The jury answered the issues of negligence and 
contributory negligence in favor of plaintiff and awarded 
damages in the sum of $15,000.00. From judgment in accord- 
ance with the verdict defendants appealed. 


Byrd, Byrd, Ervin & Blanton for plaintiff appellee. 
Clarence N. Gilbert for defendant appellants. 


SHARP, Justice. 


Defendants assign as error the court’s refusal (1) to grant 
their motion for a directed verdict at the close of all the evidence 
and (2) to set aside the jury’s verdict and enter judgment in 
accordance with their motion for a directed verdict. G.S. 1A-1, 
Rule 50(a), (b) (1) (1969). These motions raise the question 
whether the evidence, considered in the light most favorable 
to the plaintiff, will justify a verdict in his favor. Kelly v. 
Harvester Co., 278 N.C. 158, 179 S.E. 2d 396 (1971). 


[1] Thus viewed, the jury could have found from the evidence 
that Miss Clark, without keeping a proper lookout, and travel- 
ing at a greater speed than was reasonable and prudent after 
she had seen on the east shoulder a group of pedestrians who 
appeared to her to be about to cross the highway, drove off 
the pavement and collided with Rayfield on the west shoulder. 
From the evidence the jury could also have found that Miss 
Clark, driving at a reasonable rate of speed entirely in the 
lane for southbound traffic, collided with Rayfield when he 
suddenly stepped from the west shoulder onto the pavement 
and directly into the path of her oncoming car, which he should 
have seen approaching had he exercised proper care for his 
own safety. | 


The jury accepted Franklin’s version of events and found 
for plaintiff. Defendants contend, however, that Franklin’s tes- 
timony is inherently incredible and disproved by the physical 
evidence at the scene. Concededly, the absence of any testimony 
from the other three persons who were on the highway with 
Franklin at the time of the accident raises unanswered ques- 
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tions. In addition the evidence of Franklin’s intoxication, plus 
the extraordinary acuteness and range of vision which would 
have been required to see what he said he saw, cast some doubt 
on the accuracy of his observations. Yet the jurors are the sole 
judges of the credibility of a witness, and the weight to be 
given Franklin’s testimony was a matter for them. The Jury 
may believe all of the testimony of a witness, or part of it, or 
none of it. Brown v. Brown, 264 N.C. 485, 488, 141 S.E. 2d 
875, 877 (1965). In passing upon a motion for a directed 
verdict and the subsequent motion for a judgment notwithstand- 
ing the verdict based upon it, we must accept the testimony 
of plaintiff’s witnesses at face value. Cockman v. Powers, 248 
N.C. 408, 407, 103 S.E. 2d 710, 718 (1958). We hold therefore 
that plaintiff’s evidence was sufficient to survive the motion for 
a directed verdict. 


[2] Defendants’ next assignment is that the court erred in 
not allowing their motion to set aside the verdict as being 
against the greater weight of the evidence. This motion, of 
course, was addressed to the sound, judicial discretion of the 
trial judge, and his refusal to grant the motion is not appeal- 
able in the absence of manifest abuse of discretion. Williams 
v. Boulerice, 269 N.C. 499, 158 S.E. 2d 95 (1967). The reason 
for this rule is that the trial judge sees the witness and hears 
his testimony; the appellate court merely reads it. In passing 
upon a motion to set aside a verdict as being against the 
greater weight of the evidence, the trial judge is not required 
to take the testimony of any witness at face value. At any 
time he is convinced that the jury has been misled by unreliable 
testimony into returning an erroneous verdict his is the respon- 
sibility for awarding a new trial for that reason. Judge Anglin 
denied the motion to set aside the verdict and abuse of discretion 
has not been shown. This assignment of error is overruled. 


[3] Defendants’ final contention is that the court erred in 
failing to declare a mistrial when, while deliberating upon its 
verdict, the jury returned into the court and handed the follow- 
ing written question to the judge: “We, the jury, would like 
to know if the car was insured, and if there has been any money 
paid on said expenses incurred by the deceased by any insurance 
company ?” 


After instructing the jury that the matters involved in 
their question were of no concern whatever to them and that 
they would not consider those matters in any respect in arriving 
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at their verdict, the judge directed them to retire and resume 
their deliberations. Neither at that time, nor at any other, 
did defendants move for a mistrial, and this contention was 
first made on appeal. An assignment of error must be based on 
an exception timely noted, and exceptions which appear nowhere 
in the record except under the purported assignment of error 
will not be considered. Barnette v. Woody, 242 N.C. 424, 88 
S.E. 2d 223 (1955); Strong, 1 N. C. Index 2d Appeal and 
Error § 24 (1967). 


In the trial below we find no reversible error. 


No error. 





STATE OF NORTH CAROLINA v. DAVID FELTON 


No. 52 
(Filed 9 May 1973) 


1. Criminal Law § 166— assignments of error not in brief — abandonment 


Assignments of error not brought forward in defendant’s brief 
or argued on appeal are deemed abandoned. Rule 28, Rules of Practice 
in the Supreme Court. 


2. Criminal Law § 101— sequestration of witnesses — denial — no abuse 
of discretion 


The trial court’s denial of defendant’s motion, made prior to 
the commencement of trial, to sequester the witnesses is not review- 
able on appeal except in case of abuse of discretion, of which there 
is no indication in the present record. 


3. Criminal Law § 134— sentence — expression of opinion by judge — 
no error 


Statement by the trial judge at the time of imposing sentence 
that he “with a great deal of pleasure” sentenced the defendant to 
life imprisonment, though unwise, was not ground for a new trial, 
since the verdict had already been rendered and accepted at the time 
of the statement. 


4. Criminal Law § 169— exclusion of testimony — no prejudicial error 
shown 


Where the record does not show what the witness’s answer would 
have been, defendant in a rape case has shown no prejudice in the 
court’s sustaining an objection by the State to defendant’s question 
to the arresting officer on cross-examination as to whether he ex- 
plained to the prosecuting witness what could happen to her if she 
did not press charges. 
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5. Criminal Law § 34— defendant’s guilt of another offense — admissi- 
bility 
Testimony by the victim in a rape case that defendant told her it 
did not matter if he killed her since he had tried to rape another woman 
that night and she was going to tell on him was properly admitted 
since the testimony was clearly relevant on the material question of 
whether the prosecuting witness’s will to resist was overcome by fear 
due to the threat of the defendant to kill her if she did not submit. 


6. Criminal Law § 42; Rape § 4— rape case —victim’s clothing — ad- 
missibility 
Articles of clothing worn by the victim in a rape case were 
admissible in evidence as they were relevant to the question of defend- 
ant’s use of force to overcome the resistance of the victim of the 
assault. 


7. Rape § 5— sufficiency of evidence 


Evidence in a rape case was sufficient to withstand defendant’s 
motion for nonsuit where it tended to show sexual penetration of the 
prosecuting witness by the defendant by force and without the con- 
sent of the prosecuting witness and where it tended to show that 
the victim resisted and such limitation upon her resistance as there 
may have been was due to her fear for her life as the result of 
the defendant’s choking her and threatening to kill her. 


APPEAL by defendant from Bailey, J., at the 18 September 
1972 Session of DURHAM. 


Upon an indictment, proper in form, the defendant was 
tried on the charge of rape, the date of the offense being 
18 June 1972. He was found guilty and was sentenced to im- 
prisonment for life. The following is a summary of the evidence 
for the State, the defendant offering no evidence: 


At approximately 7 a.m. on 18 June 1972, two Duke Uni- 
versity campus security officers were patrolling the East 
Campus of the university on foot. Near the library they observed 
the defendant, a Negro male, on the ground and in the act of 
sexual intercourse with a white female, the prosecuting witness. 
The officers approached to within three or four feet before 
the defendant observed them, desisted and stood up. The officers 
observed the penetration of the prosecuting witness by the 
defendant and observed nothing in her actions indicating that 
this was with her consent. She told the officers that the defend- 
ant had seized her, pushed her to the ground and threatened to 
kill her if she did not submit to his wishes, Her white nurse’s 
uniform was soiled and disarranged and a button, missing from 
it, was found at the scene. She appeared to the officers to be “in 
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a daze.” She told the officers that the defendant had raped her 
and she wanted to press charges against him. The officers 
arrested the defendant and both, in the courtroom, identified 
him as the man they had so observed and arrested. 


The prosecuting witness testified that at the time of this 
occurrence she was 19 years of age, a sophomore at Duke 
University, and working, during the summer, as a nurse’s aide 
at the nearby Hillcrest Nursing Home on the night shift. On 
the morning in question, she left the nursing home at 6:80 
a.m. and was walking through the university campus to her 
residence. The defendant, whom she identified in the court- 
room but whom she had never seen or heard of before this 
occurrence, approached her, said, ‘Good night,” and then grabbed 
her and knocked her down, stating in vulgar terms that he 
wanted to have intercourse with her and if she did not do what 
he wanted he would kill her. She resisted by repeatedly trying 
to push him away. Each time she did so, he placed his hands 
around her throat and choked her. As he did so, he said that 
it did not matter whether he killed her or not because he had 
already tried to rape another woman that night who was 
“going to tell on him.” She identified the clothing she was 
wearing when this occurred and some, or all, of the articles 
were introduced in evidence. The defendant had intercourse 
with her without her consent, actually penetrating her. She did 
not cry out or scream because there was no one in the vicinity 
and she thought that if she screamed it would increase her 
danger. 


Attorney General Morgan and Assistant Attorney General 
Wood for the State. 


Jerry B. Clayton for defendant. 


LAKE, Justice. 


[1] The defendant’s statement of his case on appeal includes 
seven assignments of error. Assignments 1 and 7 are not 
brought forward into his brief and no argument or citation of 
authorities was made in support of either. These assignments 
are, therefore, deemed abandoned. Rule 28, Rules of Practice 
in the Supreme Court of North Carolina; State v. Boyd, 278 
N.C. 682, 180 S.E. 2d 794; State v. Greene, 278 N.C. 649, 
180 S.E. 2d 789; State v. Dawson, 278 N.C. 351, 180 S.E. 2d 
140; State v. Benton, 276 N.C. 641, 174 8.E. 2d 793. 
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[2, 3] In any event, these two assignments have no merit. 
Assignment No. 1 was that the trial court denied the defend- 
ant’s motion, prior to the commencement of trial, to sequester 
the witnesses. This motion is directed to the discretion of the 
trial court and his ruling thereon is not reviewable on appeal 
except in cases of abuse of discretion, of which there is no 
indication in the present record. State v. Cook, 280 N.C. 642, 
187 S.E. 2d 104; State v. Manuel, 64 N.C. 601; Stansbury, North 
Carolina Evidence, 2d Ed., § 20. Assignment No. 7 is directed 
to the statement by the trial judge, at the time of imposing 
sentence, which, of course, was after the verdict was rendered 
and accepted, that he “with a great deal of pleasure” sentenced 
the defendant to imprisonment for life. While this remark was 
unwise, it is not ground for a new trial and the defendant was 
well advised to abandon this assignment of error. The question 
for the appellate court, upon an appeal from a judgment sen- 
tencing a defendant to prison, is not whether the trial judge 
approves or disapproves of the law declaring certain conduct a 
eriminal offense and prescribing the punishment therefor, but 
whether he has followed it and correctly applied it and other 
applicable rules of law in the trial of the defendant. 


[4] Assignment of Error No. 2 is directed to the court’s sus- 
taining an objection by the State to the defendant’s question to 
the arresting officer on cross-examination, “Did you explain to 
her [the prosecuting witness] what could happen to her if she 
did not press charges?’ The record does not show what the 
answer of the witness would have been had he been permitted 
to answer. We have repeatedly held that the sustaining of an 
objection to a question directed to a witness will not be held 
prejudicial when the record does not show what the answer 
would have been had the objection not been sustained. State v. 
Kirby, 276 N.C. 128, 188, 171 8.E. 2d 416, and cases there cited. 


[5] The defendant’s Assignment of Error No. 3 is to the over- 
ruling of the defendant’s objection to the testimony of the 
prosecuting witness concerning the statement by the defendant 
to her, while he was in the process of overcoming her resistance, 
to the effect that it did not matter if he killed her since he had 
tried to rape another woman that night and she was going to 
tell on him. It is well settled in this State that in the trial of a 
defendant upon a criminal charge, he not having testified as a 
witness, evidence that he has committed another distinct, in- 
dependent, separate offense is not admissible when such evi- 
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dence has no relevancy to the matter on trial other than to 
show the bad character of the defendant or his disposition to 
commit an offense of the nature of the one for which he is 
presently on trial. State v. McClain, 240 N.C. 171, 81 S.E. 2d 
364; Stansbury, North Carolina Evidence, 2d Ed., § 91. If, 
however, the evidence in question tends to prove any fact rele- 
vant to the charge on which the defendant is presently on 
trial, it is not inadmissible merely because it also shows him to 
have been guilty of another, independent crime. State v. McClain, 
supra, at page 177: Stansbury, North Carolina Evidence, 2d 
EKd., § 92. As was said by Chief Justice Stacy, speaking for 
the Court in State v. Fowler, 230 N.C. 470, 538 S.E. 2d 858, 
“The touchstone is logical relevancy as distinguished from cer- 
tain distraction.” The evidence here in question was clearly rele- 
vant on the material question of whether the prosecuting 
witness’ will to resist was overcome by fear due to the threat of 
the defendant to kill her if she did not submit. In this ruling 
of the trial court there was no error. 


[6] The defendant’s Assignment of Error No. 4 is to the ad- 
mission in evidence over his objection of Exhibits 3, 4, 5 and 6 
introduced by the State. The record shows that Exhibits 5 and 
6 were articles of clothing worn by the prosecuting witness at 
the time of the occurrence. Exhibits 3 and 4 are not described 
in the record but it appears likely that they also were articles 
of clothing worn by her at that time. Torn and soiled clothing 
of the victim, such as Exhibits 5 and 6, are clearly admissible 
in evidence in a case of this nature, being relevant to the 
question of the use of force to overcome the resistance of the 
victim of the assault. ‘So far as the North Carolina decisions 
go, any object which has a relevant connection with the case 
is admissible in evidence, in both civil and criminal trials. 
* * * In cases of homicide or other crimes against the person, 
clothing worn by the defendant or by the victim is admissible 
if its appearance throws any light on the circumstances of the 
crime * * * , ” Stansbury, North Carolina Evidence, 2d Ed., 
§ 118; State v. Rogers, 275 N.C. 411, 430, 168 S.E. 2d 345; 
State v. Atkinson, 275 N.C. 288, 310, 167 S.E. 2d 241; State v. 
Speller, 230 N.C. 345, 58 S.E. 2d 294; State v. Petry, 226 N.C. 
78, 36 S.E. 2d 658. 


[7] The defendant’s Assignments of Error 5 and 6 are to the 
denial of his motion for judgment of nonsuit and to the denial 
of his motion to set aside the verdict as being contrary to the 
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greater weight of the evidence. In support of each of these 
assignments of error, it is the defendant’s contention that the 
evidence for the State was not sufficient to establish the use of 
force by the defendant and the absence of consent by the prose- 
cuting witness. It is perfectly apparent that the evidence for 
the State shows sexual penetration of the prosecuting witness 
by the defendant and is ample to support the finding that this 
was by force and without the consent of the prosecuting wit- 
ness. The evidence is sufficient to support a finding that she 
resisted and that such limitation upon her resistance as there 
may have been was due to her fear for her life as the result of 
the defendant’s choking her and threatening to kill her. Thus, 
the evidence is ample to support a finding of each element of 
the crime of rape. State v. Flippin, 280 N.C. 682, 186 S.E. 2d 
917; State v. Primes, 275 N.C. 61, 165 S.E. 2d 225; State v. 
Carter, 265 N.C. 626, 144 S.E. 2d 826. It is elementary that 
upon a motion for judgment of nonsuit in a criminal action 
the Court must consider the evidence offered by the State as 
true and give the State the benefit of every reasonable infer- 
ence to be drawn therefrom. State v. Goines, 2783 N.C. 509, 160 
S.E. 2d 469. The credibility of the evidence and its sufficiency 
to remove any reasonable doubt of guilt are for the consideration 
of the jury. State v. Jenerett, 281 N.C. 81, 187 S.E. 2d 735; State 
v. Vestal, 278 N.C. 561, 567, 180 S.E. 2d 755; State v. Primes, 
swpra. The evidence in the record before us is ample to sustain 
the verdict. 


No error. 


SMOKY MOUNTAIN ENTERPRISES, INC. v. JESSE ROSE 


No. 80 
(Filed 9 May 1978) 


1. Judgments § 36— plea of res judicata — parties concluded — corpora- 
tion and president individually 

Smoky Mountain Enterprises, Inc., plaintiff in this action, is 

bound by the judgment entered in an earlier action instituted by 

W. F. Burbank, president and sole stockholder of Smoky Mountain 

Enterprises, Inc., which involved the same paper writing purporting to 

be a contract of sale, involved the same defendant and was personally 

controlled, as was the present action, by Burbank who had the same 

proprietary interest or financial interest in the judgment in both 
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cases; therefore, the trial court erred in denying defendant’s motion 
to dismiss plaintiff’s cause of action on the ground of res judicata, 


2, Judgments § 37— res judicata — relief that could have been demanded 
but was not 
Where plaintiff individually brought an action for breach of con- 
tract and issues were determined adversely to him, he may not sub- 
sequently bring an action in the name of the corporation of which he 
is sole stockholder based on the same alleged contract asking for 
money judgment or, in the alternative, that defendant be ordered to 
relinquish all rights to the business establishment that was the sub- 
ject of the sale, since relief sought in the subsequent action was 
available to plaintiff and could have been determined in the earlier 
action. 


APPEAL by defendant from Winner, District Judge, at the 
28 August 1972 Non-Jury Session of BUNCOMBE County Dis- 
trict Court, transferred for initial appellate review by the Su- 
preme Court by order dated 26 March 1973, pursuant to G.S. 
TA-31 (b) (4). 


On 26 June 1969 W. F. Burbank and Jesse Rose signed a 
paper writing purporting to be a sales contract. W. F. Burbank 
is president and sole stockholder in Smoky Mountain Enter- 
prises, Inc., plaintiff in this case. However, his signature on the 
contract did not denote his corporate capacity and was not 
attested to by any other officer of the company. The instrument 
provides for the sale of all the assets of Smoky Mountain Enter- 
prises, Inc. Consideration for this sale included the payment 
of all the outstanding accounts of the corporation, weekly pay- 
ments of $187.50 for a fifty-two week period, and $700 in cash. 
The instrument provided, “If, during this period Mr. Rose 
should default in any of the above mentioned conditions, this 
agreement will immediately be nuil and void and all assets shall 
remain the property of Smoky Mountain Enterprises, Inc., and 
Mr. Rose will relinquish all rights to said establishment.” 


The major assets of plaintiff were a bar named “The Hide- 
away” and certain furniture and equipment contained in that 
bar. The corporation had a lease on the property which housed 
“The Hideaway” and a license for the sale of beer and wine on 
the premises. Rose partially fulfilled his obligation under the 
instrument. He paid all the outstanding debts of the corporation 
and made a $700 cash payment. Additionally, he made weekly 
payments totaling $2,475.18. Thereafter, apparently because the 
corporation’s beer and wine license was revoked and the corpo- 
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ration’s lease on “The Hideaway” property expired, Rose ceased 
making the weekly payments. On 15 December 1969 defendant’s 
attorney wrote Burbank that Rose would make no further pay- 
ments; that he was moving the furniture and fixtures from 
“The Hideaway” to a safe storage at 48 North Market Street in 
Asheville, North Carolina; that he had paid the storage for a 
month in advance; and that at any time during the next month 
Burbank could obtain the furniture and fixtures by calling Mr. 
Rose. After receiving this letter, Burbank sold for $800 forty 
sets of tables and chairs which Rose had stored. Burbank kept 
the $800. 


On 27 February 1970 W. F. Burbank individually instituted 
an action in the Superior Court of Buncombe County against the 
defendant in the instant case, Jesse Rose, for breach of the con- 
tract of 26 June 1969. On 12 February 1971 Judge Harry Mar- 
tin granted defendant’s motion for summary judgment and dis- 
missed that action with prejudice. 


On 7 October 1971 the present action was instituted by 
Smoky Mountain Enterprises, Inc., as plaintiff, against Jesse 
Rose. The complaint alleged a breach of this same 26 June 1969 
contract and sought a money judgment or specific performance 
of the contract, or, in the alternative, relinquishment by defend- 
ant of all rights to “The Hideaway.” Defendant filed an answer, 
denied plaintiff’s allegations, and as a second further defense 
alleged: 


“That the matters in controversy in this cause, as 
alleged in the complaint, were tried and answered in favor 
of the defendant in the case of W. F’. Burbank v. Jesse Rose, 
heard in the Superior Court of Buncombe County, North 
Carolina, by the Honorable Harry C. Martin, Judge pre- 
siding; a copy of the judgment entered in that case is 
attached hereto as defendant’s Exhibit ‘A’ and is pleaded 
as a bar to plaintiff’s right to recover in this action for 
that said judgment finds as a fact that the alleged contract 
upon which the present action is based is not executed by 
or on behalf of Smoky Mountain Enterprises, Inc., and de- 
fendant pleads said finding and other findings in said 
judgment as res judicata in this action.” 


On 17 August 1972 defendant filed a motion for judgment 
on the pleadings and for summary judgment, pleading in bar of 
plaintiff’s right to recover the judgment in favor of defendant 
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entered by Judge Martin on 12 February 1971. This motion was 
not passed upon at the time, but was denied on 21 September 
1972. On 21 September 1972, after the case was tried, plaintiff 
filed a motion to amend the complaint to ask for injunctive re- 
lief, which motion was allowed by the court on that same date. 


The case was tried on 1 September 1972 without a jury. At 
the close of plaintiff’s evidence, defendant moved the court, pur- 
suant to Rule 41 of the Rules of Civil Precedure, for dismissal. 
The motion was denied. Defendant offered no evidence but re- 
newed his motion for dismissal. This motion was also denied. 
The trial judge then, after finding facts and stating conclusions 
of law, entered judgment for plaintiff. The judgment required 
defendant to deliver to plaintiff all articles sold by plaintiff to 
defendant under the 26 June 1969 contract, listing among other 
articles the tables and chairs which plaintiff had already sold, 
and additionally enjoined the defendant from using the name 
“The Hideaway” in any manner. From this judgment, defendant 
appealed to the North Carolina Court of Appeals. 


Clarence N. Gilbert for defendant appellant. 


Hendon & Carson by George Ward Hendon for plaintiff 
appellee. 


MOORKH, Justice. 


[1] Defendant contends that the court erred in denying defend- 
ant’s motion to dismiss plaintiff’s cause of action on the ground 
of res judicata. 


There had been no jury trial in the prior action before 
Judge Martin. Hence, the plea was determinable on the facts 
disclosed by the judgment roll in that case. No question was 
raised as to the authenticity of the judgment entered by Judge 
Martin. It is incorporated in the agreed case on appeal. Burbank 
did not object to the findings of fact made by Judge Martin 
and did not appeal from the judgment dismissing that action. 
See 1 Strong, N. C. Index 2d, Appeal and Error § 42, p. 185, 
and cases therein cited. Also, W. F. Burbank, the plaintiff in 
that case, testified in the present case as follows: “On June 26, 
1969, I was President of Smoky Mountain Enterprises, Inc., a 
corporation in which I owned all the stock.” With reference to 
the action heard by Judge Martin in Superior Court, Burbank 
further testified: 


“T brought an action in the superior court in my own 
name individually asking for the same relief I am asking 
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for now. That action was based on this paper writing that 
I have introduced to this court. In the superior court action, 
I contended that that paper writing was a contract between 
Smoky Mountain Enterprises and Jesse Rose. I was Presi- 
dent at the time the paper writing was signed. The corpo- 
ration had a secretary but I don’t remember who it was. 
I don’t have a copy of the Corporate Charter here with 
me. I don’t have anything at all from Smoky Mountain.” 


Judge Martin’s judgment, together with Burbank’s testi- 
mony in this case, was sufficient to present defendant’s plea of 
res judicata. Jones v. Mathis, 254 N.C. 421, 119 S.E. 2d 200 
(1961) ; Current v. Webb, 220 N.C. 425, 17 8.E. 2d 614 (1941). 


Ordinarily the plea of res judicata may be sustained only 
when there is an identity of parties, of subject matter, and of 
issues. Leary v. Land Bank, 215 N.C. 501, 2 8.E. 2d 570 (1989). 


‘| . . Even so, there is a well established exception to 
this general rule. This Court, in the case of Light Co. v. 
Insurance Co., 288 N.C. 679, 79 S.E. 2d 167, speaking 
through Devin, C.J., said: ‘The principle invoked is stated 
in Restatement of Judgments, sec. 84, as follows: “A per- 
son who is not a party but who controls an action, indi- 
vidually or in cooperation with others, is bound by the 
adjudications of litigated matters as if he were a party 
if he has a proprietary interest or financial interest in the 
judgment or in the determination of a question of act or a 
question of law with reference to the same subject matter, 
or transactions; if the other party has notice of his par- 
ticipation, the other party is equally bound.”’” Thompson 
v. Lassiter, 246 N.C. 34, 97 S.E. 2d 492 (1957). 


In the former action Burbank individually was plaintiff. 
In this action Smoky Mountain Enterprises, Inc., is plaintiff. 
Burbank is the president and owns all the stock of Smoky Moun- 
tain Enterprises, Inc. Notice to the president is notice to the 
corporation. Patterson v. Henrietta Mills, 219 N.C. 7, 12 S.E. 
2d 686 (1940). Hence, Smoky Mountain Enterprises, Inc., had 
notice of the prior action instituted by its president. Burbank 
was personally in control of the action before Judge Martin in 
Superior Court and the present action. He had the same proprie- 
tary interest or financial interest in the judgment in both cases, 
and was equally concerned with the determination of questions 
of fact or questions of law pertaining to the contract which was 
involved in both actions. 
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- We hold, therefore, that for the purpose of the plea of res 
judicata, Smoky Mountain Enterprises, Inc., is bound by the 
judgment of Judge Martin. 


[2] Under the complaint as originally filed in this action, the 
plaintiff asked for money judgment in the amount of $4,939, or, 
in the alternative, that the defendant be ordered to relinquish 
all rights to the establishment known as “The Hideaway.” By 
amendment to the complaint, plaintiff also seeks injunctive re- 
lief, Plaintiff in the previous action could have asked for any 
remedy available under the contract. Plaintiff cannot in this 
action seek relief which, in the exercise of reasonable diligence, 
could have been presented for determination in the prior action. 


As stated in Gaither Corp. v. Skinner, 241 N.C. 582, 85 S.E. 
2d 909 (1955): 


‘ 


‘, . . The general rule is that the whole cause of action 
must be determined in one action, and where an action is 
brought for a part of a claim, a judgment obtained in the 
action ordinarily precludes the owner thereof from bring- 
ing a second action for the residue of the claim. Bruton v. 
Light Co., 217 N.C. 1, 6 S.E. 2d 822; Allison v. Steele, 220 
N.C. 318, 17 S.E. 2d 339; 1 Am. Jur., Actions, section 96; 
80 Am. Jur., Judgments, section 178. 


“It is to be noted that the phase of the doctrine of 
res judicata which precludes relitigation of the same cause 
of action is broader in its application than a mere determi- 
nation of the questions involved in the prior action. The 
bar of the judgment in such cases extends not only to mat- 
ters actually determined but also to other matters which in 
the exercise of due diligence could have been presented for 

- determination in the prior action. Bruton v. Light Co., 
supra; Moore v. Harkins, 179 N.C. 167, 169, 101 S.E. 564; 
Wagon Co. v. Byrd, 119 N.C. 460, 26 S.E. 144; 1 Am. Jur., 
Actions, section 96; 30 Am. Jur., Judgments, sections 179 
and 180.” 


Accord, Garner v. Garner, 268 N.C. 664, 151 S.E. 2d 553 (1966) ; 
Wilson v. Hoyle, 263 N.C. 194, 139 8.E. 2d 206 (1964). 


Final judgment adverse to plaintiff was entered in the 
first action. That judgment is res judicata and constitutes a bar 
to the present action. It is not necessary to consider other assign- 
ments of error. 7 
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The cause is remanded to the District Court of Buncombe 
County for the entry of judgment dismissing the action, The 
judgment entered in the District Court of Buncombe County is 
reversed. 


Reversed. 





STATE OF NORTH CAROLINA v. HENRY JOHN GLOVER 


No. 75 
(Filed 9 May 1978) 


1. Burglary and Unlawful Breakings § 3; Indictment and Warrant § 7— 
grammatical errors in indictment — sufficiency of indictment 


Count in an indictment charging defendant with felonious break- 
ing and entering, though grammatically incorrect and phrased in 
archaic language, was sufficient to inform defendant of the charge 
against him and supported the judgment entered upon defendant’s 
guilty plea. 

2. Constitutional Law § 28— failure of solicitor to sign information — 
invalidity of guilty plea 

Where defendant and his counsel] signed a written waiver of the 
finding of a bill of indictment on a felonious larceny charge, judg- 
ment of imprisonment must be arrested, though entered upon defend- 
ant’s guilty plea, since the solicitor did not sign the information con- 
taining the accusation against defendant. G.S. 15-140.1. 


APPEAL by defendant from Judge Harry C. Martin, 30 May 
1972 Session of GASTON, transferred for initial appellate review 
by the Supreme Court by its blanket order of 26 March 1978, 
pursuant to G.S. 7A-81 (b) (4). 


At the 8 May 1972 Session of Lincoln the grand jury re- 
turned a bill of indictment charging defendant with felonious 
breaking and entering and felonious larceny. The first count 
alleged “That Henry John Glover late of the County of Lincoln 
on the 17th day of March 1972, with force and arms at and in 
the County aforesaid, a certain dwelling house occupied by one 
A. D. Shidal, located at Route 2, Vale, North Carolina, wherein 
merchandise, chattels, money, valuable securities and other per- 
sonal property were being well kept, unlawfully, wilfully, and 
feloniously did break and enter with intent to steal, take and 
carry away the merchandise, chattels, money, valuable securities 
and other personal property of the said, A. D. Shidal against the 
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form and Statute in such case made and provided and against 
the peace and dignity of the State.” (Emphasis added.) 


The charge in the second count was that on 17 March 1972, 
A. D. Shidal, after having feloniously broken into and entered 
a certain dwelling house occupied by A. D. Shidal, located at 
Route 2, Vale, North Carolina, with the intent to steal and 
carry away personal property located therein, did feloniously 
steal, take and carry away specified personal property belong- 
ing to A. D. Shidal of the value of more than two hundred dol- 
lars ($200.00). 


On 19 May 1972 Honorable Harry C. Martin, the judge 
presiding in the twenty-seventh judicial district, with the con- 
sent of defendant and his counsel, transferred the case to Gas- 
ton County. 


When the case came on for trial there on 30 May 1972 de- 
fendant, who was represented by Attorneys Clayton Selvey and 
Steve Dolly, Jr., entered a plea of guilty to both counts in the 
bill of indictment. When it was discovered that the second count 
in the bill was defective because it named as defendant the 
owner of the property alleged to have been feloniously stolen, 
defendant and his counsel agreed to waive the finding of a bill. 
Whereupon the solicitor prepared a writing in the form of an 
information which contained the accusation that defendant had 
committed the larceny referred to in the defective second count 
of the bill of the indictment. Upon this information defendant 
and his counsel signed a written waiver of the finding of a bill 
of indictment and a plea of guilty to “the felony of felonious 
larceny as set out in the within information as upon a true bill 
found charging the defendant with felonious larceny as afore- 
said.” The solicitor, however, failed to sign the information. 


After examining defendant in open court with reference 
to his plea, Judge Martin adjudicated that defendant’s plea of 
guilty to both charges was voluntarily and understandingly 
made after his counsel had fully advised him of his constitu- 
tional rights as well as the possible consequences of his plea. 
The judge also found that the State had substantial evidence 
to support the charges against defendant. 


On the charge of felonious breaking and entering, Judge 
Martin sentenced defendant to not less than eight years nor 
more than ten years in the State’s prison; on the count of feloni- 
ous larceny, not less than six nor more than ten years, this sen- 
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tence to begin at the expiration of the sentence imposed upon the 
charge of felonious breaking and entering. Commitment was 
issued on 80 May 1972. 


On 5 July 1972 defendant, as “petitioner pro se,’ filed a 
petition with the resident or presiding judge of the twenty- 
seventh judicial district in which he prayed that his pleas of 
guilty to both the charge of felonious breaking and entering and 
felonious larceny be stricken. He asserted, inter alia, (1) that 
the archaic wording in the first count of the bill of indictment 
was so vague and indefinite that it charged no offense; and 
(2) that the solicitor had failed to sign the information charg- 
ing him with felonious larceny as required by G.S. 15-140.1. 


Judge W. K. McLean heard defendant’s petition on 18 Sep- 
tember 1972. At that time he permitted the solicitor to sign the 
information nunc pro tune as of 80 May 1972, and he denied 
defendant’s petition. Thereafter the Court of Appeals allowed 
defendant’s petition for certiorari and directed the Superior 
Court to appoint counsel to perfect his appeal if it found him 
to be an indigent. Thereafter Judge Friday appointed Attorney 
T. Lamar Robinson, Jr., to perfect this appeal. 


Attorney General Morgan; Associate Attorney Wall for the 
State. 


Whitesides and Robinson for defendant appellant. 


SHARP, Justice. 


We review this case as upon a petition for certiorari to 
bring up a delayed appeal from the judgments of Martin, J., the 
theory upon which the record indicates defendant applied to the 
Court of Appeals for certiorari. 


[1] Defendant’s first contention, based on his first assignment 
of error, is that the syntax of “the purported housebreaking 
and entering count’ is so awry that “it fails to aver who did 
what” and will not, therefore, support the judgment entered 
upon his plea. Defendant, who personally regards this conten- 
tion as irrefutable, has insisted that his less-sanguine counsel 
not abandon it on appeal. 


We concede that any pupil who submitted Count One in a 
composition to any teacher of English grammar would be flunked 
promptly. Nevertheless, we are constrained to hold that it re- 
ceives a passing grade in a court of law. Albeit the phraseology 
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of Count One is archaic, the words which we have italicized in 
the statement of facts are “grown reverend by age.” Yet they 
still suffice to inform defendant of the accusation against him. 
The essential elements of the crime of felonious housebreaking 
are set forth with such certainty as to identify the offense with 
which defendant is sought to be charged, to protect him from 
being twice put in jeopardy for the same offense, to enable him 
to prepare for trial, and to enable the court, on conviction or 
plea of guilty or nolo contendere to pronounce sentence. State v. 
Greer, 288 N.C. 325, 77 S.E. 2d 917 (1958). See also State v. 
Sellers, 273 N.C. 641, 642, 161 S.E. 2d 15, 16 (1968). Defend- 
ant’s first assignment of error is not sustained. 


[2] Defendant’s second contention is that the court erred in 
pronouncing judgment upon his plea to the charge of felonious 
larceny contained in an information which the solicitor had not 
signed. This contention must be sustained. 


G.S. 15-140.1 (1965) permits a defendant charged with a 
non-capital felony to waive the finding and return into court of 
a bill of indictment when both he and his counsel sign a writ- 
ten waiver. When this is done the statute provides that ‘‘the 
prosecution shall be on an information signed by the solicitor.” 
(Emphasis added.) This requirement is mandatory. 


In State v. Bethea, 272 N.C. 521, 158 S.E. 2d 591 (1968), 
the solicitor attempted to use as an information a warrant which 
charged felonious breaking and entering and larceny. The de- 
fendant and his counsel, by a notation upon the warrant, waived 
the finding of a bill of indictment and thereafter the defendant 
pled guilty to felonious breaking and entering and nonfelonious 
larceny. Upon the defendant’s appeal from the sentences im- 
posed, this Court disapproved the use of a warrant as an in- 
formation and said, “In any event, the solicitor’s failure to 
affix his signature to the statement of accusation to which de- 
fendant pled guilty rendered the plea void. The solicitor may 
yet, however, try the defendant on a bill of indictment or upon 
a valid information.” Jd. at 522, 158 S.E. 2d at 592. See also 
State v. Thomas, 286 N.C. 454, 73 S.E. 2d 283 (1952). Cf. State 
v, Sellers, supra at 651, 161 S.E. 2d at 22. 


As to the judgment imposed upon the first count in the 
bill of indictment, which charged felonious breaking and en- 
tering, 


No error. 
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As to the judgment imposed upon the charge of felonious 
larceny contained in the information, 


Judgment arrested. 





STATE OF NORTH CAROLINA v. BOBBY LEWIS WATSON 


No, 74 
(Filed 9 May 1973) 


1. Robbery § 1— common law robbery — violence or putting in fear — 
proof of either necessary 


Common law robbery is the felonious taking of money or goods 
of any value from the person of another, or in his presence, against 
his will, by violence or putting him in fear, and proof of either vio- 
lence or putting in fear is sufficient. 


2. Robbery § 4— common law robbery — force used — sufficiency of evi- 
dence 


Where the evidence tended to show that defendant snatched the 
victim’s purse with such force that the strap of the purse was 
broken, the victim was thrown to the ground and her arm was dis- 
located, the trial court properly submitted the issue of guilt of 
common law robbery to the jury. 


3. Robbery § 5— common law robbery — failure to submit lesser included 
offenses —- no error 


The trial court in a common law robbery case properly failed to 
submit to the jury lesser included offenses of the crime charged where 
there was no evidence of such offenses. 


APPEAL by defendant from Martin (H. C.), J., October 30, 
1972 Criminal Session, GASTON Superior Court. By order of 
March 26, 1978, the appeal was heard by the Supreme Court 
prior to review by the Court of Appeals. 


The defendant, Bobby Lewis Watson, was charged by grand 
jury indictment, proper in form, with common law robbery in 
the felonious taking of a pocketbook, $61.00 in money, and other 
articles from the person of Mrs. Elsie Smith Eckerd. 


After arraignment, the defendant through his court-ap- 
pointed counsel entered a plea of not guilty. The State offered 
evidence in material substance as follows: 


As Mrs. Elsie Smith Eckerd was leaving the shopping cen- 
ter in Gastonia at about eight o’clock on the evening of Decem- 
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ber 16, 1971, some person whom she could not identify snatched 
the pocketbook attached to her arm by a strap. The taking was 
with such force that the strap was broken and Mrs. Eckerd 
thrown to the ground dislocating her arm. Thereafter, the offi- 
cers returned her empty pocketbook. 


On cross-examination, defense counsel asked Mrs. Eckerd 
this question: “Now, were you in fear for your life?’ Answer: 
“No, not really. I’m a Christian.” 


Haywood Hardin testified that he, Clifford Williams, Em- 
mitt Burch, Elijah Rippey, and the defendant, Bobby Lewis 
Watson, left the home of the witness on the evening of Decem- 
ber 16, 1971, at about seven-thirty. All had been drinking. They 
arrived at the Gastonia shopping center in Burch’s automobile. 
Burch remained in the automobile while the other members 
left. Within a few minutes a commotion developed in the park- 
ing lot and all members of the party immediately ran to Burch’s 
automobile and returned to the home of the witness. Some mem- 
ber of the party produced a black pocketbook containing $61.00 
and other articles. Rippey divided the money among the mem- 
bers of the party and later threw the pocketbook into a man- 
hole. All agreed that they would say nothing about it, but when 
interrogated by officers the witness directed them to the place 
where they recovered the pocketbook which Mrs. Eckerd identi- 
fied as hers. 


Clifford Williams testified he was a member of the party 
about which the witness Hardin had testified. When the mem- 
bers of the gang reassembled at Burch’s automobile the defend- 
ant, Bobby Lewis Watson, had the black pocketbook. The defend- 
ant neither testified nor offered evidence. 


The jury returned a verdict finding the defendant guilty 
of common law robbery. From a sentence of three years in 
prison, he appealed. 


Robert Morgan, Attorney General, by Roy A. Giles, Jr., 
Assistant Attorney General, for the State. 


Whitesides and Robinson by Henry M. Whitesides for de- 
fendant appellant. 
HIGGINS, Justice. 


The court correctly defined the crime of common law rob- 
bery, recapitulated the evidence, and directed the jury to ren- 
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der one of these verdicts: (1) Guilty of common law robbery; 
(2) not guilty. Defendant’s counsel by proper exceptions chal- 
lenged the court’s failure to submit to the jury the offenses of: 
(1) Larceny from the person; and (2) assault on a female. 


f1, 2] Counsel stressfully contends that Mrs. Eckerd testified 
she was not in fear for her life, hence the offense could be only 
larceny from the person. The complete answer is found in an 
opinion by the present Chief Justice in State v. Moore, 279 N.C. 
455, 183 S.E. 2d 546. “Robbery at common law is the felonious 
taking of money or goods of any value from the person of an- 
other, or in his presence, against his will, by violence or putting 
him in fear. State v. Lawrence, 262 N.C. 162, ... It is not 
necessary to prove both violence and putting in fear—proof of 
either is sufficient.”” The taking in this instance was sufficiently 
violent to effect a dislocation of the victim’s arm. 


[3] The indictment charges all the essential elements of com- 
mon law robbery. The evidence fully supports the charge. How- 
ever, evidence of lesser included offenses is not to be found in 
the record before us. This Court has repeatedly held that the 
trial court does not commit error by failure to submit to the 
jury lesser included offenses of which there is no supporting 
evidence, State v. Bynum and Coley, 282 N.C. 552, 198 S.E. 2d 
725; State v. Davis, 282 N.C. 107, 191 S.E. 2d 664; State v. 
Bryant, 280 N.C. 551, 187 S.E. 2d 111; State v. Murry, 277 N.C. 
197, 176 S.E. 2d 788; State v. McNeil, 277 N.C. 162, 176 S.E. 
2d 732; State v. Smith, 268 N.C. 167, 150 S.E. 2d 194. 


The defendant complained that the officers had made a deal 
with some of the defendant’s companions in return for their 
in-court testimony. The complaint does not constitute a defense. 
There are certain conditions under which “[J]Just men get their 
due.” 


No error. 
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STATE OF NORTH CAROLINA v. DAVID LAWRENCE WILLIAMS 


No. 54 
(Filed 9 May 1973) 


1. Rape § 1— constitutionality of rape statute 


Though G.S. 14-21 provides that death shall be the punishment for 
rape except in those cases where the jury recommends life imprison- 
ment, the holdings of Furman v. Georgia and State v. Waddell do 
not affect the constitutionality of that portion of the statute which 
defines the elements of the crime of rape. 


2. Constitutional Law § 36; Criminal Law § 135— sentence of life im- 
prisonment —- standing to question death penalty 


Defendant in a rape case who did not receive a sentence of death 
has no standing to raise the constitutionality of the death penalty or 
of G.S. 14-21 because it provides for that punishment. 


APPEAL by defendant from Blount, J., November 1972 Crimi- 
nal Session of PITT County Superior Court. 


This is a criminal prosecution upon a bill of indictment 
charging defendant with the rape of Deborah Ann Price on 25 
September 1972. 


Before pleading defendant moved to quash the bill of in- 
dictment on the ground that G.S. 14-21 is unconstitutional. The 
trial judge denied defendant’s motion to quash, and defendant 
entered a plea of not guilty. 


The State offered evidence which tended to show that on 
25 September 1972 Deborah Ann Price, a 19-year-old student 
at East Carolina University, left a class at about 10:40 a.m. 
and started to her dormitory along a railroad track. She was 
overtaken by a young colored male who knocked her down, beat 
her and dragged her into a wooded area where he forcibly and 
against her will had intercourse with her. Her assailant told 
her that he belonged to a black organization and would have her 
killed if she said anything. He then walked away, and Miss Price 
went to a nearby house where she received aid. She was carried 
to the University Infirmary and was then transferred to Pitt 
Memorial Hospital where she was examined by Dr. G. H. Satter- 
field, Jr. 


Miss Price unequivocally identified defendant as her assail- 
ant from photographs, at a lineup and in court. 
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Dr. Satterfield testified that when he examined Miss Price 
on 25 September 1972 she had a severe black eye and scratches 
and abrasions on her cheek, elbows, abdomen, legs and just be- 
low her collarbone. He found evidence of acid phosphatase in 
the vaginal area. He described acid phosphatase as an enzyme 
from the prostate gland of a male person. 


The State also offered evidence that defendant was enrolled 
as a student at Rose High School in Greenville, and that he 
was absent from a second period history class which met from 
10:15 to 11:00 a.m. on 25 September 1972. He was also absent 
from the third, fourth, fifth and sixth periods on the same date. 


Defendant offered evidence in the nature of an alibi. 


The jury returned a verdict of guilty of rape with recom- 
mendation of life imprisonment. Defendant appealed from judg- 
ment imposing a sentence of life imprisonment. 


Attorney General Morgan; Ralph Moody, Special Council 
for the State. 


Owens, Browning & Haigwood by Robert Rk. Browning, for 
defendant appellant. 


PER CURIAM. 


The sole question presented by this appeal is whether the 
trial judge erred in denying defendant’s motion to quash the 
bill of indictment. Defendant contends that the bill of indictment 
should be quashed because G.S. 14-21 is unconstitutional. 


G.S. 14-21 provides: 


“Every person who is convicted of ravishing and car- 
nally knowing any female of the age of twelve years or 
more by force and against her will, or who is convicted of 
unlawfully and carnally knowing and abusing any female 
child under the age of twelve years, shall suffer death: Pro- 
vided, if the jury shall so recommend at the time of ren- 
dering its verdict in open court, the punishment shall be 
imprisonment for life in the State’s prison, and the court 
shall so instruct the jury.” 


In support of his contentions, defendant relies upon Fur- 
man v. Georgia, 408 U.S. 288, 83 L.Ed. 2d 346, 92 S.Ct. 2726, 
and State v. Waddell, 282 N.C. 481, 194 S.E. 2d 19. 
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[1] The holdings in Furman v. Georgia, supra, and State v. 
Waddell, supra, do not affect the constitutionality of that por- 
tion of G.S. 14-21 which defines the elements of the crime of 
rape. 


Furman v. Georgia, supra, stands for the proposition that 
the imposition of the death penalty under certain state statutes 
(such as G.S. 14-21) is unconstitutional. State v. Davis, 282 
N.C. 107, 191 S.E. 2d 664. 


Even if State v. Waddell, supra, supported defendant’s 
contentions, and we do not think it does, its holdings as to the 
death penalty are not effective as to offenses committed prior 
to 18 January 1973. Defendant is charged with raping Deborah 
Ann Price on 25 September 1972. 


[2] Defendant did not receive a sentence of death and, there- 
fore, has no standing to raise the constitutionality of the death 
penalty or of the statute G.S. 14-21 because it provides for that 
punishment. State v. Dunean, 282 N.C. 412, 198 S.E. 2d 65; 
State v. Wright, 282 N.C. 364, 192 S.E. 2d 818; State v. Davis, 
supra. 


We have carefully examined the entire record and find it 
to be free from prejudicial error. 


No error. 


STATE OF NORTH CAROLINA v. MICHAEL W. BUMGARNER 


No. 68 
(Filed 9 May 1978) 


Criminal Law §§ 161, 166—-assignments of error abandoned — review of 
record — no error 


Assignments of error not brought forward and discussed in the 
brief are deemed abandoned; however, the record proper is examined 
for error and none appears. 


APPEAL by defendant from judgment of Webb, S. J., at the 
21 August 1972 Session of CALDWELL Superior Court. The 
appeal was transferred from the Court of Appeals to the Su- 
preme Court by order of this Court dated 26 March 1973, 
entered pursuant to G.S. 7A-81(b) (4). 
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Defendant was charged in a bill of indictment, proper in 
form, with felonious breaking and entering the dwelling house 
of George Shell. To this charge defendant, through his attorney, 
entered a plea of guilty. Defendant was then sworn and in open 
court answered all the questions contained in and signed a 
transcript of plea of guilty. Judge Webb examined defendant 
as to the voluntary nature of his plea and found that defendant 
entered the plea of guilty freely, understandingly, and volun- 
tarily, without undue influence, compulsion or duress, and 
without promise of leniency, and ordered the plea accepted. 


The State offered evidence tending to show that George 
Shell had been working in the backyard of his residence in 
Hudson, North Carolina. When he returned to the house, he 
found a strange young man in the hallway. He heard a noise 
and realized that someone else was in the house. He asked the 
other individual to come out. This person came into the hall 
and was identified as the defendant. Both young men gave Mr. 
Shell false names when he asked them to identify themselves. 
Mr. Shel! ordered the two men to leave his house. When they 
reached the yard, he procured a rifle and demanded that they 
stop. A neighbor called the police and both men were arrested. 


When Mr. Shell left to work in the yard, the door to the 
house had been closed but not locked. When he returned, the 
door was open. Nothing had been taken from the house, although 
some twenty dollars in Lincoln pennies had been moved and 
some other money had been carried from the hall to the bed- 
room and placed in a jacket which was found there. Mr. Shell 
had never seen these two men before and had not given either 
permission to go into his house on the day in question. 


The defendant did not offer evidence. 


From sentence imposed, defendant appealed. 


Attorney General Robert Morgan and Special Counsel Ralph 
Moody for the State. 


Ted S. Douglas for defendant appellant. 


PER CURIAM. 


The record reveals that the defendant made three assign- 
ments of error; however, none of these were brought forward 
and argued by defendant in his brief. Assignments of error 
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which are not brought forward and discussed in the brief are 
deemed abandoned. State v. McLean, 282 N.C. 147, 191 S.E. 
2d 598 (1972); State v. Wilson, 280 N.C. 674, 187 S.E. 2d 22 
(1972) ; Branch v. State, 269 N.C. 642, 153 S.E. 2d 343 (1967) ; 
State v. Spears, 268 N.C. 303, 150 S.E. 2d 499 (1966); State v. 
Stafford, 267 N.C. 201, 147 S.E. 2d 925 (1966). 


When the case on appeal contains no assignments of error, 
the judgment must be sustained unless error appears on the 
face of the record proper. State v. Higgs, 270 N.C. 111, 158 
S.E. 2d 781 (1967); State v. Williams, 268 N.C. 295, 150 S.E. 
2d 447 (1966). The defendant’s counsel candidly states: “The 
defendant’s counsel on appeal after thoroughly reviewing the 
record’s transcript of proceedings and the indictment herein is 
unable to detect any error in the defendant’s trial and respect- 
fully requests the Court of Appeals to review same in order 
to assure that the defendant was given a fair trial free from 
prejudicial error.” 


We have carefully reviewed the entire record and find 
no error. 


No error. 


STATE OF NORTH CAROLINA v. BILLY RAY MOSES 


No. 78 
(Filed 9 May 1973) 


Criminal Law § 23— voluntariness of guilty plea 


The defendant’s sworn statements fully supported the trial 
court’s adjudication that defendant’s plea of guilty was freely, under- 
standingly and voluntarily made. 


APPEAL by defendant from Wood, S. J., 23 October 1972 
Session of BURKE Superior Court, transferred for initial appel- 
late review by the Supreme Court by order dated 26 March 
1978 entered pursuant to G.S. 7A-81(b) (4). 


This criminal prosecution is based on a warrant which 
charges that defendant on or about 11 February 1972 unlaw- 
fully and wilfully possessed taxpaid liquor for the purpose of 
sale in violation of G.S. 18A-7. 


N.C.] SPRING TERM 1973 391 





State v. Moses 


$$ Karrie 


In the District Court, after trial on his plea of not guilty, 
defendant was found guilty. Judgment was pronounced. De- 
fendant appealed. 


In the superior court, “{d]efendant, by and through his 
attorney of record, John H. McMurray, and individually, entered 
a plea of guilty.” 


Before accepting defendant’s plea, the presiding judge 
examined defendant in open court to determine whether defend- 
ant had entered the plea voluntarily with full understanding of 
his rights and the consequences of his plea. Based upon defend- 
ant’s sworn statements, orally and in writing, the court ad- 
judged “that the plea of guilty by the defendant [was] freely, 
understandingly and voluntarily made, without undue influence, 
compulsion or duress, and without promise of leniency,” and 
ordered that defendant’s plea and the court’s adjudication be 
entered in the record. Thereupon, based on defendant’s plea 
of guilty, the court pronounced judgment. 


Three days after judgment had been pronounced, defend- 
ant, by informal letter to the clerk of the superior court, gave 
notice of appeal. Upon a finding that defendant was an indigent, 
the court appointed counsel to perfect defendant’s appeal. 


Attorney General Robert Morgan and Assistant Attorney 
General Robert G. Webb for the State. 


John H. McMurray for defendant appellant. 


PER CURIAM. 


Defendant’s sworn statements fully support the court’s 
adjudication that defendant’s plea of guilty was freely, under- 
standingly and voluntarily made. Indeed, defendant’s answers 
include his sworn statement that he was in fact guilty of the 
criminal offense charged in the warrant. 


On appeal, defendant contends that a new trial should be 
granted on the ground the warrant fails to charge a criminal 
offense. Obviously, there is no merit in this contention. 


Affirmed. 
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DISPOSITION OF PETITIONS FOR CERTIORARI TO THE CourRT oF APPEALS 


BANKING COMM. v. BANK 
No. 47 PC. 
Case below: 17 N.C. App. 557. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 30 April, 1978. 


BENFIELD v. TROUTMAN 
No. 58 PC. 
Case below: 17 N.C. App. 572. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 30 April, 1973. 


BODENHEIMER v. BODENHEIMER 
No. 89 PC. 
Case below: 17 N.C. App. 484. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 80 April, 1973. 


CRUTCHER v. NOEL 
No. 53 PC. 
Case below: 17 N.C. App. 540. 


Petition for writ of certiorari to North Carolina Court of 
Appeals allowed 30 April 1978. 


DICKENS v. EVERHART 
No. 80 PC. 
Case below: 17 N.C. App. 362. 


Petition for writ of certiorari to North Carolina Court of 
Appeals allowed 30 April 1978. 
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GILLISPIE v. BOTTLING CO. 
No. 62 PC. 
Case below: 17 N.C. App. 5465. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 30 April 1978. 


HOUSING AUTHORITY v. FARABEE 
No. 88 PC. 
Case below: 17 N.C. App. 481. 


Petition for writ of certiorari to North Carolina Court of 
Appeals allowed 30 April 1973. 


IN RE HAWKINS 
No. 40 PC. 
Case below: 17 N.C. App. 378. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 30 April 1973. Appeal dismissed ex mero motu 
for lack of substantial constitutional question 30 April 1978. 


LEE v. HENDERSON & ASSOCIATES 
No. 50 PC. 
Case below: 17 N.C. App. 475. 


Petition for writ of certiorari to North Carolina Court of 
Appeals allowed 30 April 1973. 


MILLER v. ENZOR 
No. 55 PC. 
Case below: 17 N.C. App. 510. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 30 April 1973. 
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DISPOSITION OF PETITIONS FOR CERTIORARI TO THE COURT OF APPEALS 


STATE v. DeGRAFFENREIDT 
No. 68 PC. 
Case below: 17 N.C. App. 550. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 80 April 1978. 


STATE v. REED 
No. 46 PC. 
Case below: 17 N.C. App. 580. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 80 April 1978. 


STATE v. SMITH 
No. 57 PC. 
Case below: 17 N.C. App. 694. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 30 April 1973. 


UTILITIES COMM. v. TOWN OF PINEVILLE 
No. 61 PC. 
Case below: 17 N.C. App. 522. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 30 April 1973. 


YANCEY v. WATKINS 
No. 56 PC. 
Case below: 17 N.C. App. 515. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 30 April 1978. 
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HOWARD G. BOWEN, SR., ADMINISTRATOR OF ESTATE OF HOW- 
ARD GIBSON BOWEN, JR., DECEASED v. CONSTRUCTORS 
EQUIPMENT RENTAL COMPANY, A NorTH CAROLINA CORPORA- 
TION, AND JAMES STEPHEN WILSON 


No. 43 
(Filed 1 June 19738) 


1. Electricity § 8; Negligence § 35; Rules of Civil Procedure § 26— crane 
cable striking power line — electrocution — contributory negligence 


In an action to recover for the wrongful death of plaintiff’s 
intestate who was electrocuted when the cable of a crane, which the 
intestate had the task of attaching to sections of concrete pipe, 
struck a power line, defendant’s allegation that deceased was con- 
tributorily negligent in causing the cable to make contact with the 
power line was supported solely by the testimony of the defendant 
crane operator contained in the record of his adverse examination 
offered in evidence by plaintiff; however, plaintiff could impeach as 
well as contradict defendant’s testimony, since, under G.S. 1A-l, 
Rule 26(e), the introduction in evidence by plaintiff of the adverse 
examination of defendant did not make defendant a witness for plain- 
tiff. 


2. Electricity § 8; Negligence § 35——crane cable striking power line — 
duty of deceased to exercise reasonable care for his own safety — con- 
tributory negligence 


Evidence did not disclose that plaintiff’s intestate who was elec- 
trocuted when a crane cable came in contact with a power line failed to 
exercise reasonable care for his own safety and was contributorily 
negligent as a matter of law where it tended to show that deceased 
had been given only general warnings of the danger of working in 
the vicinity of power lines, his place of duty at the time of the acci- 
dent was directly under the power lines, no request had been made 
that the power be cut off and twelve sections of pipe had already 
been removed from under the power lines with no incident suggestive 
of danger. 


3. Death § 7—wrongful death — instructions — life expectancy of re- 
cipients of damages 


Trial court in a wrongful death action properly set aside that 
portion of the jury’s verdict awarding plaintiff damages where the 
court failed to instruct the jury to take into consideration the life 
expectancy of the parents who were entitled to receive the damages 
recovered, rather than the life expectancy of deceased in determining 
the value of services, protection, care and assistance, society, com- 
panionship, comfort, guidance, and kindly offices and advice of de- 
ceased. G.S. 28-178; G.S. 28-174. 


4, Appeal and Error § 62—new trial on damages only —no abuse of 
discretion 

The court will generally order a partial new trial in its discretion 

when the error or reason for the new trial is confined to one issue 
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which is entirely separable from the others and it is perfectly clear 
that there is no danger of complication; trial court in this wrongful 
death action properly granted new trial limited solely to the issue 
of damages. 


ON defendants’ appeal from, and on certiorari granted on 
plaintiff’s petition to review, the decision of the Court of Ap- 
peals reported in 16 N.C. App. 70, 191 S.E. 2d 419, docketed and 
argued in this Court as No. 85 at Fall Term 1972. 


Howard G. Bowen, Sr., as plaintiff-administrator, insti- 
tuted this action against Constructors Equipment Rental Com- 
pany (Rental Company) and James Stephen Wilson (Wilson) 
to recover damages on account of the alleged wrongful death of 
his intestate, Howard Gibson Bowen, Jr. (Howard). 


Howard was killed instantly by electrocution on 26 June 
1969 while working as an employee of Samet Construction Com- 
pany (Construction Company). The fatal accident occurred 
when the cable of a crane owned by Rental Company and oper- 
ated by Wilson came in contact with a high tension line. How- 
ard was seventeen years old, had graduated from high school 
in June of 1969, and was temporarily employed as a laborer 
pending his admission to college in the fall of 1969. 


Plaintiff alleged Howard’s death was proximately caused 
by the negligence of Rental Company and Wilson and prayed 
that he recover $351,691.82 for damages sustained on account 
of Howard’s wrongful death. 


In a joint answer, Rental Company and Wilson denied 
actionable negligence on their part. As a further defense, they 
asserted that plaintiff’s action was barred by Howard’s con- 
tributory negligence. They also alleged that negligence on the 
part of Construction Company was a proximate cause of How- 
ard’s death and a bar to recovery to the extent of the payments 
made by Construction Company and its compensation carrier 
pursuant to the provisions of the Workmen’s Compensation 
Act. 


The only evidence was introduced by plaintiff. Summarized, 
except when quoted, it is set forth below. 


Construction Company, as general contractor, was en- 
gaged in the construction of a building for Visual Presentations, 
Inc., on Kettering Road in High Point. Kettering Road ran gen- 
erally east and west and had been paved, curbed and guttered. 
There was no sidewalk. 
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On 26 June 1969 the building was in ‘‘the finishing stages.”’ 
The front was 50 feet south of the property line and approxi- 
mately 60 feet back from the south curb of Kettering Read. 


The natural flow of water was toward the north. Water 
had been caught in a manhole located thirty-six feet and four 
inches north of the newly constructed building and twenty-one 
feet and eight inches back from the south curb. From this man- 
hole, the water flowed under Kettering Road into the city’s 
storm sewer system. The interference with the natural flow 
caused by the project required that catch basins be constructed 
and that storm sewer lines be installed to carry the water from 
the catch basins to the manhole. A catch basin was located east 
of the building and southeast of the manhole. 


Prior to 26 June 1969, a ditch, about one hundred feet long 
and “probably ten feet deep at its deepest point,” had been dug 
by a backhoe. This ditch extended from the manhole diagonally 
across the front of the property to the catch basin to the east 
of the building. The storm sewer was to consist of reinforced 
concrete pipe. 


It had been raining prior to the time the pipe was delivered. 
The delivery truck could not “get in there [next to the ditch] 
because it was so muddy. They put the pipe right down under 
the power lines.”’ Except for two or three sections of forty-two 
inch pipe, each section was thirty inches in diameter, was three 
or four feet long, and “weighed 1400 or 1500 pounds.” 


In order to lay the pipe it was necessary to use a crane. 
Construction Company did not own a crane but arranged to rent 
one, along with an operator, from Rental Company. 


“TA}bout two days prior’ to the accident, Odell Couch, the 
job foreman, called Rental Company to make arrangements for 
renting a crane. Shortly thereafter, a Mr. Tucker of Rental 
Company visited the job site. Later Wilson (the crane operator) 
arrived with “a large stationary boom crane.” Tucker and Wil- 
son decided this crane was not suitable for the job and advised 
Couch that they would send out a smaller crane the next day. 


Wilson testified: “[Wlihen we had the other crane over 
there, Mr. Tucker mentioned that the reason we had to take the 
other one back was because this crane was too big to maneuver 
on the job, and that because of the wires we would need ...a 
smaller crane. ... The [larger] crane had a sixty-foot station- 


398 IN THE SUPREME COURT [283 


rr rr rr rr cS 


Bowen vy. Rental Co. 


ary boom, and the Groves TM 120 hydraulic crane had about a 
twenty-foot boom that could be extended sixty feet.” 


On the day of the accident the weather was good. Wilson 
arrived just before noon with the smaller hydraulic crane. Couch 
asked either Tucker or Wilson “if he would like us to move the 
pipe [out from under the power lines], and he said that he 
could do it from there.” He initially positioned the crane “four 
or five feet [south] of the curb line of Kettering Road” on the 
west side of the manhole. Couch warned Wilson about the wires 
which were directly over the stack of pipe and also warned the 
employees of Construction Company to be careful around the 
power lines. He did not ask the power company to cut off the 
power while the crane was being operated. 


In order to lift the pipe, a “finger or hairpin or hook” type 
of device furnished by Construction Company was attached to 
the crane cable. According to Norman Samet, president of Con- 
struction Company, this device weighed “a hundred pounds, or 
close to it.” However, Wilson thought that the “approximate 
weight of the finger itself would probably be 20 pounds.” How- 
ard’s job, at the time of the accident, was to insert the “hook” 
into the “female end of the pipe.” As each section of pipe was 
removed from the stack and placed in the ditch other employees 
of Construction Company would join and interlock the pipe in 
tongue and groove fashion. Twelve sections had been so removed 
and located prior to the accident. 


From the initial location Wilson moved about four or five 
sections of pipe. Describing how the crane moved these pipes, 
Couch testified that Wilson “extended the boom out and of 
course the cable will pick up real close to the boom, and it was 
out to an angle enough to get under the wires and not do noth- 
ing’; and that “[a]t no time in the operation of the crane and 
in the installation of this pipe when it was located on the west 
side of the ditch [it was on the east side when the accident 
occurred] did Mr. Wilson ever extend the boom up to the height 
of the wires.” 


After these four or five sections were placed in the ditch, 
Wilson moved the crane to a location east of the manhole. To 
do this “She had to fold the crane back in... the outlets and 
boom and all, and he went out into the street and came back 
in on the southeast side of the ditch” to a position about thirty 
feet from the curb of Kettering Road and aligned slightly to the 
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east of the northeast corner of the building. It was at this loca- 
tion when the accident occurred. 


Couch testified that he had “stood out there for almost two 
hours or so watching the crane in operation.” During this time 
from “three or four feet’ was as close as the crane got to the 
power lines. He further testified: “As to whether at any time 
during the operation of the crane when I observed it at the 
second site at that time, did he ever extend the boom up to the 
height of the wires, not to my knowledge, not until I saw the ac- 
cident. I didn’t actually see the accident.” Samet testified that 
the weight of the pipe “was very, very light compared to the 
capacity of the crane so that it would have the capacity to lift 
this small weight at a very low angle.” 


Just before the accident, Couch had to leave the construc- 
tion site for about ten minutes. When he returned he went into 
the shack on the job site to make a telephone call. During 
Couch’s absence Samet arrived on the premises. 


When Samet arrived the crane was in operation at the loca- 
tion east of the manhole and in the process of laying a section 
of pipe in the ditch. As Samet was standing near the crane Wil- 
son swung the crane back to get the next piece of pipe which 
was on the ground “right near the curb on Kettering Road.” 
Samet testified: “I looked up and saw that the boom of the 
crane was up very high and ... was moving very close to the 
power lines, and almost at the same instant as he was swing- 
ing around there seemed to be only a slight hesitation as it got 
very near the power line and then it moved closer to the power 
line, and the next thing I knew there was an electrical buzzing 
and arcing noise.... ” 


Samet further testified: “After I heard this electrical sound 
and at the time I looked at Howard ... he was probably five 
feet south of the south curb line of Kettering Road. ... The 
top of the boom was above the power lines. At that time, the 
cable was against the power lines” touching the line “only a 
few feet off of the pole... .” With reference to how high the 
boom extended above the wires at that time, Samet was of the 
opinion that there was “maybe 18 inches of the cable hanging 
down from the roller of the sheave” to the point of contact with 
the power line. 


Samet further testified: “I looked up and saw the wire in 
contact with the cable from the crane, in contact with the elec- 
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trical wires—-and I looked down and saw [Howard] ... stand- 
ing very close to this fork or finger that was hanging from the 
cable. At that time, I couldn’t tell for sure if he was touching 
this piece of metal or not because of the angle and the distance. 
. . . I screamed his name, I believe, and ran around the crane, 
and he started moving away from this piece of metal, the fork, 
and appeared to be running from it.” 


Under cross-examination, Samet testified that he did not 
see Howard with his hand on the hook or see him pull the hook 
over under the power line in order to put it into the pipe; that 
although he had a clear vision, he was not looking at the “hook”’ 
at that time; and that he did not see Howard until after he saw 
the sparks and could not tell whether he had pulled the hook 
over toward the pipes. With reference to his previous testimony 
under oath that it appeared to him that Howard had his hand 
on the “hook,” it did so appear to him but he could not be real 
sure; that Howard was erect, standing still, and appeared to 
have his hand on it, but he was not sure that Howard was touch- 
ing it. At that time, Howard “was standing just about right un- 
der the wires, approximately.” As far as Samet could tell, there 
was not anything that would have obstructed Howard’s view of 
the crane and the wires. Too, he could have observed the sign 
[warning of danger in operating near power lines] on the side 
of the crane. 


Meanwhile, Couch had completed his telephone call. Just 
as he walked out of the office he heard the “buzzing noise” and 
saw the boom which was “right straight up over the wire” mov- 
ing back away from the wires. He was unable to see Howard 
at this time because a truck obstructed his view. 


Couch further testified: “As to whether I had seen [How- 
ard] holding onto this metal piece guiding it toward the pieces 
of pipe earlier, yes. As to whether he would hold onto this fork 
or hook and would guide it over to a piece of pipe, well, not 
necessarily. The crane would put the fork over there and he 
would push it inside. As to whether I just said that I had seen 
[Howard] with his hand on this fork or finger guiding it or 
moving it toward the pipe, placing it into the pipe, yes, sir. As 
to whether I saw him guiding or moving it toward the pipe on 
occasions, well, I really don’t know whether he was moving it 
or whether the crane was. I couldn’t say that, but he was guid- 
ing the fork. I saw him with his hand on it as it was moving. 
As to whether the cable which was attached to this hook was 


N.C. ] SPRING TERM 1973 401 
Bowen y. Rental Co. 


such that the cable could swing from side to side, yes, sir, I 
assume it could swing from one way or the other. At the time 
of the accident, there was nothing in the area that would pre- 
vent [Howard] if he looked from seeing the crane, the cable 
and the wire. I had specifically warned him about the dangers 
of those wires.” 


On redirect examination, Couch emphasized that the closest 
he ‘‘saw it [the crane] get to the wire was actually about three 
or four feet’ and that at no time did he “ever see the boom ever 
extend up to the height of these wires.” 


In his testimony in the adverse examination introduced by 
plaintiff, Wilson, the crane operator, described the accident as 
follows: 


‘““After we had set the last piece of pipe, I was swinging 
around to where the other pipe was laying, and I had the hook 
about a foot or so off the ground, and [Howard] was steady- 
ing it, and just walking along beside it, more or less, and when 
I got close to the other pipe, he started to pull this finger thing 
toward a piece of pipe, and when I seen him doing this I stopped 
swinging, but it was too late. The cable was in the line, so I 
swung back the other way, and [Howard] started to run, and 
he ran about 6 foot and fell to the ground.” [This conflicts with 
Samet’s testimony that as the crane moved toward the wire 
there was a slight hesitation and then the boom moved closer 
to the wire. ] 


Wilson further testified: “As to what height I was boom- 
ing at that time, the tip of the boom was approximately 40 feet 
from the ground. The tip of the boom then would be a distance 
of approximately 8 to 10 feet above those high-voltage wires. 
[Samet testified that the boom was about 18 inches above the 
wires.] ... I had an unobstructed vision of the pipe and [How- 
ard] and of the high-voltage wires, and I swung my boom 
within some 12 to 18 inches of those high-voltage wires and a 
distance of some 8 to 10 feet over and above the high-voltage 
wires.” 


Wilson further testified that it was necessary to boom at 
that height; that, when Couch said something to him about 
watching out for the wires, Howard and two or three others 
were standing behind Couch within hearing distance; and that 
he [Wilson] on several occasions had warned Howard ‘about 
being careful of the wires.” 
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Wilson further testified: “Prior to the time that the acci- 
dent occurred, [Howard] had not at any time pulled the finger 
over to any of the pipe. That was the first time he had done 
that. When he pulled the finger toward the pipe on the occasion 
when the accident occurred, it pulled the cable to an angle out 
from under the boom and into the wires. When he first started 
to pull the finger, the crane was moving, but as he started pull- 
ing, I stopped. When I stopped, I was about 12 to 18 inches away 
from the wire. There was no way to get that pipe out from un- 
der the wires where it was located without moving the crane 
over fairly close to the wires. When I warned [Howard] about 
the wires, he acknowledged what I told him. He would say 
‘Okay.’ On another occasion, he looked toward the wires, or just 
nodded his head. The reason I warned him more than once was 
that I just wanted to keep reminding him that the wires were 
up there.” 


Leslie Preston, a district engineer with Duke Power Com- 
pany, visited the job site the day after the accident and made 
certain measurements with regard to the power lines. He testi- 
fied that the utility pole was about 18 inches from the curb 
of Kettering Road; that the height of the wire at the point of 
contact was 82 feet 8 inches; and that the point on the ground 
directly under the point of contact was “about 514 feet” from 
the curb of Kettering Road. 


Howard G. Bowen, Sr., who is vice president and general 
superintendent of Construction Company, testified that, although 
he was not present when the crane was being operated, he had 
warned his son of the general dangers of construction and 
mentioned the wires to him but had not requested that the 
power be cut off. 


Testimony relating to the issue of damages will be set forth 
in the opinion. 


Rental Company and Wilson, the original defendants, 
brought Construction Company into this action as a third-party 
defendant for indemnification based on an agreement in the 
rental contract between Construction Company and Rental Com- 
pany. However, the trial court ordered severance and sepa- 
rate trials of the issues between plaintiff and defendants Rental 
Company and Wilson, and the issue of indemnification between 
defendants Rental Company and Wilson, as third-party plain- 
tiffs, and Construction Company, as third-party defendant. 
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The separate trial of the issues between plaintiff and de- 
fendants Rental Company and Wilson was before Judge Exum 
and a jury at 3 January 1972, Two-Week Regular Civil Session, 
of Guilford Superior Court (High Point). It was stipulated 
that at the time of the accident defendant Wilson was acting 
as agent of defendant Rental Company. 


The issues submitted, and the jury’s answers, are as fol- 
lows: 


“1, Was the death of plaintiff’s intestate, Howard Gib- 
son Bowen, Jr., proximately caused by the negligence of the 
defendants, James Stephen Wilson and Constructors Equipment 
Rental Company? 


“ANSWER: YES. 


“2. If so, did the negligence of plaintiff’s intestate, How- 
ard Gibson Bowen, Jr., contribute to his death? 


‘““ANSWER: NO. 


“3. What amount, if any, is the plaintiff entitled to re- 
cover ? 


“ANSWER: $115,000.00. 


“4, Was Samet Construction Company negligent on the 
occasion in question, and if so was such negligence a proximate 
cause of the death of plaintiff’s intestate? 


“ANSWER: YES.” 


After the verdict, Rental Company and Wilson, pursuant 
to Rule 50(b) (1) of the Rules of Civil Procedure, G.S. 1A-1, 
moved for judgment notwithstanding the verdict on the first, 
second and third issues, and in the alternative for a new trial 
for various “errors which may have arisen.” Their motions 
were denied and they excepted. The court also denied their 
alternative motion for a new trial on the first and second issues. 
However, the court allowed their motion to set aside the verdict 
on the third issue but solely on the ground that the court had 
committed error in its instructions to the jury in the specific 
respect discussed in the opinion. 


Construction Company, and its compensation carrier, moved 
that the court set aside the jury’s answer to the fourth issue on 
the grounds that (1) there was no evidence to support the an- 
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swer; and (2) there was “probably some error in the Charge 
with respect to that Issue.”” This motion was denied and Con- 
struction Company and its compensation carrier excepted. 


Plaintiff excepted to the ruling of the court which set 
aside the jury’s answer to the third issue and granted a new 
trial with reference thereto and appealed to the Court of Ap- 
peals. 


Defendants Rental Company and Wilson excepted to the 
ruling of the court which denied their motion for judgment not- 
withstanding the verdict on issues one and two and appealed 
to the Court of Appeals. 


On defendants’ appeal the Court of Appeals affirmed the 
ruling which denied their motion for judgment notwithstanding 
the verdict as to the first and second issues. One member of 
the hearing panel having dissented, they appealed this decision 
to the Supreme Court. 


On plaintiff’s appeal, the Court of Appeals (without dis- 
sent) affirmed the ruling of the court which set aside the an- 
swer to the third issue and awarded a new trial] with reference 
thereto on account of error in the charge. Plaintiff’s petition 
for certiorari to review this portion of the decision was allowed 
by this Court. 


This appeal does not involve any of the issues in the con- 
ditional cross-action by defendants Rental Company and Wilson 
against Construction Company for indemnification. Too, Con- 
struction Company and its compensation carrier have not 
brought forward their exception to the court’s denial of their 
motion to set aside the jury’s answer to the fourth issue. 


Morgan, Byerly, Post & Herring by W. B. Byerly, Jr., for 
plaintiff. 


Smith, Moore, Smith, Schell & Hunter by Bynum M. Hunter 
and David M. Moore II for defendants. 


BOBBITT, Chief Justice. 
Defendants’ Appeal—Part I 


Defendants’ Assignment of Error No. 1 is based on excep- 
tions to the denial of their motions for a directed verdict and 
for judgment notwithstanding the verdict. It presents a question 
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of law, namely, whether the evidence was sufficient to require 
submission to the jury. Kelly v. Harvester Co., 278 N.C. 153, 
157, 179 S.E. 2d 396, 397 (1971). In the consideration thereof 
the evidence is to be taken in the light most favorable to the 
plaintiff. Cutts v. Casey, 278 N.C. 390, 411, 180 S.E. 2d 297, 
807 (1971). 


There was ample evidence to require submission of the first 
(negligence) issue and to support the jury’s affirmative an- 
swer. Defendants do not contend otherwise. They base this as- 
signment solely on their contention that plaintiff's evidence 
establishes the contributory negligence of his intestate as a mat- 
ter of law. 


We note that “‘[a] party asserting the defense of contribu- 
tory negligence has the burden of proof of such defense.” G.S. 
1-139. 


In an action for wrongful death, a directed verdict for the 
defendant(s) on the ground of contributory negligence should 
be granted when, and only when, the evidence, taken in the light 
most favorable to plaintiff, establishes the contributory negli- 
gence of plaintiff’s intestate so clearly that no other reasonable 
inference or conclusion may be drawn therefrom. Discrepancies 
and contradictions in the evidence, even though such occur in 
the evidence offered on behalf of plaintiff, are to be resolved by 
the jury, not by the court. Stathopoulos v. Shook, 251 N.C. 33, 
36, 110 S.E. 2d 452, 455 (1959), and cases cited. 


Defendants base their contention that Howard was con- 
tributorily negligent as a matter of law on two propositions: 
(1) That Howard, by pulling the “finger” or “hook” toward an- 
other section of pipe, caused the cable to make contact with the 
power line; and (2) that, notwithstanding he had been fully 
warned of the danger, Howard took hold of the “finger” or 
“hook” without exercising due care to ascertain that he could 
do so with safety. 


[1] Defendants’ allegation that Howard caused the cable to 
make contact with the power line is supported solely by the 
testimony of Wilson contained in the record of his adverse 
examination offered in evidence by plaintiff. 


Prior to the adoption of the Rules of Civil Procedure, G.S. 
1A-1, decisions of this Court had held that a plaintiff, by offer- 
ing the adverse examination of a defendant, made the deponent 
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his (plaintiff’s) witness and thereby represented that he was 
worthy of belief. Cline v. Atwood, 267 N.C. 182, 186, 147 S.E. 
2d 885, 888 (1966), and cases cited. Under these decisions, the 
plaintiff was not allowed to impeach defendant by attacking his 
credibility but was permitted to offer contradictory testimony 
of other witnesses. 


Rule 26(e), which supersedes prior rules in respect of 
the introduction by a party of the deposition (adverse examina- 
tion) of an adverse party, provides: 


“(e) Effect of taking or using depositions.—A party shall 
not be deemed to make a person his own witness for any purpose 
by taking his deposition. The introduction in evidence of the 
deposition or any part thereof for any purpose other than that 
of contradicting or impeaching the deponent makes the deponent 
the witness of the party introducing the deposition, but this 
shall not apply to the use by an adverse party of a deposition 
as described in section (d)(1). At the trial or hearing any party 
may rebut any relevant evidence contained in a deposition 
whether introduced by him or by any other party.” (Our 
italics.) 


Under Rule 26(e) the introduction in evidence by a plain- 
tiff of the adverse examination of the defendant no longer 
makes the defendant a witness for the plaintiff. Plaintiff does 
not thereby represent the defendant as being worthy of belief 
as to each and every aspect of his testimony. He may impeach 
him as well as contradict him. 


Rule 48(b), the counterpart of Rule 26(e), applies when 
a plaintiff, instead of introducing the adverse examination of 
the defendant, calls the defendant as an adverse witness to 
testify at trial. In such case, Rule 48(b) permits the plaintiff to 
“interrogate him by leading questions and contradict and impeach 
him in all respects as if he had been called by the adverse party.” 
In marking the distinction between the introduction and use of 
the testimony of an adverse party, whether obtained by ad- 
verse examination prior to trial or at trial, and the intro- 
duction and use of the testimony of a witness other than a party, 
whether obtained by deposition or at trial, both Rule 26(e) and 
Rule 48(b) recognize that the self-interest of the adverse party 
bears upon the credibility of that portion of his testimony which 
tends to exculpate him and to place blame upon another. 
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Both Rule 26(e) and Rule 48(b) are in accord with this 
forceful statement by Dean Wigmore: “If there is any situation 
in which any semblance of reason disappears for the application 
of the rule against impeaching one’s own witness, it is when 
the opposing party is himself called by the first party, and 
is sought to be compelled to disclose under oath that truth which 
he knows but is naturally unwilling to make known. To say 
that the first party guarantees the opponent’s credibility is to 
mock him with a false formula; he hopes that the opponent will 
speak truly, but he equally perceives the possibilities of the 
contrary, and he no more guarantees the other’s credibility than 
he guarantees the truth of the other’s case and the falsity of 
his own.” IITA Wigmore on Evidence, § 916, Chadburn Re- 
vision (1970). 


Under Rule 26(e) and also by reason of the contradictory 
evidence of other witnesses, we hold that the credibility and 
weight of Wilson’s testimony were matters for jury determina- 
tion. 


In 82A C.J.S., Evidence, § 1040(2), pp. 774-75, this state- 
ment appears: “In recent years statutes and rules of procedure 
have been enacted in many jurisdictions permitting a party to 
call his adversary or the latter’s employee as a witness without 
vouching for the credibility of the witness or loss of the right 
of impeachment. Under such statutes and rules, it has been 
held that a party calling his adversary as a witness is not con- 
cluded by his uncontradicted testimony, and that the party so 
eliciting evidence of the adverse party may rely on such portion 
of his testimony as is favorable to him, and is not bound by 
adverse testimony.” (Our italics.) 


The italicized portions of the quoted statement are directly 
supported in respect of Rule 48(b), Federal Rules of Civil 
Procedure, which is substantially the same as our Rule 43(b) 
in respect of the matter now under consideration, in the follow- 
ing cases: Moran v. Pittsburgh-Des Moines Steel Company, 
183 F. 2d 467 (8rd Cir. 1950) ; Nuelsen v. Sorensen, 293 F. 2d 
454 (9th Cir. 1961); Feller v. McGrath, 106 F. Supp. 147, 150 
n. 4 (W.D. Pa. 1952). The opinion in Moran contains this 
statement: “Rule 43(b), we think, is utterly inconsistent with 
any notion about being bound by his testimony. It seems to us 
that any statement to the effect that a party is bound by the 
testimony of a witness whom he is free to contradict and 
impeach is inherently anomalous.” State decisions in accord 
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include the following: Phillips v. Phillips, 29 Mich. App. 127, 
185 N.W. 2d 168 (1970); Best v. Huber, 3 Utah 2d 177, 281 
P, 2d 208 (1955); Miller v. Dussault, 26 Cal. App. 8d 811, 
1038 Cal. Rptr. 147 (1972) ; Isaacs v. National Bank of Commerce 
of Seattle, 50 Wash. 2d 548, 813 P. 2d 684 (1957). Cf. P. & N. 
Investment Corporation v. Rea, 158 So. 2d 865 (Fla. App. 1963) ; 
Bogle v. Conway, 198 Kan. 166, 422 P. 2d 971 (1967); Herbert 
v. Sandia Savings & Loan Association, 82 N.M. 656, 486 
P, 2d 65 (1971). See also Schmitt v. Jenkins Truck Lines, Inc., 
170 N.W. 2d 682 (Iowa 1969), where Moran was cited to sup- 
port the same holding under an Iowa rule substantially in 
accord with our Rule 26(e) and relating specifically to the 
introduction of the adverse examination of the testimony of 
an adversary taken before trial. In accord with Schmitt, we 
hold that the rule applicable to the testimony at trial of an 
adverse party under Rule 48(b) is equally applicable to the 
adverse party’s testimony under adverse examination under 
Rule 26(e). 


State decisions which hold, subject to certain exceptions, 
that a party offering the testimony of an adverse party, whether 
in the form of an adverse examination prior to trial or as a 
witness at trial, is bound by his adversary’s testimony except 
to the extent it is contradicted or impeached, include the follow- 
ing: Dominick v. Behrends, 130 Ill. App. 2d 726, 264 N.E. 2d 
297 (1970); Williams v. Wheeler, 252 Md. 75, 249 A. 2d 104 
(1969) ; Vokroy v. Johnson, 233 Md. 269, 196 A. 2d 451 (1964). 
[But see P. Flanigan & Sons v. Childs, 251 Md. 646, 248 A. 2d 
473 (1968), and Proctor Electric Co. v. Zink, 217 Md. 22, 
141 A. 2d 721 (1958).] Readshaw v. Montgomery, 318 Pa. 
206, 169 A. 185 (1988). [But see Argo v. Goodstein, 488 Pa. 
468, 265 A. 2d 783 (1970), and Duffy v. National Janitorial 
Services, Inc., 429 Pa. 884, 240 A. 2d 527 (1968).] 


There being independent evidence of the negligence of 
defendants, we hold that plaintiff is not bound by the testimony 
of Wilson on adverse examination which relates directly to the 
issue of contributory negligence, an issue on which defendants 
have the burden of proof. With reference thereto, we hold that 
the credibility and weight of Wilson’s testimony were for deter- 
mination by the jury. Even so, in the present case, Wilson’s 
testimony on adverse examination was substantially contradicted 
and impeached by other evidence offered by plaintiff. The 
conflicts include those narrated below. 
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Wilson testified that, when swinging the boom, he stopped 
when he was about 12 to 18 inches from the wires; that 
Howard pulled the cable into the power line; and that, after 
he had stopped, the cable “was in the line, so [he] swung back 
the other way.” On the other hand, Samet testified that, as 
he was watching the movement of the boom, “there seemed 
to be only a slight hesitation as it got very near the power 
line and then it moved closer to the power line and the next 
thing [he] knew there was an electrical buzzing and arcing 
noise....”’ Too, Couch testified that when he came out of the 
shack he heard the “buzzing noise” and saw the boom “right 
straight up over the wire.” 


Wilson testified that he ‘considered it necessary to boom 
at a distance of approximately 40 feet above the ground level’; 
that he was booming at that height when the accident occurred: 
and that the tip of the boom was then “approximately 8 to 10 
feet above those high-voltage wires.” On the other hand, Samet 
testified that the boom was then about 18 inches above the 
point of contact with the power line. And Couch, who, except 
for a brief interval, had witnessed the manner in which the 
sections of pipe were being removed, testified that until] after 
the accident he had never seen the boom higher than the power 
line. 


If the tip of the boom were 8 or 10 feet higher than the 
power line, unless it were directly above the power line, it may 
be inferred that this would require that the “fork” at the end 
of the cable be drawn under the power line in order to reach 
another section of pipe. Nothing in the evidence indicates that 
the section of pipe which was to be removed was in a more 
hazardous location than any of the sections which had been 
previously removed. The fact that twelve sections of pipe had 
been removed without incident permits the inference that the 
tip of the boom had not been higher than the power lines. 


The evidence is unclear as to when Howard made contact 
with some electrified portion of the cable or finger. Evidence 
tending to show that the crane and cable swung toward the 
power line and then swung away and that Howard ran a short 
distance before collapsing leaves open for speculation whether 
contact was made when the boom and cable were swinging 
toward the power line or when they were swinging from the 
power line. 
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Samet testified that the capacity of this crane was such 
that these pipes could have been removed when the tip of the 
boom was below the power line. The Groves hydraulic crane 
was used because of its maneuverability. Its boom could be 
extended to sixty feet or retracted to twenty feet. It could 
be adjusted so that the boom would be at a very low angle. In 
moving to its first location, the crane had to pass under the 
power line; and, in moving from this location on the west side 
of the ditch to its second location on the east side of the 
ditch, the crane had to pass under the power lines twice, first 
when it went out into the street and again when it came back 
onto the job site. 


The jurors were instructed to answer the second (con- 
tributory negligence) issue ‘‘Yes” if the defendants had satisfied 
them from the evidence and by its greater weight that Howard 
“knew or should have known of the location of the energized 
electrical transmission wires on the occasion in question and the 
boom and the cable on the crane, and that he pulled on the 
finger or fork at the end of the cable so as to cause the cable 
to come into contact with the transmission wires when, in the 
exercise of reasonable care commensurate with the circum- 
stances, he could and should have avoided pulling on the 
cable when he knew or should have known that such a pull 
would likely result in his injury or death... and that such 
action on his part was a proximate cause of his death.” 


[2] Without reference to whether Howard caused the fatal 
accident in the manner indicated by Wilson’s testimony, defend- 
ants contend the evidence discloses that Howard failed to exer- 
cise reasonable care for his own safety and was contributorily 
negligent as a matter of law. In support of this contention, 
defendants stress evidence that Howard had been warned of 
the danger of working in the vicinity of the power lines. 
However, the warnings were general in nature. His place of 
duty was directly under the power lines. No request had been 
made that the power be cut off. Couch had been advised that the 
pipe could be moved from under the power lines by means of 
the crane. No incident suggestive of danger had occurred during 
the removal of twelve sections of pipe. Absent notice to the 
contrary, whether the assumption by Howard that Wilson would 
continue to operate the crane in the same manner was consistent 
with the exercise of reasonable care, was for determination by 
the jury. Weavil v. Myers, 248 N.C. 386, 391, 90 S.E. 2d 733, 
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737-88 (1956); Lewis v. Barnhill, 267 N.C. 457, 464, 148 
S.E. 2d 536, 542 (1966). Each of the cases cited by defendants 
has received careful consideration. In our view, the factual 
situation in each is distinguishable from that presently under 
consideration. 


The jurors were instructed to answer the second (contribu- 
tory negligence) issue “Yes” if the defendants had satisfied 
them from the evidence and by its greater weight that Howard, 
“on the occasion in question failed to observe the location of 
the boom and cable on the crane with reference to their 
proximity to the electrical transmission wires when, in the 
exercise of reasonable care commensurate with the circum- 
stances then existing, he could and should have made such 
an observation... and that such action on his part was a proxi- 
mate cause of his death.” 


The jury, having failed to find that Howard was con- 
tributorily negligent in either of the respects alleged, answered 
the second issue ‘“‘No.” 


For the reasons stated above, the court properly denied 
defendants’ motions for a directed verdict and for judgment 
notwithstanding the verdict. Defendants’ Assignment of Error 
No. 1 is overruled. Discussion of their remaining assignments 
of error is deferred pending consideration of questions pre- 
sented by plaintiff’s appeal. 


Plaintiff's Appeal 


Plaintiff assigns as error the action of the trial judge in 
setting aside the verdict and in ordering a new trial as to the 
(third) issue of damages on the ground that he had erroneously 
instructed the jury with reference thereto. The record contains 
no formal order as to the ground on which the ruling now chal- 
lenged by plaintiff was based. However, in explanation of his 
ruling, the trial judge made the following statement: 


“Tam going to ALLOW your motion to set aside the verdict 
on the Third Issue, on the grounds that the Court feels it 
committed error in its instructions to the Jury, inasmuch as 
the Court should have instructed the Jury that on the value, 
the monetary value of the services, protection, care and as- 
sistance, society, companionship, comfort, guidance, and kindly 
offices and advice, the Jury should have taken into account the 
life expectancy of the parents of the decedent, they being those 
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persons who are entitled to these things under the evidence, the 
Court being of the opinion that the age of the parents having 
been offered and the Court should have instructed the Jury on 
what the Mortuary Tables showed as to their life expectancy so 
as to give the Jury the opportunity to consider the fact that their 
life expectancy may have been shorter than the life expectancy 
of the deceased, and on that ground and on that ground only the 
Court is going to allow the defendants’ motion to set aside the 
verdict on the Third Issue only.” 


To answer the specific question presented by plaintiff’s 
appeal requires consideration of Chapter 215, Session Laws of 
1969 (1969 Act), entitled “An Act to Rewrite G.S. 28-174, 
Relating to Damages Recoverable for Death by Wrongful Act,” 
which became effective upon its ratification on 14 April 1969. 


Prior to the effective date of the 1969 Act, when a person 
was injured and later died as a result of the negligence of 
another, his personal representative had two causes of action, 
namely, (1) a cause of action to recover, as general assets of the 
estate, damages on account of the decedent’s pain and suffering 
and on account of his hospital and medical expenses, and (2) 
a cause of action to recover, for the benefit of his next of kin, 
damages on account of the pecuniary loss resulting from his 
death. Stetson v. Hasterling, 274 N.C. 152, 156, 161 S.E. 2d 
531, 584 (1968), and cases cited. 


In Hoke v. Greyhound Corp., 226 N.C. 332, 88 S.E. 2d 
105 (1946), it was held that, under the statutes now codified as 
G.S. 28-172 and G.S. 28-175, an injured person’s common law 
right of action to recover damages for hospital and medical 
expenses and for pain and suffering caused by the negligence 
of another survived to the injured party’s personal represent- 
ative. Accord: Hinson v. Dawson, 241 N.C. 714, 718, 86 S.E. 
2d 585, 588, 50 A.L.R. 2d 388, 888 (1955); Sharpe v. Pugh, 
270 N.C. 598, 601, 155 S.E. 2d 108, 111 (1967). In such action, 
as held in Hinson v. Dawson (second appeal), 244 N.C. 28, 92 
S.E. 2d 398 (1956), this Court recognized that, upon sufficient 
allegations and evidence that the injury was inflicted by the 
wilful or wanton conduct of the defendant, the plaintiff was 
entitled to have submitted an issue as to punitive damages. We 
note that G.S. 44-49 creates a lien on the recovery in swuch per- 
sonal injury action in favor of those who render hospital, medi- 
eal, nursing, and other specified services, in connection with 
the injuries on which the action is based. In re Peacock, 261 
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N.C. 749, 186 S.E. 2d 91 (1964). Apart from this statutory 
lien, the recovery is subject to the debts of the decedent and to 
any disposition within the terms of the decedent’s will. Unless 
modified by implication by some provision of the 1969 Act, an 
injured person’s common law right of action in respect of 
damages he sustained during the interval between injury and 
death now survives to his personal representative. 


The right of action to recover damages for wrongful 
death was created by and is based on the statute codified as 
G.S. 28-173. The 1969 Act, which rewrote G.S. 28-174, relates 
solely to the elements of damages recoverable in a wrongful 
death action. It does not refer to or purport to modify GS. 
28-173. 


G.S. 28-173 provides: 


“S$ 28-178. Death by wrongful act; recovery not assets; 
dying declarations.—When the death of a person is caused by 
a wrongtul act, neglect or default of another, such as would, 
if the injured party had lived, have entitled him to an action 
for damages therefor, the person or corporation that would 
have been so liable, and his or their executors, administrators, 
collectors or successors shall be liable to an action for damages, 
to be brought by the executor, administrator or collector of the 
decedent; and this notwithstanding the death, and although the 
wrongful act, neglect or default, causing the death, amounts 
in law to a felony. The amount recovered in such action is not 
liable to be applied as assets, in the payment of debts or legacies, 
except as to burial expenses of the deceased, and reasonable hos- 
pital and medical expenses not exceeding five hundred dollars 
($500.00) incident to the injury resulting in death; provided 
that all claims filed for such services shall be approved by the 
clerk of the superior court and any party adversely affected 
by any decision of said clerk as to said claim may appeal to 
the superior court in term time, but shall be disposed of as 
provided in the Intestate Succession Act. 


“In all actions brought under this section the dying decla- 
rations of the deceased as to the cause of his death shall be 
admissible in evidence in like manner and under the same rules 
as dying declarations of the deceased in criminal actions for 
homicide are now received in evidence.” 


G.S. 28-173 brings forward through successive codifications 
the basic provisions of Section 70, Chapter 118, Public Laws of 
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1868-69. The 1868-’69 Act has been amended as follows: (1) 
Chapter 29, Public Laws of 1919, inserted the provision relat- 
ing to the competency of dying declarations; (2) Chapter 118, 
Public Laws of 19838, inserted the words, “except as to burial 
expenses of the deceased’’; (8) Chapter 246, Session Laws of 
1951, deleted the provision requiring that the action be com- 
menced “within one year after such death’; (4) Chapter 879, 
Session Laws of 1959, substituted the words “the Intestate 
Succession Act” for the words “this chapter for the distribution 
of personal property in case of intestacy”; and (5) Chapter 
1186, Session Laws of 1959, inserted the present provisions 
relating to hospital and medical expenses. 


Prior to the effective date of the 1969 Act, G.S. 28-174, 
which brought forward through successive codifications without 
amendment the provisions of Section 71, Chapter 113, Public 
Laws of 1868-’69, provided: 


“S$ 28-174. Damages recoverable for death by wrongful act. 
—The plaintiff in such action may recover such damages as are 
a fair and just compensation for the pecuniary injury resulting 
from such death.” 


With reference to the origin and import of the statutes 
quoted above, see Lamm v. Lorbacher, 235 N.C. 728, 71 S.E. 2d 
49 (1952); Armentrout v. Hughes, 247 N.C. 6381, 101 S.E. 2d 
793 (1958) ; Bryant v. Woodlief, 252 N.C. 488, 114 $.E. 2d 241, 
81 A.L.R. 2d 989 (1960). 


Except as to burial expenses of the deceased, and reason- 
able hospital and medical expenses not exceeding $500.00, G.S. 
28-173 provides that the only persons entitled to receive the 
damages recovered in a wrongful death action are those entitled 
to the decedent’s personal estate under the Intestate Succession 
Act. The persons so entitled are to be determined as of the date 
of the decedent’s death. Bank v. Hackney, 266 N.C. 17, 20, 
145 8.E. 2d 852, 855 (1965); Cox v. Shaw, 268 N.C. 361, 368, 
189 S.E. 2d 676, 681 (1965); Davenport v. Patrick, 227 N.C. 
686, 689, 44 S.E. 2d 208, 205 (1947); Neill v. Wilson, 146 
N.C. 242, 245, 59 S.E. 674, 675 (1907). 


We note that the recovery in an action for wrongful death 
created by and based on G.S. 28-173 is not a general asset of 
the decedent’s estate. It is not subject to the payment of his 
debts. Nor could the decedent by will or otherwise have diverted 
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any portion of such recovery from the persons who would be 
entitled thereto under the Intestate Succession Act. 


We note further that neither burial expenses nor hospital 
and medical expenses up to a maximum of $500.00 were recover- 
able as elements of damage within the purview of G.S. 28-174 
but were payable out of “[t]he amount recovered in such 
action. ...” Davenport v. Patrick, supra, at 691, 44 S.E. 2d 
at 206-07. 


Prior to the 1969 Act, this Court, in numerous decisions, 
held that the measure of damages recoverable under G.S. 28- 
174 for the loss of a human life was the present value of the 
net pecuniary worth of the deceased based on his life ex- 
pectancy. Bryant v. Woodlief, supra, and cases cited. The suc- 
cessive steps by which the jury was to arrive at the amount 
of its award are set forth in Caudle v. Railroad, 242 N.C. 466, 
469, 88 S.E. 2d 188, 140 (1955). G.S. 28-174 “[did] not provide 
for the assessment of punitive damages, nor the allowance of 
nominal damages in the absence of pecuniary loss.” Armentrout 
v. Hughes, supra, at 6382, 101 S.E. 2d at 794. G.S. 28-174 left 
no room for sentiment. It conferred a right to compensation 
only for pecuniary loss. Seriben v. McDonald, 264 N.C. 727, 
732, 142 S.E. 2d 585, 588 (1965). As succinctly stated in Gay v. 
Thompson, 266 N.C. 394, 398, 146 S.E. 2d 425, 428, 15 A.L.R. 
3d 988, 987 (1966): “Negligence alone, without ‘pecuniary 
injury resulting from such death,’ does not create a cause of 
action.” 


We note that the wrongful death action created by and 
based on G.S. 28-173 may be brought only “by the executor, 
administrator, or collector of the decedent.” Graves v. Welborn, 
260 N.C. 688, 690, 188 S.E. 2d 761, 762 (19638), and cases cited. 
However, the persons entitled to the recovery under the Intes- 
tate Succession Act are the real parties in interest. In re Estate 
of Ives, 248 N.C. 176, 181, 102 S.E. 2d 807, 811 (1958). Prior 
to the 1969 Act, whether the relationship between such persons 
and the decedent was one of closeness, estrangement or indiffer- 
ence had no bearing upon the amount of the recovery. 


G.S. 28-174, as rewritten by the 1969 Act, itemizes elements 
of damages recoverable in a wrongful death action, but does 
not purport to identify the persons who are to be the bene- 
ficiaries of the recovery. As heretofore, the nature and dis- 
tribution of whatever recovery is obtained is governed by the 
provisions of G.S. 28-178. 
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The 1969 Act, being Chapter 215, Session Laws of 1969, 
is quoted in full below: 


“AN ACT TO REWRITE G.S. 28-174, RELATING TO DAMAGES 
RECOVERABLE FOR DEATH BY WRONGFUL ACT. 


“‘WHEREAS, human life is inherently valuable; and 


“WHEREAS, the present statute is so written and con- 
strued that damages recoverable from a person who has caused 
death by a wrongful act are effectually limited to such figure 
as can be calculated from the expected earnings of the deceased, 
which is far from an adequate measure of the value of human 
life; Now, therefore, 


“The General Assembly of North Carolina do enact: 


“Section 1. G.S. 28-174 is hereby rewritten to read as 
follows: 


“ ‘See, 28-174. Damages recoverable for death by wrongful 
act; evidence of damages. (a) Damages recoverable for death 
by wrongful act include: 


(1) Expenses for care, treatment and hospitalization in- 
cident to the injury resulting in death. 


(2) Compensation for pain and suffering of the decedent. 
(3) The reasonable funeral expenses of the decedent. 


(4) The present monetary value of the decedent to the 
persons entitled to receive the damages recovered, including 
but not limited to compensation for the loss of the reasonably 
expected : 


(i) Net income of the decedent, 


(ii) Services, protection, care and assistance of the 
decedent, whether voluntary or obligatory, to the persons en- 
titled to the damages recovered, 


(iii) Society, companionship, comfort, guidance, kindly 
offices and advice of the decedent to the persons entitled to the 
damages recovered. 


(5) Such punitive damages as the decedent could have 
recovered had he survived, and punitive damages for wrongfully 
causing the death of the decedent through maliciousness, wilfull 
or wanton injury, or gross negligence. 
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(6) Nominal damages when the jury so finds. 


(b) All evidence which reasonably tends to establish any 
of the elements of damages included in subsection (a), or other- 
wise reasonably tends to establish the present monetary value 
of the decedent to the persons entitled to receive the damages 
recovered, is admissible in an action for damages for death by 
wrongful act.’ 


“See. 2. All laws and clauses of laws in conflict with this 
Act are hereby repealed. 


“Sec. 3. This Act shall not apply to litigation pending on 
its effective date. 


‘Sec. 4. This Act shall become effective upon ratification.” 
The 1969 Act was ratified on 14 April 1969. 


In a comprehensive Comment entitled “Wrongful Death 
Damages in North Carolina,” 44 N.C.L. Rev. 402-441 (1966), 
after examining the wrongful death statutes in all fifty states, 
the author states: “There are two generally accepted methods 
of measuring damages caused by wrongful death. The measure 
used by forty-three jurisdictions is that of loss to the survivors 
or beneficiaries caused by the death of the decedent. Six states 
compute damages according to the loss to the estate of the 
deceased only. Of the jurisdictions using neither of these 
methods, two states base recovery solely on the culpability of 
the defendant in causing the wrongful death; one state attempts 
to measure the damages according to the loss to the decedent 
himself; and two states use a combination of the loss-to-bene- 
ficiaries and loss-to-estate measures.” Jd. at 405-07. 


The difficulty encountered when interpreting the 1969 Act 
is aggravated by the fact that distribution of the recovery in 
accordance with G.S. 28-178, although appropriate when the 
recovery is computed on the basis of the loss to the estate as 
under G.S. 28-174 prior to the 1969 Act, 7s not appropriate when 
as under the 1969 Act the recovery is based largely on losses 
suffered by particular beneficiaries. 


In Smith v. Mercer, 276 N.C. 829, 172 8.E. 2d 489 (1970), 
it was held that the 1969 Act did not apply retroactively to 
deaths which occurred prior to 14 April 1969. Questions relating 
to the interpretation of the 1969 Act were deferred until directly 
presented in subsequent litigation. 
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The 1969 Act itemizes in paragraphs (1), (2), (8), (4), 
(5) and (6) the elements of damages recoverable for death 
by wrongful act. 


Although not presently involved, we note that paragraph 
(6) provides for the recovery of nominal damages ‘‘when the 
jury so finds.” This provision supplies a statutory basis which 
was lacking when Armentrout v. Hughes, supra, was decided. 
Nominal damages and costs may now be recovered if the jury 
finds that the decedent’s death was caused by the defendant’s 
wrongful act but fails to find that such death caused pecuniary 
loss. 


In the present case, the damages which plaintiff seeks to 
recover are the funeral expenses and items of damages recover- 
able under paragraph (4). 


Paragraph (8) provides for the recovery of “[t]he reason- 
able funeral expenses of the decedent.” Under G.S. 28-173 
the “burial expenses of the deceased” are to be paid “out of 
the recovery.” Paragraph (8) appropriately provides that the 
amount thereof is to be considered an element of damages in 
determining the amount of the recovery. 


Paragraph (4) provides for the recovery of “[{t]he present 
monetary value of the decedent to the persons entitled to receive 
the damages recovered,” including compensation for reasonably 
expected losses on account of the matters set forth in sub- 
paragraphs (i), (ii) and (iii). 


The first step to determine the damages recoverable under 
paragraph (4) is to identify the particular persons who are 
entitled to receive the damages recovered. Although the exact 
date of Howard’s birth does not appear, the evidence is that 
he was seventeen years old and unmarried when fatally injured 
on 26 June 1969. His father, Howard G. Bowen, Sr., who was 
born 28 September 1925, and his mother, Hazel A. Bowen, who 
was born 8 December 1927, are the persons who, by virtue of 
the Intestate Succession Act, are entitled to receive the dam- 
ages recoverable in the action for his wrongful death. G.S. 
29-15 (3). 


As set forth above, decisions of this Court based on GS. 
28-174 prior to the 1969 Act denied recovery when the evidence 
failed to show any pecuniary loss under the rule stated in 
Bryant v. Woodlief, supra, and cases cited. Too, often satisfac- 
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tory evidence of such pecuniary loss was unobtainable, notably 
in cases involving the death of minor chidren, elderly or handi- 
capped persons, or a married woman whose service as wife 
and mother consisted of making a home. When the 1969 Act 
was under consideration, the virtues and value of a wife and 
mother were rightly extolled and the limitation of the value 
of her services to out-of-pocket pecuniary loss was decried. 
This emphasis caused the 1969 Act to bear the legislative nick- 
name of “The Wife Bill.” Comment, “The New North Carolina 
Wrongful Death Statute,” 48 N.C.L. Rev. 594, 598 (1970). 


Under the express provisions of the 1969 Act, the present 
monetary value of Howard to his parents by reason of their 
losses in the respects set forth in subparagraphs (i), (ii) and 
(iii) of paragraph (4) is recoverable in the wrongful death 
action. Since the evidence was to the effect that Howard was 
in good health, there was ample basis for a jury finding that 
Howard’s life expectancy on 26 June 1969, the date of his 
fatal injury, was substantially greater than the life expectancy 
of his parents. If the jury so found, recovery for these items 
necessarily would be limited to the life expectancy of his 
last surviving parent. 


Paragraph (4) provides for the recovery of the present 
monetary value of the decedent to the persons entitled to receive 
the damages recovered. Their recovery is for the loss of their 
reasonably expected (i) net income of the decedent, (11) serv- 
ices, protection, care and assistance of the decedent, and (111) 
society, companionship, comfort, guidance, kindly offices and 
advice of the decedent. 


No rule is prescribed for the measurement or ascertainment 
of the damages recoverable under paragraph (4). It would be 
difficult, if not impossible, to formulate a rule of general appli- 
cation for the measurement of such damages. Recovery for 
these items will vary from case to case according to the age 
of the deceased and the age of the person entitled to receive 
the damages recovered and their relationship with the deceased. 
Since the persons entitled to the damages recovered may have 
suffered substantial losses on account of these items of damage, 
we cannot say there can be no recovery for these items of 
damages because no yardstick for ascertaining the amount 
thereof has been provided. Damages recoverable under para- 
graph (4) would be as capable of exact ascertainment as dam- 
ages for pain and suffering and mental anguish in a personal 
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injury action. In recent years, “[ijt has been recognized that 
even pecuniary loss may extend beyond mere contributions of 
food, shelter, money or property; and there is now a decided 
tendency to find that the society, care and attention of the 
deceased are ‘services’ to the survivor with a financial value, 
which may be compensated.” Prosser, Law of Torts ¢ 127, 
p. 908 (4th ed. 1971). 


In the present factual situation, Howard may have made 
no financial contribution to the support of his parents during 
their active years. It may be that the persons who would 
receive his net income if he had survived would be a wife and 
a child or children. During his years in college, and during the 
earlier years of his career and possible marriage, it may be 
more likely that financial aid would flow from his parents to 
Howard rather than from Howard to his parents. Even so, 
the loss of a son may be a grievous loss and substantially de- 
prive the parents of services such as those described in sub- 
paragraphs (ii) and (iil) of paragraph (4). 


If the persons entitled to receive the damages recovered 
were a Wife and a child or children, obviously the present value 
of their monetary loss would involve different considerations. 
If the persons entitled to the damages recovered were collateral 
relatives whose contacts with the decedent were casual and in- 
frequent, there may be no basis for the recovery of any Sig- 
nificant amount under paragraph (4). 


[3] After verdict, Judge Exum was of the opinion, and rightly 
so, that his instructions with reference to damages recoverable 
under paragraph (4) were erroneous in that they predicated 
recovery for these items solely on the life expectancy of Howard. 
As stated above, whatever Howard’s life expectancy, there can 
be no recovery for any of the items in paragraph (4) beyond 
the life expectancy of his last surviving parent. Hence, Judge 
Eixum’s order setting aside, as a matter of law, the jury’s answer 
to the third issue, was correct. Plaintiff’s exception thereto is 
without merit. 


Questions relating to paragraphs (1), (2) and (5) will 
arise only when there is an appreciable interval between the 
time of injury and the time of death. Such questions are not 
presented now because electrocution caused Howard’s instant 
death and no issue as to punitive damages was submitted or 
tendered. Even so, the following observations seem appropriate. 
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We note that, prior to the effective date of the 1969 Act, 
the elements of damages set forth in paragraphs (1), (2) and 
(5) were recoverable only in the injured party’s right of action; 
that this right of action survived to his personal representative ; 
that, in such action, the recovery constituted general assets of 
the estate; and that the applicable statute of limitations was 
three years, G.S. 1-52(5), while the applicable statute of limi- 
tations in a wrongful death action is two years, G.S. 1-53 (4). 


Paragraph (1) of the 1969 Act provides for the recovery 
of “‘[e]xpenses for care, treatment and hospitalization incident 
to the injury resulting in death,” without limitation as to the 
amount thereof. However, under G.S. 28-178, any amount recov- 
ered therefor in excess of five hundred dollars in a wrongful 
death action would not be subject to the debts of the decedent. 


Paragraph (2) provides for the recovery of ‘“‘[c]ompen- 
sation for pain and suffering of the decedent.” However, under 
G.S. 28-178, recovery therefor in a wrongful death action would 
not be subject to the debts of the decedent. 


Paragraph (5) provides for the recovery of punitive dam- 
ages. However, under G.S. 28-178, recovery therefor in a 
wrongful death action would not be subject to the debts of the 
decedent. 


Manifestly, a defendant may not be required to pay these 
elements of damage twice. If the two causes of action are 
joined in one complaint, each should be stated separately; if 
separate actions are instituted, they should be consolidated for 
trial. Unless rendered unnecessary by stipulation, separate is- 
sues should be submitted (1) as to whether the decedent was 
injured by the wrongful act of the defendant, and (2) as to 
whether the decedent’s death was caused by the wrongful act 
of the defendant. See Hinson v. Dawson, 241 N.C. 714, 86 
S.E. 2d 585, 15 A.L.R. 2d 338. In a case involving any or all 
of the items of damages within paragraphs (1), (2) and (5), 
it would be advisable to submit a separate issue with reference 
to each of these items. This would provide a basis for subsequent 
decision as to whether the recovery for these items would con- 
stitute general assets of the estate. Although it would seem 
improbable that the General Assembly intended that recovery 
for these items should be exempt from liability for the payment 
of the debts and legacies of the decedent, we defer definitive 
decision until the subject is further explored in a case in which 
the question is directly presented. 
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Questions relating to paragraphs (1), (2) and (5) are not 
the only difficult questions which will be presented in subsequent 
cases. Suppose, for example, that under the Intestate Succession 
Act ten nephews and nieces are the persons entitled to receive 
the damages recovered in a wrongful death action; and that 
one ig the devoted friend and companion of the deceased and 
suffers loss of support, services, guidance, etc., as the result 
of his death. While this may be considered in determining the 
amount of the recovery, under G.S. 28-173 each of the ten 
would be entitled to share equally in the distribution thereof. 


In the context of the present factual situation, we hold 
that G.S. 28-178 and G.S. 28-174, as rewritten by the 1969 Act, 
can be reconciled and implemented. However, we cannot say 
that this can be done in the context of all factual situations 
that may come before us. We are not at liberty to amend or 
otherwise rewrite these statutes. In light of the multiple ques- 
tions and difficulties they engender, it would seem that legis- 
lative reconsideration is urgent. 


Defendants’ Appeal — Part II 


Judge Exum denied defendants’ alternative motion for a 
new trial on the first and second issues. They bring forward 
for consideration, in the event their Assignment of Error No. 
1 should be overruled, assignments of error relating to the 
first and second issues. After consideration of each of these 
assignments, we are of the opinion and hold that none discloses 
prejudicial error. 


As applied to the present factual situation, we hold that 
subparagraphs (ii) and (iii) of paragraph (4) of G.S. 28- 
174(a) are not unconstitutionally vague and therefore violative 
of Article I, Section 19, of the Constitution of North Carolina, 
and the Fourteenth Amendment to the Constitution of the 
United States, as asserted by defendants. 


[4] Even so, defendants contend that this Court, in its dis- 
cretion, should order a new trial as to all issues. As pointed 
out by Justice Walker in Lumber Co. v. Branch, 158 N.C. 2651, 
258, 78 S.E. 164, 165 (1911): “It is settled beyond controversy 
that it is entirely discretionary with the Court, Superior or 
Supreme, whether it will grant a partial new trial. It will 
generally do so when the error, or reason for the new trial, is 
confined to one issue, which is entirely separable from the 
others and it is perfectly clear that there is no danger of 
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complication.” Accord, Johnson v. Lewis, 251 N.C. 797, 804, 
112 S.E. 2d 512, 517 (1960), and cases there cited. Being of 
opinion that this case falls within the general rule, this Court, 
in the exercise of its discretion, approves the ruling of the 
trial court which limits the new trial to the (third) issue of 
damages. 


Defendants have also asserted numerous errors in respect of 
evidence rulings and instructions relating to the (third) issue 
of damages. In view of the nature of the error for which the 
verdict on this issue was set aside, we deem it inadvisable to 
undertake to discuss defendants’ assignments relating to their 
additional asserted errors on the present record. 


Based upon the foregoing, we affirm the decision of the 
Court of Appeals in respect of plaintiff’s appeal and in respect 
of defendants’ appeal. 


On plaintiff’s appeal: Affirmed. 


On defendants’ appeal: Affirmed. 





TENNESSEE CAROLINA TRANSPORTATION, INC. v. STRICK 
CORPORATION 


No. 11 
(Filed 1 June 1973) 


1. Sales § 6; Uniform Commercial Code § 15— implied warranty of fit- 
ness — Pennsylvania law 


In Pennsylvania the implied warranty of fitness for a particular 
purpose, Pa. Stat. Ann. tit. 12A, § 2-815 (1970), not only protects a 
buyer who purchases goods with the intention of using them in a 
“pyarticular” manner, meaning a manner in which they would not 
normally be expected to be used, but also protects a buyer when 
his particular purpose is the general or ordinary purpose; consequently, 
the warranty of fitness applied to trailers purchased for the general 
or ordinary purpose of hauling cargo. 


2. Sales § 6; Uniform Commercial Code § 15—-implied warranty of fit- 
ness — implied warranty of merchantability — Pennsylvania law 


Under Pennsylvania law both the implied warranty of merchant- 
ability and the implied warranty of fitness would exist where the 
seller is a merchant with respect to goods of that kind, the buyer is 
buying the goods for the ordinary purpose, and the requirements of 
Pa. Stat. Ann, tit. 12A, § 2-315 (1970) are met. 
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. Sales § 6; Uniform Commercial Code § 15—disclaimer of warranties 


previously created — Pennsylvania law 


Under Pennsylvania law a disclaimer in a purchase money security 
agreement could not as a matter of law disclaim the implied warran- 
ties previously created in the written sales arrangement. Pa. Stat. Ann. 
tit. 12A, § 9-206(2) (1970). 


. Sales § 18; Uniform Commercial Code § 20— warranty of fitness — 


exclusion by course of dealing or performance — insufficiency of evi- 
dence 


In an action to recover damages for breach of an implied warranty 
of fitness of trailers purchased from defendant, the evidence did not 
require submission of an issue to the jury as to whether implied war- 
ranties had been excluded “by course of dealing or course of perform- 
ance” within the purview of Pa. Stat. Ann. tit. 12A, § 2-316(3) (c) 
(1970). 


. Sales § 19; Uniform Commercial Code § 20—breach of warranty — 


buyer retains goods — measure of damages — Pennsylvania law 


Under Pennsylvania law the measure of damages for breach of 
warranty, when the buyer retains the goods and sues for the loss 
of bargain occasioned by the failure of the goods to conform to the 
warranty, is the difference at the time and place of acceptance be- 
tween the value of the goods accepted and the value they would have 
had if they had been as warranted. Pa. Stat. Ann. tit. 12A, § 2-714(2) 
(1970). 


. Courts § 21— contract made in another state — admission of evidence — 


what law governs 


Questions of the admission and exclusion of evidence are generally 
considered procedural and governed by the lex fori. 


. Evidence § 19—value of personal property — value at another time 


Where the value of personal property at a given point in time is 
in issue, evidence of its value within a reasonable time before or after 
such point is competent as bearing upon its value at the time in 
issue, but evidence of the property’s value beyond a reasonable time 
before or after that point lacks probative value and is incompetent. 


. Sales § 14; Uniform Commercial Code § 20— breach of warranty — 


cost of repairs 


While the cost of repairs may be competent as tending to show 
the difference between the value of goods as warranted and as de- 
livered, such evidence must be confined to a point in time reasonably 
proximate to the date of delivery. 


Sales § 14; Uniform Commercial Code § 20—breach of warranty of 
fitness —- evidence of value at time after acceptance — evidence of cost 
of repairs — prejudicial error 


In this action to recover damages for breach of the implied 
warranty of fitness of trailers purchased from defendant, the trial 
court committed prejudicial error in the admission of opinion testimony 
of the value of the trailers more than two and a half and more than 
five years after the time of acceptance and in the admission of 
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testimony as to what it would cost to repair the trailers at an un- 
specified time more than two years after the acceptance, and 
defendant is entitled to a new trial on the issue of damages. 


Sales § 19; Uniform Commercial Code § 20—pbreach of warranty — 
damages — effect of repairs by seller 

In an action for breach of an implied warranty of trailers which 
is governed by Pennsylvania law, the measure of damages established 
by Pennyslvania statute should be reduced by the amount, if any, by 
which repairs made by the seller enhanced the value of the trailers. 


Sales § 14-— breach of warranty — new trial on damages issue — new 
trial on breach of warranty issue 

In an action for breach of warranty of fitness of 150 trailers, a 
new trial on the issue of damages also requires a new trial on the 
issue as to breach of warranty because the jury that assesses the 
damages should be the same jury that determines whether and to 
what extent the fitness warranty was breached. 


Sales § 17; Uniform Commercial Code § 21— breach of warranty — 
entire order 

It is not necessary that each and every commercial unit in an 
order of goods manufactured under the same specifications be shown 
to have become totally unusable before recovery may be had for 
breach of warranty with respect to the entire order. 


Sales § 17; Uniform Commercial Code § 20--breach of warranty — 
entire order of trailers — sufficiency of evidence 


Plaintiff’s evidence was sufficient to go to the jury on the issue 
of breach of warranty of fitness with respect to all 150 trailers 
purchased from defendant, although 141 trailers are still in service, 
where it tended to show that the 150 trailers constituted one order 
and were manufactured under the same specifications, one trailer 
collapsed eight days after it was put in service while carrying a 
normal! load under normal conditions and another collapsed five months 
later, defendant thereafter reinforced the top rails of the trailers with 
an additional rail 20 feet long, two years later seven more trailers 
collapsed within a short period of time by breaking in two at the 
end of such 20-foot section, and the trailers were thereafter used as 
much as possible to haul light-type freight. 


Courts § 21; Sales § 19; Uniform Commercial Code § 20— breach of 
warranty — pre-judgment interest — what law governs 

Where an action for breach of warranty was governed by the 
substantive law of Pennsylvania, the place where the parties con- 
tracted, the question of pre-judgment interest was governed by Penn- 
sylvania law. 


Interest § 1—pbreach of contract actions—recovery of interest — 
Pennsylvania law 

Under Pennsylvania law interest is recoverable as a matter of 
right in actions for breach of contract only in cases falling within 
the provisions of Restatement of Contracts § 3837(a), which provides 
for the recovery of interest as a matter of right only where non- 
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performance, not defective performance, constitutes the breach of 
contract sued on. 


16. Interest § 1; Sales § 19— breach of warranty — Pennsylvania law — 
damages for delay in compensation 


Under Pennsylvania law the jury in an action for breach of war- 
ranty has the discretion to award “damages for delay in compensa- 
tion” in the amount of six percent per annum on any damages 
awarded for breach of warranty, calculated from the date of the 

breach to the date of the judgment on the verdict. 


DEFENDANT appeals from decision of the Court of Appeals, 
16 N.C. App. 498, upholding judgment of McLean, J., 14 Feb- 
ruary 1972 Session, MECKLENBURG Superior Court. 


Civil action to recover damages for breach of contract with 
respect to the sale and purchase of 150 trailers. When the case 
was called for trial “the plaintiff stipulated it would proceed 
on the theory of breach of implied warranty of fitness and 
for damages for said breach.”’ 


Allegations of the complaint pertinent to an understanding 
of the case appear in the following paragraphs (numbering 
ours) : 


1. Plaintiff is a Tennessee corporation with its home 
office in Nashville, Tennessee. It is engaged in the trucking 
industry aS a common cargo carrier and operates in several 
states, including North Carolina, under its interstate Com- 
merce Commission franchise. 


2. Defendant is a trailer manufacturer incorporated in the 
State of Pennsylvania where its home offices are located. It 
has a place of business in Charlotte where it operates a sales, 
service and trailer repair shop. It has a factory in Chicago, 
Illinois. 


8. On 10 July 1967 in the State of Pennsylvania, plaintiff 
entered into a contract with defendant to purchase 150 trailers, 
forty-two feet in length, at the agreed price of $5,695.00 each, 
for a total purchase price of $854,250.00. At the time the con- 
tract was entered into, the trailers were not in existence and 
were to be built by defendant and delivered to plaintiff f.o.b. 
Chicago factory in groups of fifty each on or about September 
1, October 10, and October 25, 1967. 


4. The trailers were received by plaintiff and placed in 
service. Soon thereafter as a result of gross weakness of the 
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structure of said vehicles, “they commenced breaking in-two 
when in use.” Defendant acknowledged that the breaking was 
due to improper design and manufacture, requested plaintiff to 
deliver each of the 150 vehicles to defendant’s repair facilities 
in St. Louis, Missouri, and Charlotte, North Carolina, ‘“‘so that 
defendant could add further structural strength to said vehicles, 
which defendant claimed would remedy the structural defects 
in the vehicles.” Plaintiff delivered the vehicles as requested, 
at great cost and inconvenience to plaintiff in addition to the 
loss suffered from loss of use of the trailers while they were 
being repaired. 


5. The repairs made by defendant did not remedy the 
defect and some of the trailers continued to break in two, four 
being broken down and out of service when the complaint was 
filed on 21 July 1970. 


6. Defendant refuses to make any further effort to elimi- 
nate the defects. 


7. Plaintiff relied on defendant’s skill and experience in 
the manufacture of the trailers, used them in a careful and 
prudent manner, and the damages plaintiff has suffered were 
proximately caused by defendant’s breach of its implied con- 
tract. 


8. Plaintiff has been damaged in the sum of $670,000.00. 


Defendant denied all material allegations of the complaint, 
especially denying that there was an implied warranty or that 
there was any breach of warranty, or that the vehicles com- 
menced breaking in two when in use, or that there was any 
gross weakness in the structure of the vehicles. Defendant 
averred and affirmatively pled that plaintiff had executed six 
Time Sale Contracts and Security Agreements, each of which 
contained a disclaimer of all warranties, express or implied. 
Based thereon, defendant alleges that there is no warranty of 
fitness for purpose or with respect to any other matter per- 
taining to the construction or design of the 150 trailers in ques- 
tion. 


Plaintiff’s evidence tends to show that on 20 October 1967 
one of the trailers collapsed eight days after it was put in 
service while carrying a load of approximately 40,000 pounds 
and traveling at approximately forty-five miles per hour on an 
average two-lane road about five miles east of Ashley, Illinois. 
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The top of the trailer ‘more or less buckled out, rivets had 
burst out and the floor of it had swayed in.” On 14 March 1968 
another trailer collapsed. Defendant was notified of these fail- 
ures and recalled all 150 trailers “to modify them.’ The 
trailers were returned and defendant, in the belief that the 
top rails were soft, reinforced them with an additional rail 
twenty feet long. Thereafter plaintiff used the trailers with no 
further major problems until the spring of 1970 when the 
trailers began collapsing or breaking in two again “right at 
the end of this twenty-foot section.” Seven more collapsed in 
this fashion. Defendant was notified but declined to do anything 
further to correct the defects. 


Plaintiff then offered evidence from its terminal man- 
ager in St. Louis, Missouri, and others that since the spring of 
1970, pursuant to instructions from plaintiff’s operations man- 
ager, the Strick trailers were used as much as possible for the 
light-type freight such as shoe accounts and bulky miscel- 
laneous freight. Anything that has a concentrated weight ‘we 
normally try to keep off of these trailers.” 


In 1969, after installation of the twenty-foot reinforcement 
rails, defendant’s representative, Mr. Lechette, told plaintiff he 
was familiar with the problems necessitating the reinforcement 
rails; that his opinion was “that the trailer had been built on 
28-foot specifications in Chicago on double trailers instead of 
42-foot specifications, which caused the problem.” 


Charles Youree, president of plaintiff corporation, testified 
that the value of each of the 150 Strick trailers at the time of 
their delivery in 1967 was approximately $3400 to $3500 per 
trailer. Mr. Youree further stated that, although his company 
usually depreciates trailers over a period of six years, trailers 
have a life expectancy of around eight years. He stated that 
the Strick trailers had been in service only two years and seven 
months when the rash of failures began in March 1970. 


Defendant’s evidence tends to show that beginning in 
August 1967 and continuing through 31 October 1967 defendant 
delivered to plaintiff the 150 trailers in lots of twenty-five. 
Upon each delivery plaintiff signed a ‘‘Time Sale Contract and 
Security Agreement” covering the twenty-five trailers delivered. 
Six such security agreements, all identical, were executed by 
plaintiff. No express warranties were contained in either the 
Purchase Order Contract or the Security Agreements. The 
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Security Agreements, however, each contained in Paragraph 
(h) thereof the following language: “There are no promises, 
understandings, agreements, representations, or warranties 
(except the warranties set forth in the Sales Order if the goods 
covered hereby are new), express or implied, respecting the 
Equipment which are not specified herein. This instrument con- 
tains the entire agreement between the parties, is made and 
accepted in Pennsylvania, and shall be governed and interpreted 
according to the laws of Pennsylvania.” 


Defendant’s evidence further tends to show that the top 
rail reinforcement work on the 150 trailers was carried out 
between 16 February and 19 July, 1968, with most of the trailers 
entering and leaving the shop the same day; that many of the 
side posts were either totally destroyed or seriously damaged 
by forklifts, hand trucks, loading crates and general freight 
cargo; that when the posts are knocked out or severely damaged 
the structural integrity of the unit is destroyed, causing failure 
in either the top rail or the bottom rail or both. 


Ronald Lewis Zubko, defendant’s chief engineer at the 
Chicago plant, responsible for the production engineering of 
the trailers in question, testified that these 42-foot trailers were 
not built on so-called 28-foot trailer frames; that Strick has 
never built a 28-foot double trailer; that the top rail specified 
for 42-foot trailers is completely different from the top rail 
specified for 27- or 28-foot doubles; that each of the 150 trailers 
in question was designed for a 55,000 pound payload, uniformly 
distributed, and the strength of the materials used was cal- 
culated to support 110,000 pounds dead weight, sitting on the 
ground without moving, and the materials in the trailers had 
been used for approximately twenty years. 


Mr. Zubko further testified that he was familiar “with the 
soft top rail on these trailers”; that there are specific industry 
charts “which show the relationship between hardness in alumi- 
num and its strength’; that tests to measure softness or hard- 
ness revealed that ‘‘this rail was something like 10 points under 
what we would expect it to be. This is about 15% reduction in 
the overall physical properties of this material. This is not a 
15% off the weight carrying of the 110,000 pounds that I 
spoke of. . . . The reading of the test hardness meter could 
be almost down to half of the accepted level and the rail would 
still be strong enough to carry the load at the rated capacity.” 
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Issues were submitted to and answered by the jury as 
follows: 


“1. Did the defendant impliedly warrant to the plain- 
tiff that the trailers sold by the defendant to the plaintiff 
were fit for the particular purpose for which the plaintiff 
purchased them? 


ANSWER: Yes. 


2. Did the defendant breach its contract with the 
plaintiff as alleged in the Complaint? 


ANSWER: Yes. 


3. In what amount, if any, is the defendant indebted to 
the plaintiff? 


ANSWER: $215,600.00.” 


The trial judge signed judgment for the amount of the 
verdict and added interest thereon from 31 October 1967, the 
date on which the last twenty-five trailers were delivered to 
plaintiff. The defendant, having moved in apt time for a directed 
verdict, which was denied, filed a written motion for judgment 
notwithstanding the verdict or, in the alternative, to set the 
verdict aside and award defendant a new trial. This motion 
was denied and defendant appealed. The Court of Appeals found 
no error with Britt, J., dissenting, and defendant appealed to the 
Supreme Court as of right under G.S. 7A-30(2). Errors assigned 
will be discussed in the opinion. 


Welling & Miller by George J. Miller and Charles M. Well- 
ing; Schnader, Harrison, Segal & Lewis by W. P. Sandridge of 
Womble, Carlyle, Sandridge & Rice, for defendant appellant. 


Wallace S. Osborne and Waggoner, Hasty & Kratt by 
William J. Waggoner, for plaintiff appellee. 


HUSKINS, Justice. 


The sales contract here involved was executed in Pennsyl- 
vania but was to be performed, apparently, in Illinois. Although 
the applicable law is clear where a contract is made and is to 
be performed in the same foreign state, Motor Co. v. Wood, 288 
N.C. 468, 78 S.E. 2d 391 (1958); Price v. Goodman, 226 N.C. 
228, 37 S.E. 2d 592 (1946), no North Carolina case has deter- 
mined what law applies where the place of performance differs 
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from the place of contracting. See Arnold v. Charles Enterprises, 
264 N.C. 92, 141 S.E. 2d 14 (1965); Wurfel, Choice of Law 
Rules in North Carolina, 48 N.C. L. Rev. 243 (1970). In such a 
situation the traditional rule appears to be that matters of 
performance and damages for nonperformance are governed by 
the law of the place of performance. Restatement (First) of 
Conflict of Laws, §§ 358, 372, 418 (1984); 8 Williston, Sales 
§ 589(d) (1948). But see Restatement (Second) of Conflict of 
Laws, §§ 188, 205, 207 (1971) ; G.S. 25-1-105. 


However, in the case before us the parties have not con- 
tended that any law other than the law of Pennsylvania shall 
govern. We proceed accordingly, noting only that the contract 
of sale did not attempt to choose the applicable law, but each 
of the six security agreements provided: “This instrument... 
is made and accepted in Pennsylvania, and shall be governed and 
interpreted according to the laws of Pennsylvania.” 


Therefore, the substantive issues in the case before us are 
to be resolved under the law of Pennsylvania, of which we are 
required to take judicial notice by G.S. 8-4. With respect to 
procedural matters, the law of North Carolina governs. Arnold 
v. Charles Enterprises, supra. ‘In the trial of an action what- 
ever relates merely to the remedy and constitutes a part of the 
procedure, is determined by the law of the forum; but whatever 
goes to the substance of the controversy and affects the rights 
of the parties is governed by the lex loci.” Wise v. Hollowell, 
205 N.C. 286, 171 S.E. 82 (19388). Accord, Knight v. Associated 
Transport, 255 N.C, 462, 122 S.B. 2d 64 (1961); Clodfelter v. 
Wells, 212 N.C. 828, 195 S.E. 11 (1987). 


[1] At trial, plaintiff stipulated that it was not relying on the 
implied warranty of merchantability, Pa. Stat. Ann. tit. 12A, 
§ 2-814 (1970). Therefore, the suit was only for breach of the 
implied warranty of fitness for a particular purpose, Pa. Stat. 
Ann. tit. 12A, § 2-815 (1970). Defendant now contends that 
such a suit is tenable only where the goods were purchased for 
a particular purpose. It further contends that this term does not 
embrace purchases of goods for the general purpose for which 
goods of that kind are used. Thus, defendant urges that plaintiff 
has failed to make out a case for the jury since it bought the 
trailers not for a particular purpose but rather for the general 
or ordinary purpose of hauling cargo. For this reason defendant 
assigns as error the overruling of its motion for directed verdict. 
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We find no merit in this assignment. Although the primary 
purpose of Pa. Stat. Ann. tit. 12A, § 2-815 (1970) is indeed to 
protect a buyer who purchases goods with the intention of using 
them in a “particular” manner, meaning a manner in which they 
would not normally be expected to be used, we do not think 
that section is limited exclusively to purchases of such a 
nature, That warranty also protects a buyer when his particular 
purpose is the general or ordinary purpose. 


Although no cases have been found either expressly adopt- 
ing or rejecting this construction of “particular purpose,” Pro- 
fessor Nordstrom so construes that term. See Nordstrom Sales 
§ 78 (1970): “[I]f the buyer’s use of the goods is the ordinary 
use of those goods, ... the buyer’s particular purpose coincides 
with the ordinary use of the goods, and either section 2-314 or 
section 2-815 will give the buyer the protection he needs.” (Em- 
phasis added.) Such was also the rule at common law. See 46 
Am. Jur. Sales § 346 (1948). 


Despite the lack of authority expressly adopting this inter- 
pretation of “particular purpose,” several cases have done so 
impliedly, without discussion of the issue. See Annot. 17 A.L.R. 
3d 1010, 1071 (1968). Among these is Adams v. Scheib, 408 
Pa. 452, 184 A. 2d 700 (1962). There, the Pennsylvania Su- 
preme Court held that where plaintiff bought pork sausage for 
the purpose of consumption—obviously the ordinary purpose— 
an implied warranty arose, citing both Pa. Stat. Ann. tit. 12A, 
§ 2-314 and § 2-815. See also L & N Sales Co. v. Stuski, 188 
Pa. Super. 117, 146 A. 2d 154 (1958), where whiskey pourers 
were bought for the ordinary purpose of pouring drinks, and 
the Pennsylvania Superior Court, assuming that a warranty of 
fitness for a particular purpose arose under Pa. Stat. Ann. tit. 
12A, § 2-315, held that such warranty was not excluded by an 
express warranty of merchantability or by a disclaimer con- 
tained in the purchase money security agreement executed after 
the sale. 


Therefore, we think it beyond dispute that in Pennsylvania 
the warranty of fitness, Pa. Stat. Ann. tit. 12A, § 2-315 (1970), 
does protect a buyer whose particular purpose is the general or 
ordinary one. 


[2] Under this construction both implied warranties would 
exist where the seller is a merchant with respect to goods of 
that kind, the buyer is buying the goods for the ordinary pur- 
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pose, and the requirements of Pa. Stat. Ann. tit. 12A, § 2-315 
(1970) are met. Nothing in the Code prohibits such a double 
warranty. See Comment 2, Pa. Stat. Ann. tit. 12A, § 2-315 
(1970) : “A contract may of course include both a warranty of 
merchantability and one of fitness for a particular purpose.” 
Of course, in such a situation, the warranty of fitness will not 
normally be needed since there will also be a warranty of 
merchantability. However, in the case before us the warranty 
of fitness is needed since plaintiff stipulated away his warranty 
of merchantability. 


Thus, plaintiff has chosen, for reasons obscure, to rely 
solely on the implied warranty of fitness—a warranty that is 
more difficult to prove than the implied warranty of mer- 
chantability. In so doing, he has made an inexplicable choice, 
but one not, as a matter of law, fatal to his claim for damages. 
Therefore, plaintiff’s choice did not entitle defendant to a 
directed verdict. 


The contract of sale was executed on 10 July 1967. There- 
after, plaintiff executed six separate security agreements, each 
covering twenty-five trailers. The first of these security agree- 
ments was dated 30 August 1967; the last, 31 October 1967. 
Each security agreement contains in Paragraph (h) thereof the 
following language: “There are no promises, understandings, 
agreements, representations, or warranties ... , express or 
implied, respecting the Equipment which are not specified 
herein.” Paragraph (h) is on page 2 of the security agreement, 
printed in the same color as the other printing and in the 
smallest print used on that page. On page 83 immediately pre- 
ceding the signature lines, the words “NOTICE TO BUYER” are 
printed in block letters. Under these words in small print is this 
message: “This contract was prepared by Strick Corporation 
(seller). Do not sign this contract before you read it or if it 
contains any blank spaces.” 


Defendant contends the quoted portions of the security 
agreement exclude all implied warranties, and for this reason 
the overruling of its motions for directed verdict is assigned 
as error. Plaintiff contends the attempted exclusion is in- 
effective under the laws of Pennsylvania, and the trial judge 
and the Court of Appeals so held. 


The Court of Appeals grounded its decision on the con- 
clusion that the disclaimer, not being ‘‘conspicuous” within the 
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meaning of Pa. Stat. Ann. tit. 12A, $§ 2-816(2) and 1-201(10) 
(1970), was therefore ineffective as a matter of law. Many 
cases have adopted a like approach in applying the Code, refus- 
ing to give effect to a disclaimer where it is inconspicuous with- 
out further inquiry as to whether the buyer was protected from 
the surprise of an unexpected and unbargained disclaimer by 
factors other than the physical conspicuousness of the clause 
itself. Hg. Entron Inc. v. General Cablevision of Palatka, 485 
F, 2d 995 (5th Cir. 1970); Boeing Airplane Co. v. O'Malley, 
329 F. 2d 585 (8th Cir. 1964). 


However, the purpose of the “conspicuous” requirement, 
despite its unqualified language, is, as stated in Comment 1, 
Pa. Stat. Ann. tit. 12A, § 2-816 (1970), to “protect a buyer 
from unexpected and unbargained language of disclaimer by 

. permitting the exclusion of implied warranties only by 
conspicuous language or other circumstances which protect the 
buyer from surprise.” (Emphasis added.) Although the empha- 
sized language might refer only to Pa. Stat. Ann. tit. 12A, 
§ 2-816(8) (1970), certainly actual awareness of the disclaimer 
ig another circumstance which protects the buyer from the 
surprise of unexpected and unbargained language of disclaimer. 
Perhaps an additional circumstance of this sort arises where, 
as here, the buyer is a non-consumer with bargaining power 
substantially equivalent to the seller’s. 


Where both of these circumstances are shown—the buyer 
is a non-consumer on substantially equal bargaining terms 
with the seller and is actually aware of the disclaimer prior to 
entering the sales contract—possibly the disclaimer should be 
enforced despite its inconspicuousness, in the absence of a show- 
ing of unconscionability, since the purpose of the ‘‘conspicuous” 
requirement has been satisfied. 


[3] However, we have found no authoritative Pennsylvania 
decision applying Pa. Stat. Ann. tit. 12A, § 2-316(2) (1970) in 
such fashion. Nor have we found an authoritative Pennsylvania 
decision applying that statute in the rigid fashion employed by 
the Court of Appeals. In this case, however, it is unnecessary 
for us to decide whether the “conspicuous” requirement has been 
satisfied by “other circumstances which protect the buyer from 
surprise’ because the disclaimer here is inoperative by reason 
of Pa. Stat. Ann. tit. 12ZA, § 9-206(2) (1970). 


That section reads as follows: ‘‘When a seller retains a 
purchase money security interest in goods the Article on Sales 
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(Article 2) governs the sale and any disclaimer ... of the 
seller’s warranties.” Comment (8) says that this section “‘pre- 
vents a buyer from inadvertently abandoning his warranties 
by a ‘no warranties’ term in the security agreement when 
warranties have already been created under the sales arrange- 
ment. Where the sales arrangement and the purchase money 
security transaction are evidenced by only one writing, that 
writing may disclaim ... warranties to the extent permitted 
by Article 2.” 


Thus, it appears that this section gives no effect to a dis- 
claimer contained in a purchase money security agreement when 
express or implied warranties have already been created in the 
written sales arrangement. In such circumstances it is Article 2 
of the Uniform Commercial Code, and not the terms of the 
security agreement, which governs the question of disclaimer. 


The Pennsyivania Superior Court has recognized this prin- 
ciple in the form in which it existed in the Original Draft of 
the Uniform Commercial Code, adopted in Pennsylvania in 
1958. See L & N Sales Co. v. Stuski, supra (188 Pa. Super. 
117, 146 A. 2d 154), where the court, applying Pa. Stat. Ann. 
tit. 12A, § 9-206(8) (1954), which has since been repealed 
and its principle incorporated into the present § 9-206(2), said: 


“T]he conditional sales contract, regardless of lan- 
guage contained therein, under the present circumstances 
cannot be considered as limiting or releasing plaintiff from 
liability on any warranty made by the seller at the time 
the sales contract was executed, since the security agree- 
ment was executed subsequent thereto for the purpose of 
securing the credit extended to the defendant.” 


Accordingly, the disclaimer, being in the purchase money 
security agreement, could not as a matter of law disclaim the 
implied warranties previously created in the written sales 
arrangement. This assignment of error is overruled. 


[4] Defendant also contends that although the issue of “con- 
spicuousness” was properly an issue for the court, Pa. Stat. Ann. 
tit. 12A, § 1-201(10), still there remained a question for the 
jury with respect to the validity of the disclaimer. It assigns 
as error the trial court’s failure to submit an issue thereon. 
Under Pa. Stat. Ann. tit. 12A, § 2-316(3) (c) (1970) an implied 
warranty can be excluded “by course of dealing or course of 
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performance,” and defendant asserts that the jury should have 
been allowed to determine if such occurred here. 


However, there was only slight evidence of any ‘“‘course of 
dealing” between the parties. See Pa. Stat. Ann. tit. 12A, 
§ 1-205(1) (1970). And there was no evidence whatsoever 
showing the exclusion of warranties by the course of such 
dealing. Nor did the evidence with respect to ‘‘course of per- 
formance” raise an issue regarding exclusion of implied warran- 
ties. Instead, the evidence tends to show that both parties 
believed there was a warranty throughout the entire course of 
performance under the contract and acted accordingly. There- 
fore, no question for the jury existed with respect to the dis- 
claimer; and the failure to submit an issue thereon was not 
error. 


We have already discussed the ineffectiveness cf the dis- 
claimer. And since plaintiff has in addition made a factual 
showing, sufficient to go to the jury, of the existence of an 
implied warranty of fitness for a particular purpose under Pa. 
Stat. Ann. tit. 12A, § 2-815 (1970), its breach, the giving of 
notice of such breach within a reasonable time thereafter as 
required by Pa. Stat. Ann. tit. 12A, § 2-607(8) (a) (1970), and 
of the proper measure of damages for such breach under Pa. 
Stat. Ann. tit. 12A, § 2-714(2) (1970), it follows that defend- 
ant’s motions for directed verdict were properly denied. 


[9] Defendant contends that plaintiff’s witness Guinn was 
improperly allowed to give evidence concerning the fair market 
value of the trailers in June 1970; that the same error was 
committed with respect to the testimony of plaintiff’s witness 
Lentz concerning fair market value in January 1972; and 
that it was also error to permit plaintiff’s witness Berry to 
testify with respect to what it would cost to repair the trailers 
at some unspecified time in 1970. 


[5] The measure of damages for breach of warranty, when 
the buyer retains the goods and sues for the loss of bargain 
occasioned by the failure of the goods to conform to the war- 
ranty, is “the difference at the time and place of acceptance 
between the value of the goods accepted and the value they 
would have had if they had been as warranted....” Pa. Stat. 
Ann. tit. 12A, § 2-714(2) (1970). (Emphasis added.) 


Here, the contract of sale provided that delivery was to 
be “F.O.B. Chicago plant, 80 New/wk. begin. wk. of Aug. 7 
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& 14th. Thereafter 15-20/wk. until balance of order completed.”’ 
The first delivery was made “toward the end of August... it 
was close to the first of September, 1967.” Apparently, the 
actual date was 80 August 1967, the date of the first of the 
six security agreements. The entire order was completed within 
“two or three months’—apparently on 31 October 1967, the date 
of the last of the six security agreements. 


Thus, the proper time for a determination of the value of 
the trailers under Pa. Stat. Ann. tit. 12A, § 2-714(2) was the 
period from 30 August 1967 through 31 October 1967, the time 
during which delivery and acceptance of the trailers occurred. 
However, the opinions of witnesses Guinn and Lentz were, 
respectively, opinions of the value of the trailers more than 
two and one half and five years after the time of acceptance. 


{6] With respect to the admissibility of this testimony, we 
look to our own law, since questions of the admission and 
exclusion of evidence are generally considered procedural and 
governed by the lex fort. Howard v. Howard, 200 N.C. 574, 158 
S.E. 101 (1931); Restatement (Second) of Conflict of Laws 
§ 188 (1971); Leflar, American Conflicts Law § 128 (1968). 


[7] Where the value of personal property at a given point 
in time is in issue, evidence of its value within a reasonable 
time before or after such point is competent as bearing upon 
its value at the time in issue. Newsome v. Cothrane, 185 N.C. 
161, 116 S.E. 415 (1923). Evidence of the property’s value 
beyond a reasonable time before or after that point lacks 
probative force and is incompetent. Highway Comm’n v. Hart- 
ley, 218 N.C. 488, 11 S.E. 2d 814 (1940) (real property). See 
381A C.J.S. Evidence § 183(5) (1964): “[E]vidence of value 
is relevant only when directed to value at the time in question, 
or at a time so near thereto that it may reasonably be 
expected to throw some light on the value at such time. Evidence 
of value a considerable time ... after the time in question is 
not admissible, in the absence of further evidence showing 
either that the value remained the same, or the comparative 
values on the two occasions.”’ 


[9] The testimony of Guinn and Lentz was thus improperly 
admitted, since “[t]here is a fundamental postulate of evidence 
that circumstances which are irrelevant to the existence or 
nonexistence of the disputed facts are not admissible.” Godfrey 
v. Power Co., 190 N.C. 24, 128 S.E. 485 (1925). 
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Although the admission of irrelevant evidence is not 
grounds for reversal unless it would tend to mislead or confuse 
the jury or prejudice the party against whom it is offered, 
Deming v. Gainey, 95 N.C. 528 (1886), we think such was the 
likely impact of this evidence upon the jury here. This is 
especially so in light of the judge’s erroneous instruction that 
“you may consider this evidence as bearing upon the fair market 
value of the trailers at the time they were delivered to plaintiff.” 


[8, 9] The above discussion applies with equal force to the 
testimony of plaintiff’s witness Berry with respect to the cost 
of repairing the trailers as of some unspecified time in 1970. 
Although the cost of repairs may be competent as tending to 
show the difference between the value of the goods as warranted 
and as delivered, Wagner Tractor Inc. v. Shields, 381 F. 2d 
441 (9th Cir. 1967) ; Meyers v. Antone, 227 A. 2d 56 (D.C. Ct. 
App. 1967), such evidence must likewise be confined to a point 
in time reasonably proximate to the date of delivery. 


Accordingly, this assignment of error is sustained. Defend- 
ant is entitled to a new trial on the issue of damages, 


[10] We note that at the first trial, defendant introduced no 
evidence tending to show the amount, if any, by which its 
repairs increased the value of the trailers above their value 
at delivery. Plaintiff introduced no evidence tending to show 
incidental or consequential damages resulting from the seller’s 
breach of warranty. Should either party offer evidence on 
these matters on retrial, it will be the duty of the court to 
instruct the jury with respect to the significance of such evi- 
dence. Regarding the repairs made by defendant, the jury should 
be instructed that the measure of damages established by Pa. 
Stat. Ann. tit. 12A, § 2-714(a) (1971) (that is, the difference 
at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had 
been as warranted) should be reduced by the amount, if any, 
by which the repairs enhanced the value of the trailers. See 
Marsh v. McPherson, 105 U.S. 709, 26 L.Ed. 1189 (1881). With 
respect to incidental and consequential damages, the jury 
should be instructed in accordance with Pa. Stat. Ann. tit. 12A, 
§ 2-715 (1971). 


[11] Of necessity, a new trial on the issue of damages also 
requires a new trial on the issue as to breach of warranty 
because the jury that assesses the damages should be the same 
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jury that determines whether, and to what extent, the fitness 
warranty was breached. 


In regard to this issue, defendant contends that plaintiff’s 
evidence shows, at best, that the fitness warranty was breached 
with respect to only nine of the 150 trailers since 141 trailers 
were still in service. From this, defendant argues that it was 
error to permit the jury to find that more than nine trailers 
failed to conform to the warranty and to award damages there- 
for. 


[12] In essence, this argument appears to be that each and 
every commercial unit in an order of goods manufactured under 
the same specifications must be shown to have become totally un- 
usable before recovery may be had for breach of warranty with 
respect to the entire order. As such, this argument is untenable. 


[13] In the first place, it need not be shown that any given 
unit is totally unusable before a breach of warranty occurs. It 
is enough that the unit is unfit for use in the manner warranted 
by the seller. In addition, the evidence shows that the 150 
trailers constituted one order and were manufactured under 
the same specifications. One of the trailers collapsed eight days 
after it was put in service while carrying a normal load under 
normal conditions. About five months later a second trailer 
collapsed. Defendant thereupon recalled all 150 trailers ‘‘to 
modify them,” in the belief that the top rails were soft, and 
did so by reinforcing the top rails with an additional rail twenty 
feet long. The trailers were then used without further major 
problems for about two years when they again commenced 
breaking in two “right at the end of this 20-foot section.” 
Seven more collapsed in this fashion in a relatively short period 
of time. Thereafter, the trailers were used as much as possible 
to haul light-type freight. Each driver of the nine trailers which 
collapsed testified that he had never before experienced a simi- 
lar failure with any kind of trailer. We hold that this evidence 
entitles plaintiff to go to the jury on the breach of warranty 
issue with respect to all 150 trailers. It is for the jury to de- 
termine, under proper instructions, whether the fitness war- 
ranty was breached as to all, part or none of the 150 trailers, and 
assess the damages accordingly. 


Finally, defendant contends that the trial court improperly 
added pre-judgment interest from 31 October 1967 to the 
$215,600.00 verdict rendered by the jury. This covered a period 
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of about four years and four months and amounted to almost 
$56,000.00 in interest. 


We must first decide what law is applicable. On questions 
of damages, the majority view seems to be that the law of the 
forum does not apply since the measure of recovery is a sub- 
stantive matter. See 22 Am. Jur. 2d Damages § 8 (1965). In- 
stead, where the action is for breach of contract, damages will 
usually be controlled by the law of the place of performance. 
Leflar, American Conflicts Law § 151 (1968); Restatement 
(First) of Conflict of Laws § 413 (1934). But see Restatement 
(Second) of Conflict of Laws §§ 188, 207 (1971). 


[14] However, in the case before us we are proceeding under 
the substantive law of Pennsylvania, the place where the con- 
tract was made. And since the question of pre-judgment inter- 
est, like damages generally, is a substantive matter, we apply 
Pennsylvania law. Cf. Davenport v. Webb, 11 N.Y. 2d 392, 230 
N.Y.S. 2d 17, 188 N.E. 2d 902 (1962), holding that the question 
of pre-judgment interest on a claim for wrongful death is a 
substantive matter governed not by the law of the forum but by 
the lex loci. See also Annot., 68 A.L.R. 2d 1387 (1959). 


The law of Pennsylvania with respect to pre-judgment in- 
terest is unclear. Indeed, where the suit is in equity, all attempts 
to formulate rules have been abandoned and the matter is left 
to the sound discretion of the Chancellor: he is to “allow inter- 
est in accordance with principles of equity, in order to accom- 
plish justice in each particular case.” Murray Hill Estates v. 
Bastin, 442 Pa. 405, 276 A. 2d 542 (1971). 


However, where the suit is at law, confusion abounds. See 
Comment, Allowance of ‘‘Interest’” on Unliquidated Tort Dam- 
ages in Pennsylvania, 75 Dick. L. Rev. 79 (1970). As best we 
can ascertain, the rule appears to be that interest proper is 
allowed as a matter of right, but only in a small class of cases. 
In order to alleviate the harshness of this narrow rule, some- 
thing called “damages for delay in payment” or “compensation 
for detention” of money owed, computed at the legal rate of 
interest, may be awarded in the discretion of the trier of fact 
in practically any case where true interest is not allowable. Fol- 
lowing is an excellent statement of this ‘‘damages for delay” 
rule: 


“Interest as such is recoverable only where there is a 
failure to pay a liquidated sum due at a fixed day, and the 
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debtor is in absolute default. It cannot, therefore, be re- 
covered in... actions of any kind where the damages 
are not in their nature capable of exact computations, both 
as to time and amount. ... But there are cases... of 
unliquidated damages, where not only the principle on 
which the recovery is to be had is compensation, but where 
also the compensation can be measured by market value, 
or other definite standards. Such are cases of the uninten- 
tional conversion or destruction of property, etc. Into these 
cases the element of time may enter as an important factor, 
and the plaintiff will not be fully compensated unless he 
receive, not only the value of his property, but receive it, 
as nearly as may be, as of the date of his loss. Hence it is 
that the jury may allow additional damages, in the nature 
of interest, for the lapse of time. It is never interest as 
such, nor as a matter of right, but compensation for the 
delay, of which the rate of interest affords the fair legal 
measure.” Richards v. Citizens Natural Gas Co., 180 Pa. 
37, 18 A. 600 (1889). 


The rule of Richards limiting true interest strictly to liqui- 
dated claims appears to have been followed in tort actions for 
damage to property. Marrazzo v. Scranton Nehi Bottling Co., 
438 Pa. 72, 268 A. 2d 3386 (1970) (holding that interest is not 
proper on unliquidated tort claims but that damages for delay 
are awardable in the discretion of the trier of the facts). This 
“damages for delay” rule has also been followed in eminent do- 
main proceedings. Rednor & Kline Inc. v. Dept. of Highways, 
413 Pa. 119, 196 A. 2d 355 (1964); Wolf v. Commonwealth, 408 
Pa. 499, 170 A. 2d 557 (1961). In each of these cases the dam- 
ages were ascertainable by computation with reference to mar- 
ket value, but were not strictly “liquidated.” 


However, the rule of Richards has not been consistently 
followed in actions for breach of contract. The rule was followed 
in Babayan v. Reed, 257 Pa. 206, 101 A. 389 (1917), where suit 
on an unliquidated claim for breach of contract, the damages 
being easily ascertainable by computation, was held a proper 
ease for award of “damages for delay in compensation.” 


Yet, in Palmgreen v. Palmer’s Garage, 383 Pa. 105, 117 A. 
2d 721 (1955), the court upheld an award of true interest as 
of right in an action for breach of contract, since the damages, 
though not liquidated, were ‘‘ascertainable by computation.” The 
court cited neither Babayan nor Richards and did not mentian 
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“damages for delay in compensation.” Instead, it relied upon 
West Republic Mining Co. v. Jones & Laughlins, 108 Pa. 55 
(1884), in which interest was held proper upon a claim for breach 
of contract that was unliquidated, but “‘ascertainable by com- 
putation.” However, that case was decided prior to the Richards 
case, and also prior to what was apparently the first case to 
make the distinction between true interest and “damages for 
delay in compensation,” Township of Plymouth v. Graver, 125 
Pa. 24,17 A. 249 (1889). 


Then in Penneys v. Pennsylvania R. R. Co., 408 Pa. 276, 
183 A. 2d 544 (1962), the court again failed to adhere to its 
distinction between true interest and “damages for delay in 
compensation.” There, the damages were unliquidated but ‘“‘ascer- 
tainable by computation.” It was contended that since the dam- 
ages were unliquidated, the award of interest was improper. 
The court rejected this contention without discussion, adopted 
the rule of the Restatement of Contracts § 837(a) as determina- 
tive of the question as to when interest may be recovered, and 
awarded interest thereunder. Again, no mention was made of 
“damages for delay in compensation.” In addition, the Babayan 
case was cited for the proposition that interest is allowable on 
unliquidated contract claims, though that case in fact appears 
to say that ‘damages for delay in compensation” are proper in 
such circumstances. 


[15] From the foregoing discussion we can only conclude that 
in actions for breach of contract interest as such, under Pennsy]- 
vania law, is recoverable as a matter of right in cases falling 
within the provisions of Restatement of Contracts § 387(a) 
(1932). But see Ben Construction Co. v. Sanitary Authority, 424 
Pa. 40, 225 A. 2d 886 (1967). We further conclude that nothing 
in Pennsylvania law permits the trial judge, in his discretion, to 
add interest to the jury’s verdict. The Restatement of Contracts 
§ 887(b), permitting such a discretionary award by the court, 
has never been adopted in Pennsylvania. 


S50, with a dim light for guidance, we first determine 
whether this case fits the rule of Restatement § 387(a). If so, 
interest is recoverable as of right. If not, we must then decide 
whether “damages for delay in compensation,” calculated at 
six percent per annum on the sum awarded as damages for 
breach of warranty, may be awarded by the jury in its discre- 
tion under Pennsylvania law. 
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Restatement of Contracts § 337 reads as follows: 
“§ 3387. WHEN INTEREST IS RECOVERABLE AS DAMAGES. 


“If the parties have not by contract determined other- 
wise, simple interest at the statutory legal rate is recover- 
able as damages for breach of contract as follows: 


“(a) Where the defendant commits a breach of a con- 
tract to pay a definite sum of money, or to render a per- 
formance the value of which in money is stated in the 
contract or is ascertainable by mathematical calculation 
from a standard fixed in the contract or from established 
market prices of the subject matter, interest is allowed on 
the amount of the debt of money value from the time per- 
formance was due, after making all the deductions to which 
the defendant may be entitled. 


““(b) Where the contract that is broken is of a kind not 
specified in Clause (a), interest may be allowed in the dis- 
cretion of the court, if justice requires it, on the amount 
that would have been just compensation if it had been paid 
when performance was due.” 


As heretofore noted, Subsection (b) has not been adopted 
in Pennsylvania so there can be no award of interest “in the 
discretion of the court” under Subsection (b). 


Plaintiff is not entitled to recover interest as a matter of 
right under Subsection (a) because the evidence does not bring 
this case within its provisions. We hold that Subsection (a) 
was intended to provide for the recovery of interest as a matter 
of right only where nonperformance, not defective performance, 
constitutes the breach of contract sued upon. Here, the estab- 
lished market price of each trailer as warranted was $5,695.00. 
That figure represents the value of the promised performance. 
Had defendant delivered no trailers whatsoever, then it would 
have committed a breach of contract “to render a performance 
the value of which in money... is ascertainable ... from 
established market prices of the subject matter.” In such event 
$5,695.00 per trailer would constitute the measure of damages 
and interest thereon would be recoverable as a matter of right 
under Section 837 (a). This is justified on the theory that where 
the damages are ascertainable the defendant can tender that 
amount and avoid the accrual of interest. But such is not our 
case. Here, a defective, faulty performance constitutes the breach. 
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of contract sued upon. Since the established market price is not 
the measure of damages In such case, and no other formula con- 
tained in Section 387(a) is applicable, plaintiff therefore can- 
not recover interest as a matter of right under Section 337 (a). 


[16] It is our opinion, and we so hold, that under the case law 
of Pennsylvania the jury in its discretion may award ‘damages 
for delay in compensation” in this case. Richards v. Citizens Nat- 
ural Gas Co., supra; Babayan v. Reed, supra. Upon retrial the 
judge should instruct the jury that it may, in its discretion, 
award as “damages for delay in compensation” six percent per 
annum on any damages awarded for breach of warranty, cal- 
culated from the date of the breach to the date of the judgment 
on the verdict. 


That defendant impliedly warranted that the 150 trailers 
were fit for the particular purpose for which the plaintiff pur- 
chased them has been established by the verdict of the jury in 
the trial below. The verdict on that issue stands. On retrial 
appropriate issues shall be submitted to the jury as to whether 
and to what extent defendant breached the implied warranty 
of fitness and what amount, if any, plaintiff is entitled to re- 
cover for breach of warranty. The question of interest as “dam- 
ages for delay in compensation” shall be left to the jury’s 
discretion under appropriate instructions. 


For the reasons stated the decision of the Court of Appeals 
upholding the judgment of the trial court is erroneous. Let the 
case be remanded to the Superior Court of Mecklenburg County 
for retrial in accordance with this opinion on appropriate issues 
relating to breach of warranty and damages. 


Error and remanded. 
STATE OF NORTH CAROLINA v. JOSEPH PERRY BUNN 


No. 86 
(Filed 1 June 1978) 


1. Criminal Law § 6— voluntary drunkenness 
Voluntary drunkenness is not a legal excuse for crime. 
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2. Criminal Law § 6— involuntary intoxication 


It is only when alcohol has been introduced into a person’s system 
without his knowledge or by force majeure that his intoxication will 
be regarded as involuntary. 


3. Criminal Law § 6— intoxication — specific intent 


Where a specific intent is an essential element of the offense 
charged, the fact of intoxication may negate the existence of that 
intent. 


4. Homicide § 8— intoxication — reduction of grade of homicide 


If it is shown that a person on trial for murder in the first 
degree was so drunk at the time he committed the homicide charged 
in the indictment that he was utterly incapable of forming a deliberate 
and premeditated purpose to kill, an essential element of murder in 
the first degree is absent and the grade of the offense is reduced 
to murder in the second degree. 


5. Criminal Law § 6; Homicide § 30— evidence of intoxication — failure 
to submit manslaughter 


In a prosecution for first degree murder, evidence of defendant’s 
intoxication at the time of the killing did not require the trial court 
to submit manslaughter as a possible verdict; furthermore, since the 
jury, under proper instructions, found defendant guilty of murder in 
the first degree, he was not prejudiced by the court’s failure to 
submit manslaughter. 


6. Automobiles § 126; Criminal Law §§ 6, 64; Homicide § 8— breathalyzer 
results — statutory presumption —inapplicability to homicide and as- 
sault cases 

Although there was evidence in a homicide and assault case 
that a breathalyzer test administered to defendant some four hours 
after he was placed in jail showed his blood-alcohol content to be 
10%, the tria] court did not err in refusing to instruct the jury on 
the presumption created by G.S. 20-139.1(a)(1) that a person with a 
breathalyzer reading of .10% or more is under the influence of alco- 
hol, since that statute relates only to criminal actions arising out of 
the operation of a motor vehicle and has no application to the effect 
of voluntary intoxication upon criminal responsibility for assault 
and homicide. 


APPEAL by defendant from Cohoon, J., 25 January 1971 Ses- 
sion of WAYNE, heard on defendant’s petitions for certiorari 
and initial appellate review by the Supreme Court, docketed and 
argued as case No. 1 at the Fall Term 1972. 


At the 7 December 1970 Session, in the form prescribed by 
G.S. 15-144, defendant was indicted for the murder of Thomas 
Vernon Stevens on 18 October 1970. At the same session he was 
indicted under G.S. 14-88(a) for a felonious assault on 18 Octo- 
ber 1970 upon Mrs. Mabel Louise Smith. Without objection the 
two charges were consolidated for trial. 
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At the trial evidence for the State tended to show the fol- 
lowing facts: 


At about 10:30 on the morning of 13 October 1970 as Mrs. 
Mabel Louise (Bootsie) Smith and eight other women knelt in 
prayer at the altar of the Oak Street Pentecostal Holiness 
Church in Goldsboro, defendant came through the swinging 
doors into the sanctuary. Several women who were sitting in 
the pews observed him walk straight down the center aisle “at 
a reguiar pace.” One woman, who watched his approach from 
behind the communion table, said, ‘““He looked calm and collected 
... a8 normal as anybody.” At the altar he looked down upon 
the supplicants “like he was looking for someone,” and then took 
a position about one step back of Mrs. Smith. He pulled a gun 
from his pocket, pointed it at Mrs. Smith’s back, and fired four 
shots into her. At that time, Mrs. Lena Jones Price, who had 
“felt impressed to go pray with [Mrs. Smith],”’ was kneeling 
beside her with her left hand on Mrs. Smith’s shoulder. Both 
women were “deep in prayer” when the bullets struck; one went 
through Mrs. Price’s little finger. 


When she was shot Mrs. Smith fell backward on the floor. 
Defendant stood over her with the pistol and said, “Now say 
Jesus one more time!” Mrs. Lorayne Furlin, who had also been 
praying at the altar, walked by defendant on her way to the 
pew where her 81-year-old mother was sitting. She had started 
down the aisle with her mother when defendant overtook them 
and brushed Mrs. Furlin’s arm as he passed. He was walking 
slowly and calmly as he left the church. Mrs. Furlin smelled no 
alcohol about his person, and she thought she was close enough 
to have smelled it if there had been any alcohol. She said, “In 
my opinion if he did not know what he was doing when he came 
in there that he would have shot more than Bootsie. So, in my 
opinion he did know what he was doing. In my opinion he was 
sober when I saw him.” 


Two of the ladies called the rescue squad and the police 
while others comforted Mrs. Smith at the altar and joined hands 
in prayer for her. 


About 10:50 a.m. on 18 October 1970 defendant drove into 
the Gulf Service Center from the direction of the Pentecostal 
Church, which was about a block away. He was a friend of the 
proprietor, William Garris, and had been his regular customer 
for 18-20 years. Defendant drove in “just as normal as he ever 
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did.” He made a circle around the wash bay where Garris and 
Thomas Vernon (Tommie) Stevens were standing. Assuming 
that defendant wanted him to service his car Garris started to 
the car. However, when defendant said, “Tommie,” Garris real- 
ized he wanted Tommie and stepped back. Defendant appeared 
entirely normal to Garris. Tommie greeted defendant by asking 
why he was not working that day, and defendant said to him, 
“Do you want to see me?” Tommie was then 3-4 feet from the 
car, holding a service rag in his hand. At that moment Garris 
saw that defendant “had a gun in his hand, a pistol, and he laid 
it right on the door and shot straight at Tommie twice.” Tom- 
mie said, “Ough!” and fell forward on his face. Defendant then 
drove away from the Service Center “just as normal as anybody 
could drive.” 


Defendant and Tommie were friends and, whenever de- 
fendant came to the station, they usually talked, joked, and 
engaged in horseplay if there was time. On this occasion, when 
he approached defendant, Tommie was happy, laughing, and 
inquired in a carefree manner why defendant “was laying out 
of work.” Tommie was dead when he was brought to the emer- 
gency room of the Wayne County Memorial Hospital. One of 
defendant’s bullets had perforated his aorta; the other passed 
downward through the right ventricle of his heart. 


The rescue squad delivered Mrs. Price and Mrs. Smith at 
the emergency room at 11:20 a.m. Dr. Wayne Stockdale, who 
first attended Mrs. Smith, testified: “She looked as if she should 


have been dead but she wasn’t.... Her blood pressure was zero 
over zero. ... Mrs. Smith never lost consciousness—clinically 
she should have been unconscious. ... [S]he should have been 


dead, but she was still conscious and talking.” Three bullets 
had entered the back of her chest. One had gone straight through 
the right lung and out the front chest. Two other bullets had 
gone through the lung and downward through the liver. One of 
these had gone through the stomach making two big holes; the 
other went beneath the stomach and out the left side above the 
kidney. The fourth bullet had gone through her right elbow, 
breaking the arm. Mrs. Smith was “in absolute shock,” in no 
condition to be moved or to undergo surgery. 


Until her blood type could be determined and cross-matched 
Mrs. Smith was given blood replacements. Then she was given 
multiple blood transfusions in both arms. She bled continuously 
and Dr. Winfield Thompson, the surgeon who later operated on 
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her, removed at least half a gallon of blood from her right chest. 
During all this Mrs. Smith was never unconscious or incoherent. 
Dr. Thompson testified, ‘‘[S]he never once complained of pain 
or discomfort, which is another unusual thing about such an 
injured patient—they usually are frightened and complaining, 
etc. Mrs. Smith was one of the most quiet people I have ever 
witnessed under such circumstances. I think this had a great 
deal to do with her survival. ... [T]here is no doubt that 
[her] composure ... in the emergency room... had a great 
deal to do with her living.” At 1:30 p.m. Dr. Thompson, assisted 
by Dr. Bland, began a three and one-half hour operation, and 
Mrs. Smith survived the shooting. 


In concluding his testimony Dr. Thompson said: ‘I would 
like to say this: I take very little credit in saving this woman’s 
life.... [1] Mrs. Smith had not received immediate medical at- 
tention in the emergency room, she would have died from the 
wounds inflicted on her body. Practically speaking, she was risen 
from the dead. I’ve never witnessed anyone in my years of 
surgery survive such injuries.” Mrs. Smith testified that at no 
time did she feel that she ‘‘would possibly die” from the wounds 
she had received. She said, “The Lord had told me that morning 
of the shooting that I would live and I took Him at His word.” 


After the shootings, about 11:10 a.m., police officers Ken- 
nedy and Jones arrived at defendant’s home as he was backing 
out of his driveway. When defendant saw the police car he 
drove back in and the police pulled in behind him. Officer Ken- 
nedy, armed with a 12-gauge shotgun, got out of the car. De- 
fendant told him that he would not need a weapon, that he was 
on his way to the city hall to give himself up. Defendant was 
then arrested for an assault with a deadly weapon, handcuffed, 
and placed in the police car. 


Neither Kennedy nor Jones detected any odor of an intoxi- 
cant on or about defendant. He walked normally to the police 
car and entered it at the officers’ request. He also walked into 
the jail in a perfectly normal manner. He appeared to the offi- 
cers to be in complete control of both his mental and physical 
faculties. He did not appear to be drunk, and both officers were 
of the opinion that he knew right from wrong at that time. Jones 
had known defendant for four years. 


Immediately after he was placed in the police car defend- 
ant was given the Miranda warning. He said he understood 
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it, and it appeared to the officers that he did. (The record states 
that defendant does not question the court’s findings and con- 
clusion that defendant’s statement to the officers is competent 
evidence.) En route to the police station Officer Kennedy asked 
defendant, “Why did you shoot this woman?” His reply was 
“T felt like doing it. Have you ever felt like doing something and 
just wanted to do it? People always said to do what you felt 
like doing, and this was what I felt like doing, so I did it.” He 
told Kennedy he used a .38 special light-weight model Colt pistol 
and had thrown it away on the street. He said he did not re- 
member which street, and the officers never did find the gun. 


Jailer C. R. Cobb, who had known defendant 10-12 years 
“booked him in” about 11:30 a.m. and, from then until 3:00 
p.m., he observed him from time to time. In his opinion, defend- 
ant was not under the influence of any intoxicant and was able 
to distinguish between right and wrong. About 2:00 p.m. Ser- 
geant Stocks and Captain Floars of the Goldsboro police served 
upon defendant a warrant charging him with the murder of 
Tommie Stevens. When Stocks began to read the Miranda warn- 
ing to him defendant said, “There is no need to read that to 
me; I have heard that before and I understand my rights.” Cap- 
tain Floars explained that the warning was “required reading’ 
and that defendant ‘had to have the card read to him.” The 
reading finished, defendant told the officers “that he did not 
want a lawyer; that he didn’t need one”; and that “‘he did not 
want to make any statement.” To Stocks, who knew defendant, 
he appeared to be normal, not to be drunk, and to be in control 
of his mental and physical faculties. In his opinion, defendant 
knew the difference between right and wrong. 


At the time of the shooting defendant was 44 years old 
and employed as a heavy equipment operator on construction 
jobs. He had been married about 26 years and was the father 
of three children. At that time Mrs. Mabel Louise Smith was 
33 years old. She had been married since 6 September 1953 and 
lived with her husband and two children. Both defendant and 
Mrs. Smith lived in Goldsboro. 


The testimony of Mrs. Smith tended to show: She and de- 
fendant first met in 1952 when she was 14 and he was 25. She 
was single; he was married and the father of two children. She 
“went with” defendant for eight months before learning of his 
marital status, but she continued to go with him until she her- 
self married. Thereafter she saw him only a few times “‘to begin 
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with’; for several years she did not see him at all. Since 1960 
they had “maintained an on and off relationship ... with 
periods of cessation of about three or four weeks. There would 
be periods when [they] would see [each other] almost every 


day for a few minutes . . . and there were periods when [they] 
would have sexual relations ... day after day after day. . 
During this time [they] ... had a very strong attraction and 


infatuation for one another.” 


Defendant and Mrs. Smith arranged their rendezvous in 
various ways and with the help of several people. Defendant 
spent considerable time at the service stations of both William 
Garris and C. R. West. Mrs. Smith often called defendant at 
each of these stations, and both West and Garris took her mes- 
sages for defendant. Among their trysting places were C. R. 
West’s cabin, E. R. Robbins’ house, Ray Jinnette’s house, and— 
on occasions—-Mrs. Smith’s own home and that of her mother. 


Mrs. Smith had been a member of the Pentecostal Holiness 
Church for about 15 years. There would be revivals at the church 
and from time to time she “would become a Christian for three 
or four weeks and stay away from [defendant].” Each time, 
however, she “would abandon with a guilty conscience the Chris- 
tian life [she] had been living for three weeks” and resume 
relations with defendant. Although she had begun to fear him 
earlier, until a year prior to 13 October 1970 she had a strong 
desire to be with defendant all the time. During the preceding 
year they had been intimate many times, and she had been with 
him a week before the shooting, but she had done so only out 
of fear and because of his threats. He had become jealous of her 
husband and began to spy upon her. On several occasions he had 
told her he was going to kill her, and she continued to call and 
meet him only ‘‘to keep killing off his mind because he talked 
about it so much.” A few weeks before 138 October 1970 he had 
pulled a gun on her and threatened to shoot her because she 
had gone to a skating rink alone after telling him she was going 
there with her husband. 


During the year preceding 18 October 1970 defendant would 
go on “sprees” and drink heavily for weeks. On some of these 
occasions he would be with Mrs. Smith constantly. If she was 
not able to see him they would talk on the telephone. “He could 
earry his liquor pretty good,” but she could always tell when 
she saw him whether he had been drinking. He had to be 
drinking a lot, however, for her to tell it on the telephone. 
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On the Saturday before the shooting, Mrs. Smith “had 
promised the Lord to give up defendant.” She “had made a 
firm stand,’ and she meant to stick to it. On Monday, when 
she informed defendant of this decision, he said he did not 
want to talk about that and he would see her Tuesday. On 
Monday defendant’s wife called Mrs. Smith and threatened 
to tell her preacher, her husband, and her mother about her 
association with defendant. 


On Tuesday, the morning of the shooting, defendant called 
Mrs. Smith at 8:15 from the home of Bob Robbins and told her 
he had not gone to work that day because “they caught his 
ear last night.’’ When he asked her to meet him at the Robbins 
home she began to cry. He told her she had “better shut up 
erying and talk to him.” From then until 10:00 they talked in- 
termittently. She told him she was going to prayer meeting 
with Mrs. Turnage at 10:30, and he said she had better quit 
that church or it would be her ruination and that if Pauline 
Turnage did not quit talking to his wife he was going to kill 
her too. In their final conversation that morning Mrs. Smith 
said to him, “J. P., I cannot see you. I want to live a Christian 
life. I want to serve the Lord and I cannot do this as long ag I 
have any contact with you.” He said, “You had better think 
it over good or you will be sorry. I am leaving here right now 
and you will be sorry.” 


Frightened and crying, Mrs. Smith left the house. She 
picked up Mrs. Turnage, and they went to the Pentecostal 
Holiness Church where the prayer service had already begun. 
She found a place at the altar and began to pray. Mrs. Price 
came over to her, put her hand on her shoulder, and began to 
pray for her. Shortly thereafter she felt something hit her 
back and she knew what was happening. She fell backwards 
on the floor. Defendant stepped over her, bent down and “‘hol- 
lered real loud, ‘Say Jesus one more time,’ and [she] said, ‘I 
love you, Jesus.’ ”’ 


Mrs. Smith did not know Tommie Stevens personally; 
defendant had introduced him to her on one occasion when she 
had encountered them together. During August 1970 defendant 
had said to her, “I think Tommie squealed on me, and if I knew 
it to be the truth, I would kill him right this minute.” He said 
“he believed Tommie told on him about his being at the place 
where the whiskey was and there was nobody else who could 
have told on him and it must have been Tommie.’ 
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In large part defendant corroborated Mrs. Smith’s story 
of their relationship. His testimony tended to show: Although 
he started going with Mrs. Smith in 1952 he first told her he 
loved her in 1964. He continued to love her until 18 October 
1970 and had told her so many times. He had never threatened 
to kill her or to injure her in any way whatsoever. During the 
past three years she had told him several times that she could 
not go with him any more, and each time he had told her 
he would always do anything he could to help her. These sep- 
arations usually lasted about ten days, when Mrs. Smith would 
call to say that she loved him more than the Lord, and she 
could not stay away any longer. During the seven weeks pre- 
ceding 18 October 1970 they had met many times and she had 
repeatedly declared her love for him. 


On Saturday morning, 10 October 1970, defendant pur- 
chased seven pints of liquor and started drinking. By 2:00 
p.m. he was drunk. That afternoon his wife overheard a tele- 
phone conversation between him and Mrs. Smith in which they 
agreed to meet at the ‘“‘Wayne Insurance and Realty Company’s 
place” that night after the revival at her church. He kept the 
appointment and his wife saw him and Mrs. Smith as they 
sat in his car talking. He went home, took another drink of 
liquor and a nerve pill, and went to bed. The next day (Sunday) 
he was working. During the day he drank the pint of liquor he 
put in his lunch box. That afternoon when he called Mrs. Smith 
from Garris’ Gulf Service Center she told him that his wife had 
called her two or three times that day. Defendant went home 
and continued drinking liquor. After a conversation with his 
wife, he took another pill and went to bed. 


On Monday, October 12th, defendant again took a drink of 
liquor and a nerve pill before going to his work at Fayetteville. 
That afternoon, when he called Mrs. Smith at 4:30, she started 
erying and told him his wife had called and “cussed her out.” 
She had also threatened to tell Mrs. Smith’s mother and her 
husband about their relationship. After mutual declarations of 
love they terminated the conversation, and he went home to 
open another pint of liquor. That night he drank liquor with 
C. R. West and took the bottle, which contained about two 
drinks, home with him. There he took a nerve pill and a drink 
out of the bottle and went to bed. 


On Tuesday morning he started to work but changed his 
mind and went to Robbins’ house instead. He did this because 
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he was “worried to death” about his wife hearing the telephone 
conversation; he was upset about Mrs. Smith; and he was 
“about drunk.” When he drove into the Robbins front yard 
he got the pistol he was accustomed to carrying from the glove 
compartment as protection against the Robbins dog and took 
his last pint of liquor from the trunk of the automobile. He 
told Robbins he had come to see if he couldn’t straighten things 
out with Mrs. Smith but he couldn’t call her until 8:00. When 
he called her she told him she couldn’t be with him that morn- 
ing, and he hung up and took another drink. He then called 
her back and apologized for hanging up. She assured him of 
her love and they “talked back and forth” until both “‘got to 
crying.” She said she would call him back and they hung up. 
He then finished his pint of whiskey and started on some of 
Mr. Robbins’. When Mrs. Smith called him back she told him 
that she couldn’t go with him that morning and he said to her, 
“If you don’t meet me this morning you'll be sorry as long as 
you live.” She asked him if he was threatening her, and he told 
her “no.” She told him not to do anything to himself and he 
assured her he would not. She then asked him what he meant 
when he said she would be sorry as long as she lived. He told 
her to forget it and hung up. He then went back into the 
kitchen and “turned the bottle up” for a “right good size drink.” 
He then called her back and when no one answered he decided 
to go to the church and tell her ‘‘not to go to church, to shout and 
pray and talk to the Lord, and expect to call [him] back any- 
more....” 


At this point he had no idea of shooting or hurting anybody. 
He hadn’t even thought of Tommie Stevens and he had no ill 
will of any kind toward him. After getting into his automobile 
he remembers nothing else until he was within a block of his 
home. Then, he said, “[E]verything was coming into my mind 
like a cloud floating. ... It appeared to me that J had shot 
Tommie and Bootsie. I could not remember where or under 
what circumstances I shot Mrs. Smith. The only thing that hit 
my mind was that I had shot them. I did not remember as to 
where or under what circumstances I had shot Tommie Stevens. 
I do not now have any recollection of going into the church and 
shooting Mrs. Smith. I do not now have any recollection of 
going to Garris’ station and shooting Tommie Stevens. I do 
not have any recollection of going to Mr. West’s station at any 
time on the morning of October 13th. ... [T]he gun crossed 
my mind, and I looked down on the seat and it was gone; I 
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looked in the glove compartment and it was gone; I got out 
and looked under the seat for the gun and then it appeared to 
me that I could remember throwing that gun somewhere but I 
didn’t know where.” He remembers being arrested at his home 
and also telling the officer that he would not need a shotgun; 
that he was on his way to give himself up. He recalls that 
after having started to the city hall he returned to get his 
wife to go with him to bring the car back; that she was standing 
under the carport crying. He does not remember the ride to 
the jail or any conversation with the police. He is not aware 
now of any reason for shooting Mrs. Smith or Tommie Stevens. 
He loves his wife and at that time he loved Mrs. Smith. He never 
told Mrs. Smith about three weeks before the shooting that if 
he knew Tommie Stevens had squealed on him he would kill 
him. 


In 1948 defendant was convicted of transporting fifty 
gallons of liquor; in 1953, of the possession of several hundred 
gallons of nontaxpaid liquor; in 1962, of assault on a female; 
in 1970, of forcible trespass; and he has been convicted for 
numerous motor vehicle violations over the years. He has never 
been convicted of driving under the influence of liquor. 


Defendant’s wife testified that the morning of the shooting 
he left home about 5:80 after having taken two nerve pills 
and a drink of whiskey out of the bottle; that he had been drunk 
the preceding Sunday and Monday nights; and that when he re- 
turned home about 11:00 a.m. Tuesday he was drunk. “[H]e 
was crying, upset, and he looked frightened in his eyes, different 
from any time [she] had seen him before.’’ She had seen her 
husband drunk many times and always he had walked very 
straight and never wobbled. Defendant could hold his liquor 
well, walk perfectly straight, and deceive anybody who did not 
know him. She had never seen him stagger and he could be 
“dog drunk and drive the car fine.” At 2:00 p.m., when she 
saw him in jail, he was still drunk and, in her opinion, ‘‘he was 
not able to know right from wrong.” This was also the opinion 
of defendant’s daughter, Linda Wise. 


Bob Kevin Robbins, who saw defendant at the home of his 
father on the morning of 13 October 1970, testified that the 
defendant was more intoxicated than he had ever seen him 
before; that he ‘‘acted like he was mad—something wrong with 
him” as he talked on the telephone; and that defendant made 
a precipitous departure from his father’s home. Although de- 
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fendant “drove all right,” in Robbins’ opinion, defendant lacked 
the mental capacity to know right from wrong at that time. 
This opinion was shared by his wife and stepmother. Mrs. Estelle 
Robbins testified that before he left, defendant was walking 
around the kitchen crying and drinking. 


C. R. West, who saw defendant on the morning of the 
shooting between 8:00 and 8:30, testified that defendant went 
through his station, “stomped his foot like a horse,’ and 
wouldn’t take a drink when invited to do so. In his opinion 
defendant was then ‘a man between being drunk and crazy,” 
and did not know the difference between right and wrong or 
what he was doing. 


At 4:06 p.m. on 13 October 1970, Sergeant Wilson of the 
Goldsboro police gave defendant the breathalyzer test. The 
results of the test showed ten hundredths of one percent 
(0.10%) as the ratio of alcohol in his blood. In Wilson’s opinion, 
at the time he ran the test, the defendant was not drunk and 
he could distinguish right from wrong. 


Defendant was admitted to the forensic unit at Cherry 
Hospital on 14 October 1970 for a 80-day pretrial psychiatric 
evaluation. After being evaluated by a forensic team defendant 
was returned to Wayne County authorities on 17 November 
1970 as competent to stand trial. 


In the opinion of Dr. Indulis Ritenus, the physician in 
charge of the forensic unit at Cherry Hospital, on 13 October 
1970 defendant was able to distinguish right from wrong. In 
support of that opinion Dr. Ritenus said: “‘Psychotic alcoholism 
has to be distinguished from simple drunkenness. ... [P|sy- 
chotic drunkenness is a break with reality. ... On the day of 
the incident the defendant had been drinking but he was not 
psychotically drunk. . . . [H]e knew the difference between 
right [and] wrong. In my opinion he was perfectly oriented as 
to the place because he knew where the church was; he knew 
where his home was. He was perfectly orientated as to the 
approximate time because he knew where to find Mrs. Smith 
at that time. Then he was perfectly orientated as to the person; 
he knew where Mrs. Smith was, who she was; he knew who his 
wife was. ... Of course there as some impairment of judgment 

. . caused by his alcoholic intoxication. But, at the same 
time, he knew how to go to his home; he drove home; he knew 
where the gas station was; he knew where his friend, Mr. 
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Tommie Stevens, was working. ... [H]Je was in touch with 
reality in spite of his alcoholic intoxication. ... [T]here is no 
history of previous black-outs in this particular case. ... On 
October 18th Mr. Bunn was taking ...two milligrams of valium. 
It is a very mild tranquilizer. . An adult dose would be 
between five and ten milligrams three or four times a day. . 
Two milligrams of valium ... before he drank some alcohol 
was not of great importance.” 


In conclusion Dr. Ritenus said: ‘Well, in my opinion Mr. 
Bunn on October 18th, 1970, did have no blackout, there was no 
break with reality, and he knew what he was doing. In my 
Opinion he was suffering from emotional disturbance but at 
the same time in my opinion, he knew the difference between 
right and wrong on the 13th of October 1970.” 


Dr. M. M. Vitols, the superintendent of Cherry Hospital 
from 1949 until October 1968 and now an associate professor 
of psychiatry at Virginia Commonwealth University and a 
physician on the staff of Westbrook Psychiatric Hospital in 
Richmond, Virginia, examined defendant. On 30 December 1970, 
he saw him in jail at Goldsboro for an hour and ten minutes, 
and he saw him again for fifty minutes during the trial of this 
action. 


Dr. Vitols testified as follows: “My opinion is that it is 
highly possible that at the time Mr. Bunn shot Tommie Stevens 
he didn’t know what was right and what was wrong; that he 
acted automatically.” He based his opinion upon his “‘examina- 
tion of Mr. Bunn as a person, his history of drinking, his level 
of intelligence, and emotional state, his relation with Mrs. 
Smith as well as Tommie Stevens.” On cross-examination, Dr. 
Vitols was asked this question, ‘““And wouldn’t you say, doctor, 
that one who observed a person over a period of time, to be 
more specific, say 30 days, would know more about the individ- 
ual?” In reply, the doctor said, ‘““My answer is actually yes and 
no. Quantity cannot always surpass quality. ... Generally in 
human affairs a conference or consultation is considered a check 
against error.” 


Defendant was convicted of both felonious assault and 
murder in the first degree. From sentences of ten years’ im- 
prisonment for felonious assault and life imprisonment for 
murder, the latter sentence to begin at the expiration of the first, 
defendant appealed. 


N.C.] SPRING TERM 19738 457 


State v. Bunn 


Attorney General Morgan; Assistant Attorney General 
O’Connell for the State. 


Herbert B. Hulse and George F. Taylor for defendant appel- 
lant. 


SHARP, Justice. 


Defendant’s defense to the charges of murder and felonious 
assault of which he was convicted is that at the time he shot 
both Mrs. Smith and Tommie Stevens he was so drunk he was 
utterly incapable of forming a deliberate and premeditated 
purpose to kill or to form any criminal intent whatever; and 
that he did not know the nature and quality of his acts and 
the difference between right and wrong in relation to them. 


[1] Itis settled law “that voluntary drunkenness is not a legal 
excuse for crime.” State v. Propst, 274 N.C. 62, 71, 161 S.E. 
2d 560, 567 (1968). See State v. Potts, 100 N.C. 457, 6 S.E. 
657 (1888). “[I]nvoluntary intoxication is a very rare thing, and 
can never exist where the person intoxicated knows what he 
is drinking, and drinks the intoxicant voluntarily, and without 
being made to do so by force or coercion.” Perryman v. State, 
12 Okla. Cr. 500, 502, 159 P. 987-38 (1916). In People v. Mor- 
row, 268 Cal. App. 2d 989, 948-49, 74 Cal. Rptr., 551, 558 
(1969), it is said that the law does not permit a person who 
commits a crime in a state of intoxication “to use his own vice 
or weakness as a shelter against the normal legal consequences 
of his conduct. . . . When, on a given occasion, a person takes 
his first drink by choice and afterwards drinks successively 
and finally gets drunk, that is voluntary intoxication, even 
though he may be an alcoholic.” See also State v. Potts, supra. 
With reference to the defense of drunkenness Sir Matthew Hale 
said, “[I]f a person by the unskilfulness of his physician or by 
the contrivance of his enemies, eat or drink such a thing as 
causeth such a temporary or permanent phrensy, as aconitum 
or nux vomica, this puts him into the same condition, in refer- 
ence to crimes as any other phrensy, and equally excuseth him.” 
In his view, these were the ‘‘two allays to be allow’d” in the 
case of drunkenness. 1 Hale, History of the Pleas of the Crown 
382 (1778). 


{2] Thus it is only when alcohol has been introduced into a 
person’s system without his knowledge or by force majeure 
that his intoxication will be regarded as involuntary. See 
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Annots., 8 A.L.R. 8d 1286 (1966) and 30 A.L.R. 761 (1924). 
In this case there is no evidence tending to show that defend- 
ant, if he was drunk at the time of the shootings, was involun- 
tarily drunk, or that he had become chronically or permanently 
insane in consequence of his excessive use of alcohol. 


[3] Although voluntary intoxication is no excuse for crime, 
where a specific intent is an essential element of the offense 
charged, the fact of intoxication may negate the existence of 
that intent. State v. Propst, supra. “A specific intent to kill, 
while a necessary constituent of the elements of premeditation 
and deliberation in first degree murder, is not an element of 
second degree murder or manslaughter.” State v. Gordon, 241 
N.C. 356, 358, 85 S.E. 2d 822, 824 (1955). 


[4] If it is shown that a person on trial for murder in the first 
degree was so drunk at the time he committed the homicide 
charged in the indictment that he was utterly incapable of 
forming a deliberate and premeditated purpose to kill, an essen- 
tial element of murder in the first degree is absent. State v. 
Propst, supra. In such a situation it is said that “the grade of 
the offense is reduced to murder in the second degree.”’ State v. 
English, 164 N.C. 498, 511, 80 S.E. 72, 77 (1913). See also 
State v. Alston, 210 N.C. 258, 262, 186 S.E. 354, 356 (19386) ; 
State v. Foster, 172 N.C. 960, 966, 90 S.E. 785, 788 (1916) ; State 
v. Shelton, 164 N.C. 518, 517, 79 S.E. 888, 885 (1913); State 
v. Murphy, 157 N.C. 614, 618, 72 S.E. 1075, 1077 (1911); 
Annot., 8 A.L.R. 1052 (1920). 


In this case the judge instructed the jury that it might 
return one of three verdicts: murder in the first degree, mur- 
der in the second degree, or not guilty. He correctly charged 
that in order to convict defendant of murder in the first degree 
the State was required to satisfy the jury beyond a reasonable 
doubt that defendant unlawfully killed Tommie Stevens with 
malice and in the execution of an actual specific intent to kill, 
previously formed after premeditation and deliberation; and 
that if they found defendant was so drunk at the time of the 
killing as to be utterly incapable of forming a deliberate and 
premeditated design to kill Stevens he could not be guilty of 
murder in the first degree, for the essential element of pre- 
meditation and deliberation would be lacking. 


[5] Defendant assigns as error the court’s refusal to submit 
manslaughter as a permissible verdict and “to instruct the jury 
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as to the crime of manslaughter as it applies to the facts, 
circumstances, evidence and defense presented in this case.” 


Manslaughter is the unlawful killing of a human being with- 
out malice and without premeditation and deliberation. State 
v. Downey, 2538 N.C. 348, 117 S.E. 2d 39 (1960). Defendant’s 
argument is that the evidence of his intoxication tended to 
prove not only that he was incapable of forming a deliberate 
purpose to kill but also that he could not have intentionally used 
the gun as a weapon; that therefore the presumption of malice 
which arises from a killing by the intentional use of a deadly 
weapon as a weapon was not present. He contends that he was not 
guilty of either first or second degree murder and that it was 
error for the court to refuse an instruction on manslaughter. 
This assignment of error is overruled. 


“(T]he great weight of authority is that intoxication will 
not reduce a homicide from murder to manslaughter.” Annot., 
12 A.L.R. 861, 888 (1921). See also Annots., 8 A.L.R. 38d 1236 
(1966), 79 A.L.R. 897, 904 (1982). Our decisions contain state- 
ments in accord with the majority rule. See State v. Alston, 
supra; State v. Foster, supra; State v. Shelton, supra; State v. 
Murphy, supra. 


We also note that when the jury found defendant guilty of 
murder in the first degree it found (1) that he specifically 
intended to kill Tommie Stevens and (2) that he intentionally 
used the pistol with which he shot and killed Stevens as a 
weapon. Since, under proper instructions, defendant was found 
guilty of murder in the first degree, he was not prejudiced by 
the court’s failure to submit manslaughter. See State v. Frece- 
man, 275 N.C. 662, 170 S.E. 2d 461 (1969). 


[6] Defendant’s next assignment is that the court erred in 
refusing to instruct the jury as follows: 


“Under the provisions of General Statutes 20-139.1 (a) (1) 
in criminal actions arising out of actions alleged to have been 
committed by any person while driving a motor vehicle under 
the influence of alcoholic liquor, the following presumption 
arises: If there is at that time 0.10% or more by weight of 
alcohol in the person’s blood, it shall be presumed that the 
person was under the influence of intoxicating liquor at the 
time the test was given. 


“A person is under the influence of intoxicating liquor 
within the meaning of the law with respect to driving under the 
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influence when he has drunk a sufficient quantity of intoxicat- 
ing beverage to cause him to lose the normal control of his 
bodily or mental faculties to such an extent that there is an 
appreciable impairment of either one or both of those faculties.” 


Sergeant Wilson testified that he gave defendant the breath- 
alyzer test approximately four hours after he was put in jail 
and defendant’s blood-alcohol content then registered 0.10%. 
At the conclusion of Wilson’s testimony defendant requested the 
court to take judicial notice of G.S. 20-189.1(a) (1) (Supp. 
1971). The request was refused upon the ground “that defendant 
was not under arrest for driving under the influence.” 


Defendant’s contention is, that by enacting G.S. 20- 
139.1(a) (1), the legislature “has decided as a matter of public 
policy that a breathalyzer reading of 0.10% or more raises a 
presumption that a person is under the influence of alcohol’; 
that this presumption is pertinent upon the issue of a defend- 
ant’s guilt or innocence of any crime; that its application is not 
restricted to charges involving the operation of a motor vehicle; 
and that the court prejudiced his defense by refusing to instruct 
the jury as requested. This contention is untenable. 


The tendered instructions state the correct rule of law for 
determining whether one is guilty of operating a motor vehicle 
“under the influence of an intoxicating beverage,” a violation 
of G.S. 20-1388, but they do not state the law with respect to the 
effect of voluntary intoxication upon criminal responsibility for 
homicide and assault. 


A person is under the influence of an intoxicant within the 
meaning of G.S. 20-188 (Supp. 1971) whenever he has consumed 
sufficient alcohol to appreciably impair his mental o7 bodily 
faculties or both. State v. Carroll, 226 N.C. 237, 37 S.E. 2d 
688 (1946). 


Certainly one too drunk to form and carry out an intent 
to kill is under the influence of an intoxicant. However, one 
may be “under the influence” as that term is defined in State v. 
Carroll, supra, and yet be quite capable of forming and carrying 
out a specific intent to kill. We note that defendant’s breath- 
alyzer test showed his blood-alcohol content to be only 0.10%, 
the lowest percentage which gives rise to the statutory presump- 
tion. ‘‘[W]hether intoxication and premeditation can coexist 
depends upon the degree of inebriety and its effect upon the 
mind and passions... . ‘A person may be excited, intoxicated 
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and emotionally upset, and still have the capability to formulate 
the necessary plan, design, or intention to commit murder in the 
first degree.’”’ State v. Hamby, 276 N.C. 674, 678, 174 S.E. 2d 
385, 887 (1970). 


Our decisions establish that “[n]o inference of the absence 
of deliberation and premeditation arises as a matter of law 
from intoxication; and mere intoxication cannot serve as an 
excuse for the offender. The influence of intoxication upon the 
question of existence of premeditation depends upon the degree 
and its effect upon the mind and passion. For it to constitute 
a defense it must appear that defendant was not able, by reason 
of drunkenness, to think out beforehand what he intended to 
do and to weigh it and understand the nature and consequence 
of his act.” State v. Cureton, 218 N.C. 491, 494, 11 S.E. 2d 
469, 470-71 (1940). See State v. Duncan, 282 N.C. 412, 198 
S.E. 2d 65 (1972); State v. Wilson, 280 N.C. 674, 187 S.E. 2d 
22 (1972). 


By its express terms, G.S. 20-189.1 (a) (1) is applicable only 
to criminal actions arising out of the operation of a motor ve- 
hicle. We may not extend its application and, were we to do 
so, confusion could be the only result. 


Defendant’s other assignments of error require no discus- 
sion. The court explicitly and repeatedly put the burden upon 
the State to satisfy the jury beyond a reasonable doubt of 
defendant’s guilt of the crimes charged. We think it impossible 
that the jury, at any time during the charge, could have been 
confused about this requirement. Defendant’s motion in arrest 
of judgment was properly overruled. This court has repeatedly 
held that an indictment in the words of G.S. 15-144 (1965) 
charges the essentials of murder and is sufficient. For recent 
decisions see State v. Talbert, 282 N.C. 718, 194 S.E. 2d 822 
(1973) ; State v. Duncan, supra. 


After a careful consideration of each of defendant’s assign- 
ments of error, in his trial we find 


No error. 
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STATE OF NORTH CAROLINA v. JAMES LOUIS MITCHELL 


No. 87 
(Filed 1 June 19738) 


Criminal Law § 15—newspaper publicity — motion for change of 
venue denied — no error 


Defendant failed to show an abuse of discretion by the trial judge 
in denying his motion for a change of venue or for a special venire 
from another county based on publicity from three newspaper articles 
reporting what transpired at defendant’s first trial where his motion 
for mistrial was granted, since defendant did not show that any 
prospective juror had read the newspaper articles or had seen or 
heard any other news releases pertaining to the cases which would 
influence him against defendant. 


Criminal Law § 43— photographs — method of jury observation proper 


Where the State introduced into evidence eleven photographs 
including one of defendant which had been submitted to the victim 
in a rape and kidnapping case, there was no error in allowing the 
jury to examine defendant’s photograph alone before seeing the other 
ten photographs, particularly where the court gave the jurors an 
opportunity to view all eleven photographs at once, but no juror 
took advantage of the opportunity. 


Criminal Law § 51— opinion testimony — test for determining admissi- 
bility 

The essential question in determining the admissibility of opinion 
evidence is whether the witness, through study or experience, has ac- 
quired such skill that he is better qualified than the jury to form an 
opinion on the subject matter to which his testimony applies. 


Criminal Law § 51-—~ opinion testimony as to fingerprints — qualifica- 
tions of witness 

Trial court did not err in allowing a State’s witness to testify 
as to his opinion respecting fingerprint comparisons, though the 
witness had neither been tendered as nor found to be an expert, where 
there was evidence tending to show that the witness had 22 years 
of experience in police identification work, including fingerprint 
identification, had supervised five other identification technicians, had 
attended training sessions and had read identification manuals, had 
compared over ten thousand fingerprints and had testified on numer- 
ous occasions as an expert witness in fingerprint identification. 


Criminal Law § 78— stipulation — proof of facts unnecessary 

Trial court’s instruction that facts in a stipulation between solici- 
tor and defense counsel were to be taken as true and were not to be 
debated by the jury was proper. 


Criminal Law § 122—recall of jury for further instruction — applica- 
tion of law to facts — no error 


Where the jury in a rape case requested further instructions with 
respect to a stipulation entered by the solicitor and defense counsel, 
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received them and retired, but the court on its own initiative there- 
after sent for the jury to return for an instruction that the stipulated 
fact, the presence of sperm in the vagina of the prosecuting witness, 
was not an element of proof in the crime alleged to have been com- 
mitted, the court was correctly stating the law relating to a fact 
relevant to the case about which the jury had expressed a need for 
clarification. 


7. Criminal Law §§ 138, 140; Constitutional Law § 36—two consecutive 
life sentences — no cruel and unusual punishment. 


Imposition of a life sentence on a rape charge, a life sentence on 
a kidnapping charge, a ten-year sentence on a common law robbery 
charge and a ten-year sentence on a crime against nature charge, all 
the sentences to run consecutively, did not constitute cruel and 
unusual punishment since each sentence was within statutory limits 
and consecutive life sentences have been specifically approved by the 
Supreme Court. 


APPEAL from Godwin, S.J., at the 27 November 1972 Crimi- 
nal Session of WAKE Superior Court. 


On 3 September 1972 the defendant, James Louis Mitchell, 
was indicted in separate bills of indictment, proper in form, 
for four offenses: (1) rape, (2) kidnapping, (8) common law 
robbery, and (4) crime against nature. On 24 October 1972 
trial was begun on these indictments before Judge Canaday and 
a jury in Wake Superior Court. During the trial Judge Can- 
aday, on motion of defendant, ordered a mistrial because of 
improper statements made by the solicitor in the presence of 
the jury. 


On 6 November 1972 the defendant filed a motion for a 
change of venue for the reason that publicity during the first 
trial made a fair trial in Wake County impossible. On 6 No- 
vember 1972 Judge Brewer found as a fact that the defendant 
could receive a fair trial in Wake County and denied this 
motion. 


Defendant was tried at the 27 November 1972 Criminal 
Session of Wake Superior Court for the four offenses charged 
in the 8 September 1972 bills of indictment. The evidence for 
the State tends to show: On 13 July 1972 Mrs. Cynthia Y. 
Wortham was working as a nursing assistant at Wake Memorial 
Hospital. At 11:20 p.m. Mrs. Wortham got off from work and 
started walking to her car parked near the hospital. While 
going to her car, she noticed someone walking beside her but 
assumed he was another employee leaving work. When she 
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reached her car, the man who had been walking beside her ran 
up and grabbed her. Mrs. Wortham identified this man as 
the defendant, James Mitchell. Defendant then forced Mrs. 
Wortham to get into her car and lie down on the passenger side 
while he drove the car. Coming out of the hospital parking lot, 
she attempted to grab the steering wheel. The defendant struck 
her in the face, pulled her hair and told her that if she did not 
cooperate, he would kill her. 


Defendant drove Mrs. Wortham’s car into a dirt road 
adjacent to a construction site and parked the car. Defendant 
then had intercourse with Mrs. Wortham by force and without 
her consent. Upon completion of the first act of intercourse, 
defendant compelled her to engage in an act of sexual inter- 
course per anum. After this act was concluded, defendant drove 
back to the hospital where he forced Mrs. Wortham to get into 
the trunk of the car. Defendant left, got his own car and drove 
it to a point close to Mrs. Wortham’s car. He then let her out 
of the trunk and demanded that she give him any money that 
she had. She gave him $7 and he left. 


Mrs. Wortham immediately went to her parents’ home and 
called the police. She was taken to Wake Memorial Hospital and 
examined by Dr. D. L. Jones. Her clothing was disheveled 
and soiled, she had a redness of her right cheek, three separate 
abrasions of her left elbow, a small cut on her lower lip, a bruise 
on her medial left breast, and a small cut at the opening of the 
female genitalia. 


A latent fingerprint and a palm print taken from the 
inside of Mrs. Wortham’s car matched defendant’s finger and 
palm prints. 


Defendant offered the testimony of his wife and mother-in- 
law who saw defendant on the night in question prior to the 
commission of the alleged crimes. Their testimony tends to con- 
tradict Mrs. Wortham concerning the clothing worn by defend- 
ant on that night. Defendant did not testify. 


The jury returned verdicts of guilty of rape, kidnapping, 
common law robbery and crime against nature. From judgments 
imposing prison sentences, defendant appealed. Pursuant to G.S. 
TA-31 (a), we allowed defendant’s motion to certify the common 
law robbery and the crime against nature cases for review by 
this Court prior to determination by the Court of Appeals. 
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Attorney General Robert Morgan and Assistant Attorneys 
General Hugene Hafer and Donald A. Davis for the State. 


Roger W. Smith of Tharrington, Smith & Hargrove for 
defendant appellant. 


MOORE, Justice. 


[1] Defendant first assigns as error the trial court’s failure to 
allow defendant’s motion for a change in venue or, in the alter- 
native, for a special venire from another county. G.S. 1-84; 
G.S. 9-12. 


The motion is supported by an affidavit of defendant’s 
attorney which states that because of publicity received as a 
result of the mistrial granted in the first trial defendant could 
not receive a fair and impartial trial. In addition, defendant 
offered as exhibits three newspaper articles, two of which were 
published in the News and Observer on page 5 and on page 50 
on October 26 and October 27, 1972, respectively, and the other 
of which appeared in the Raleigh Times on October 27, 1972. 
These articles were a factual report of what transpired at the 
first trial when the motion for mistrial was allowed. The record 
does not indicate that any prospective juror had read the news- 
paper articles or had seen or heard any other news releases 
pertaining to these cases. Nothing in the record shows that any 
juror had been influenced in any manner by this publicity. 


In State v. Allen, 222 N.C. 145, 22 §.E. 2d 233 (1942), a 
murder case in which this Court held that the defendant’s mo- 
tion for a change of venue based upon newspaper articles was 
in the discretion of the trial court, Justice Denny (later Chief 
Justice) said: 


“,.A motion for change of venue or for a special venire, 
may be granted or denied in the discretion of the trial 
judge, and his decision in the exercise of such discretion is 
not reviewable here unless gross abuse is shown.... ” 


To prevail on this assignment, defendant would have to show 
an abuse of discretion. State v. Blackmon, 280 N.C. 42, 185 8.E. 
2d 128 (1971); State v. Brinson, 277 N.C. 286, 177 S.E. 2d 
398 (1970); State v. Porth, 269 N.C. 329, 1538 S.E. 2d 10 
(1966) ; State v. Scales, 242 N.C. 400, 87 S.E. 2d 916 (1955). 
No such abuse of discretion has been shown. This assignment 
is overruled. 
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[2] The prosecuting witness Cynthia Wortham testified that 
at the request of Detective R. B. Tant she viewed ten or fifteen 
photographs and from those she selected the photograph of the 
person who assaulted her. Detective Tant testified that the group 
of eleven pictures marked as State’s Exhibit 4 were the photo- 
graphs from which Mrs. Wortham selected the photograph of 
the person who assaulted her. All the photographs, including 
that of defendant, were introduced in evidence. The solicitor 
then requested permission of the court to hand defendant’s pho- 
tograph to the jury. Defendant objected and requested that all 
the photographs be passed at one time. This objection was over- 
ruled, and the photograph which had been identified as that of 
defendant was given to the jury; thereafter the remaining ten 
photographs were passed to the jury. 


Defendant in his brief, citing State v. Miller, 219 N.C. 
514, 14 §.E. 2d 522 (1941), admits it was proper to allow the 
jury to see the photographs, but contends that all the photo- 
graphs should have been passed to the jury at the same time so 
the jurors could get an accurate view of the appearance of the 
photograph selected as being that of the defendant as compared 
to the appearance of the other photographs. As a result of 
defendant’s objection, the trial judge stated to the jury: 


“You have been permitted to see these photographs 
because they have been introduced in evidence by the State 
in order that you may see the entire eleven photographs 
which were exhibited or which the evidence now tends to 
show were exhibited to Mrs. Wortham. If any one of you 
would like to look at all eleven photographs at the same 
time you may do so. If you will just hold up your hands, I 
will have all eleven of them handed back to you so you may 
view all of them at the same time.” 


No juror requested to see all the photographs at one time. 
This assignment is without merit. 


Defendant next contends that the court erred when, over 
objection, the witness W. M. Parker was allowed to testify as 
to his opinion respecting fingerprint comparisons when the 
witness had been neither tendered as nor found to be an expert. 


In State v. Perry, 275 N.C. 565, 169 S.E. 2d 839 (1969), 
there was an assignment of error based on the failure of the 
trial court to make a finding that a doctor was an expert and 
qualified to give an opinion regarding recent sexual intercourse 
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by the prosecuting witness in a rape trial. In the opinion Justice 
Lake pointed out that the better practice is for the solicitor to 
formally tender the witness as an expert and for the trial judge 
so to rule in a formal manner. However, the assignment of error 
was overruled, and Justice Lake stated: 


“In the absence of a request by the appellant for a 
finding by the trial court as to the qualification of a wit- 
ness as an expert, it is not essential that the record show 
an express finding on this matter, the finding, one way or 
the other, being deemed implicit in the ruling admitting or 
rejecting the opinion testimony of the witness. ... ” 


Accord, State v. DeMai, 227 N.C. 657, 44 8.E. 2d 218 (1947). 


[3, 4] In the present case Parker had just testified that 
he had twenty-two years’ experience in police identification 
work, including fingerprint identification; had supervised five 
other identification technicians; had attended training sessions 
and had read identification manuals; had compared over ten 
thousand fingerprints; and had testified on numerous occasions 
as an expert witness in fingerprint identification. As in State 
v. Perry, swpra, defendant did not request a finding by the 
trial court concerning Parker’s qualifications as an expert. The 
essential question in determining the admissibility of opinion 
evidence is whether the witness, through study or experience, 
has acquired such skill that he is better qualified than the jury 
to form an opinion on the subject matter to which his testimony 
applies. State v. Hairston and State v. Howard and State v. 
Melntyre, 280 N.C. 220, 185 S.E. 2d 6383 (1972); Cogdill v. 
Highway Commission and Westfeldt v. Highway Commission, 
279 N.C. 318, 182 S.E. 2d 873 (1971); State v. Vestal, 278 
N.C. 561, 180 S.E. 2d 755 (1971); 1 Stansbury, North Carolina 
Evidence (Brandis Rev.) § 133, p. 431. The evidence in the 
present case clearly indicates that the witness Parker through 
both study and experience had acquired such skill. This assign- 
ment is overruled. 


[5] At the close of the State’s evidence the court informed the 
jury that the solicitor for the State and counsel for defendant 
had entered into a stipulation: 


“They have stipulated that Dr. Dewey Pate examined 
the slides of smears taken by Dr. Jones from the vagina of 
Cynthia Wortham on July 14, 1972, and that the examina- 
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tion revealed the presence of sperm, but Dr. Pate could not 
tell when the sperm were deposited in her vagina. They 
could have been deposited there at anytime between one 
hour and two weeks earlier.” 


After the jury retired and deliberated for some period of time, 
they returned and the following occurred: 


“FOREMAN: Your Honor, we have a couple of questions 
on some of the testimony. We are somewhat in doubt of 
the results of the pathologist test on the lab smears and we 
wonder if we could have that area re-read, and did the 
consentment between the prosecutor and defense — 


“CouRT: The what? 


“FOREMAN: The consentment between the two gentle- 
men have any relation — 


“Court: I think I know what you are talking about. I 
told you the solicitor for the State and counsel for the 
defendant had made a stipulation and an agreement and 
that you should accept that for the truth. 


“You are required to accept that stipulation as the 
truth. You may not debate about it. 


EXCEPTION 

EXCEPTION No. 15. 

“T will read it to you. 
“FOREMAN: Yes, sir. 


“COURT: The solicitor for the State and the defend- 
ant through his attorney have agreed that it is true and 
you will therefore accord to their agreement the character- 
istics of truth. 


“You must accept as true this statement: That Dr. 
Dewey Pate examined the slides of smears taken by Dr. 
Jones from the vagina of Cynthia Wortham on July 14, 
1972, and that the examination revealed the presence of 
sperm, but that Dr. Pate could not tell when the sperm were 
deposited in her vagina. They could have been deposited 
there at any time between an hour and two weeks earlier 
than the time the smears were taken. 
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EXCEPTION 

EXCEPTION No. 16. 

“Now, that is a matter you may not debate about. 
EXCEPTION 

EXCEPTION No. 17 


“If any person on the jury would like me to read it 
over to you again, I will be glad to do so.” 


Defendant contends the court erred in instructing the jury 
that they must accept that stipulation as the truth and that 
they could not debate about it. 


No proof of stipulated facts is required. The stipulation is 
substituted for proof and dispenses with the need for evidence. 
In State v. McWilliams, 277 N.C. 680, 178 S.E. 2d 476 (1970), 
the defendant had stipulated the death of Bloss Manning was 
caused by a blow to the head. Evidence at the trial indicated 
that defendant struck a blow upon Manning’s head. Justice 
Huskins for the Court stated: 


“ ..,.A stipulation of fact is an adequate substitute 
for proof in both criminal and civil cases. State v. Powell, 
254 N.C. 231, 118 S.E. 2d 617 (1961). ‘Such an admission 
is not evidence, but rather removes the admitted fact from 
the field of evidence by formally conceding its existence. 
It igs binding in every sense, preventing the party who 
makes it from introducing evidence to dispute it, and 
relieving the opponent of the necessity of producing evi- 
dence to establish the admitted fact. In short the subject 
matter of the admission ceases to be an issue in the case. 
... Stansbury, North Carolina Evidence (2d Ed. 1963), 
§ 166.” 


See 2 Stansbury, North Carolina Evidence (Brandis Rev.) 
§ 166, p. 1, and cases therein cited; 83 C.J.S. Stipulations § 12, 
p. 30. The facts stipulated in the present case ceased to be an 
issue, and the court correctly stated that they were to be taken 
as true. This assignment is overruled. 


[6] After the court had explained to the jury the effect of 
the stipulation, the jury retired but soon thereafter the court 
sent for the jury to return, apologized for the interruption, and 
explained : 
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“The questions that you raised and wanted answers to 
and which the court has undertaken to answer causes the 
court to wonder whether you have been sufficiently in- 
structed with regard to the reason why a stipulation has 
been entered into by the parties and also with regard to 
whether there may be some question in the minds of some 
of you regarding what sexual intercourse is at law.” 


The court then proceeded to explain that the stipulation had 
been entered into by the parties in order to avoid the necessity 
of bringing the doctor into court to testify. He further explained 
that the law does not require ejaculation in order to find that 
there had been, in fact, sexual intercourse. Defendant contends 
that it was error for the court to volunteer the additional in- 
struction and in so doing the court expressed an opinion with 
respect to the evidence, which is prohibited by G.S. 1-180. 


Upon the trial of any indictment for the offense of rape, 
it is not necessary to prove emission of seed in order to con- 
stitute the offense, but the offense is complete upon proof of 
penetration only. G.S. 14-23. Thus, when the jury was told that 
the stipulated fact, the presence of sperm in the vagina of 
the prosecuting witness, was not an element of proof in the 
crime alleged to have been committed, the court was correctly 
stating the law relating to a fact relevant to the case about 
which the jury had expressed a need for clarification. This 
assignment is without merit. 


[7] The court imposed a life sentence on the rape charge, a 
life sentence on the kidnapping charge, a ten-year sentence on 
the common law robbery charge, and a ten-year sentence on 
the crime against nature charge, all the sentences to run con- 
secutively. Defendant contends that the court has sentenced him 
to a term of years which is humanly impossible to fulfill, and 
that these consecutive sentences constitute cruel and unusual 
punishment. | 


In State v. Waddell, 282 N.C. 481, 194 S.E. 2d 19 (1972), 
the Court held that the only permissible punishment for a rape 
which occurred after the decision in Furman v. Georgia, 408 
U.S. 238, 33 L.Ed. 2d 346, 92 S.Ct. 2726 (1972), and prior to 
18 January 1978, the date of the Waddell decision, was life 
imprisonment. The rape for which defendant was convicted in 
this case occurred on 13 July 1972, after the Furman decision 
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and before the Waddell decision. Hence, the sentence of life 
imprisonment for rape was proper. 


Kidnapping under G.S. 14-89 may be punishable by life 
imprisonment. State v. Bruce, 268 N.C. 174, 150 S.E. 2d 216 
(1966); State v. Barbour, 278 N.C. 449, 180 S.E. 2d 115 
(1971). 


Common law robbery may be punishable by ten years’ im- 
prisonment. G.S. 14-2; State v. Stewart, 255 N.C. 571, 122 S.E. 
2d 855 (1961). Crime against nature may be punishable by ten 
years’ imprisonment. G.S. 14-177; State v. Thompson, 268 N.C. 
447,150 S.E. 2d 781 (1966). 


Therefore, the punishment imposed in each of the present 
cases was within statutory limits. This Court has consistently 
held that a sentence of imprisonment which is within the maxi- 
mum authorized by statute is not cruel or unusual punishment 
unless the punishment provisions of the statute itself are uncon- 
stitutional. State v. Cradle, 281 N.C. 198, 188 S.E. 2d 296 
(1972) ; State v. Rogers, 275 N.C. 411, 168 8.E. 2d 845 (1969) ; 
State v. Robinson, 271 N.C. 448, 156 S.E. 2d 854 (1967); State 
v. Hilton, 271 N.C. 456, 156 S8.E. 2d 8383 (1967) ; State v. Bruce, 
supra. The Federal rule coincides with the North Carolina rule. 
In Martin v. United States, 317 F. 2d 753 (9th Cir. 1963), de- 
fendant was convicted of wilfully failing to file a tax return. 
Defendant contested the sentence which he received on the 
ground that it constituted cruel and unusual punishment, The 
Court said: 


“, . since it is well settled that a sentence that falls 
within the terms of a valid statute cannot amount to a 
cruel and unusual punishment, appellant’s contention is with- 
out merit. Further, it is clear that this court has no con- 
trol over a sentence which is within the limits allowed by 
statute... .” 


Accord, Page v. United States, 462 F. 2d 982 (8d Cir. 1972) ; 
Lindsey v. United States, 832 F. 2d 688 (9th Cir. 1964) ; Gallego 
v. United States, 276 F. 2d 914 (9th Cir. 1960) ; Black v. United 
States, 269 F. 2d 88 (9th Cir. 1959). 


Consecutive life sentences have been specifically approved 
by this Court. In State v. Bruce, supra, as in the instant case, 
the defendant was sentenced to life imprisonment for kidnap- 
ping to begin at the expiration of a prior life sentence imposed 
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for the rape of the prosecuting witness during the alleged kid- 
napping. Chief Justice Parker stated: 


‘ 


‘. . . The objection here is to the sentence of life im- 
prisonment to run consecutively with a sentence of life 
imprisonment for rape, and not to the statute of kidnapping 
under which the sentence in the instant case was imposed. 
The sentence of life imprisonment for rape before Judge 
Stevens and the sentence of life imprisonment in the instant 
case [for kidnapping] to run consecutively with the sen- 
tence of life imprisonment for rape do not exceed the limits 
fixed by the statutes, and the sentence in the instant case 
is not cruel and unusual punishment in a constitutional 
sense... .” 


This assignment of error is overruled. 


We have carefully examined each assignment of error 
brought forward and discussed in defendant’s brief and find 
them to be without merit. 


Evidence of defendant’s guilt is overwhelming. The jury 
has returned a verdict of guilty in each case. The sentences im- 
posed do not exceed the limits fixed by the statutes. In the trial, 
verdicts and judgments we find no error. 


No error. 





STATE OF NORTH CAROLINA v. ALVIN THOMAS BELL 


No. 60 
(Filed 1 June 1973) 


Rape § 5— sufficiency of evidence to withstand nonsuit 


Evidence in a rape case was sufficient to withstand defendant’s 
motion for nonsuit where it tended to show that the victim identified 
defendant as her assailant, tracks leading from the victim’s backdoor 
to the home of defendant’s parents were made by defendant’s shoes 
which he was wearing at the time of his arrest one day after the 
alleged offense, defendant admitted having had intercourse with the 
victim on the day in question but claimed that the victim had con- 
sented, and the victim’s appearance immediately after the alleged 
offense supported her testimony that defendant had tied her to a 
bed, put a gag around her face, ripped off her clothing and had inter- 
course with her. 
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APPEAL by defendant under G.S. 7A-27(a) from Tillery, 
J., October 1972 Session of SAMPSON Superior Court. 


Defendant was indicted in separate bills, (1) for the rape 
of Mrs. Rosa Mae Rominger, and (2) for the armed robbery 
of Mrs. Rominger, on 21 June 1972. He entered pleas of not 
gcuilty and the indictments were consolidated for trial. 


The State’s evidence, summarized except when quoted, tends 
to show the facts narrated below. 


Mrs. Rominger, age 71, was a widow. She lived in a house 
on the White Lake Road (Highway 701) about three miles from 
Clinton. 


On 21 June 1972 about 5:00 p.m., while in her living room 
sewing, Mrs. Rominger’s attention was attracted by the sound 
of rocks thrown against her house. After an investigation at the 
front of the house, she returned to the living room and picked 
up her sewing. A brickbat, thrown through a windowpane, shat- 
tered glass upon the living room floor. On her way to shut the 
back (kitchen) door, Mrs. Rominger was confronted by a man 
(later identified as defendant) who was standing at the corner 
of the kitchen table. The man threw his left arm around her 
neck, cupped his hands over her mouth, and said, ‘Don’t move.” 
Loosening his hand, he said, “If you holler, I’ll kill you.” He 
had an open switchblade knife in his hand. A green rag was 
over his nose and mouth and was tied behind his head. 


The intruder grabbed Mrs. Rominger from behind, tied her 
wrists and pulled her backwards into the back bedroom. There 
he picked her up and laid her on the bed. He then “tied ropes 
to the bed railings and ... tied some around [her] ankles and 
tied them to the bed.” Loosening the gag he had tied around her 
mouth, the intruder said: “Now, tell me where your money is, 
if you don’t I will kill you. I’ve killed before and I’1] do it again.” 
Mrs. Rominger told him that what money she had was in a 
white purse behind the big easy chair in the corner of her (the 
other of the two bedrooms) bedroom. The intruder then went 
into her bedroom, stayed about five minutes, and upon his re- 
turn stated he had found the money. 


The intruder then untied Mrs. Rominger’s feet, whirled 
her over on her face, and ripped off all her clothing from her 
belt down. Her clothes included ‘‘a pair of red britches.” Then 
he threw her over on the bed and had sexual intercourse with 
her notwithstanding her protest and pleading. During this time, 
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the intruder’s only comment was that he would cut Mrs. Rom- 
inger’s throat if she did not “go along with him.” Upon the 
completion of the act of sexual intercourse, he loosened the rope 
on Mrs. Rominger’s right hand and left. Her left hand was still 
tied to the bed and the gag was around her face. As soon as she 
could get loose, she put on her clothes, and crossed the road to 
the house of neighbors. They called the sheriff’s office. 


Mrs. Rominger testified that, although the intruder never 
took off his mask, she observed his hair and the upper portion 
of his face when “he turned [her] around and tied the ropes 
around [her] arms”; that, although she had seen him pass up 
and down the road, he had never been in her house; and that 
she did not know his name and had never spoken to him. In re- 
porting to the officers, she described her assailant as “an Indian 
male, medium to short length curly hair, approximately five 
nine or five ten, weighing from a hundred and seventy to a 
hundred eighty pounds, wearing a greenish colored trouser, 


greenish to brown ... had a three cornered piece of cloth tied 
around the lower portion of his face ... [and] definitely [had] 
black hair.” 


There was evidence tending to show that before and after 
the officers arrived Mrs. Rominger “‘was highly emotional and 
excited’”’; that her hair was “all messed up’’; that she was bare- 
footed, this being the only time a neighbor had ever seen her 
barefooted; and that the red pants or slacks she was wearing 
were inside out and on backwards. 


There was evidence tending to show that an examination 
made by Dr. John W. Nance on the evening of 21 June 1972 
disclosed that she had been penetrated in recent sexual inter- 
course; that there was a small recent tear at the back of the 
vagina and slight bleeding of the lining of the vagina; that 
sperm was found in her vagina; and that positive red marks 
circled her right wrist and partially circled her left wrist. 


There was testimony, offered for consideration only as 
corroborative evidence, tending to show that statements made 
by Mrs. Rominger to Dr. Nance and to officers were substan- 
tially in accord with her testimony at trial. 


Upon his arrival at Mrs. Rominger’s house about 6:15 p.m., 
Sheriff James Tew attempted “to rope off or seal off the area” 
by posting men to keep people from running in and out. He un- 
dertook particularly to save a footprint he observed at the back 
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door. Mrs. Rominger was at the house across the road but re- 
turned with Sheriff Tew to her own house. They were met there 
by S.B.I. Agent William Edward Hunt, Deputy Sheriff George 
Chase and other officers. Chase entered the front door after 
Mrs. Rominger unlocked it. About the same time the sheriff 
entered the back door. They found no one in the house. The im- 
mediate area was searched and arrangements were made for 
plaster of paris to be poured into tracks leading from the back 
of Mrs. Rominger’s house. 


Mrs. Rominger was then taken to the hospital for examina- 
tion by Dr. Nance. After this examination, which lasted an hour 
or more, the officers took Mrs. Rominger home from the hos- 
pital. Upon arrival, they made ‘a crime scene investigation at 
the house and the nearby area.” They found the bed in the back 
bedroom ‘“‘was disarranged, messed up, [and saw] a rope tied 
to the right corner post on the right-hand side [and] another 
rope lying upon the bed which was tied to the railing on the 
left-hand side.” Both ropes were tied at the head of the bed. 
The pieces of rope on the bed and the brick in the living room 
were identified by Mrs. Rominger. 


Tracks led from the back of Mrs. Rominger’s house through 
fields and woods to the vicinity of the home of defendant’s 
parents. This house was under continuous surveillance and offi- 
cers patrolled the highways in the area. The next day, 22 June 
1972, about 7:00 p.m., defendant was arrested about 50 yards 
from his parents’ house as he “was coming from a wooded area” 
in back of it. 


The shoes defendant was wearing when arrested were taken 
by the sheriff and other shoes were obtained for defendant. 
Defendant’s shoes were identified and offered in evidence. 
Plaster of paris casts made of the tracks the officers had fol- 
lowed were identified and offered in evidence. 


On 22 June 1972, after he had been advised of his constitu- 
tional rights and had signed a waiver, defendant stated that he 
had not been to Mrs. Rominger’s house on 21 June 1972 and 
had never been to her house; that he did not know her; and that 
he had not raped or robbed her. Defendant further stated that, 
during the afternoon of 21 June 1972, when walking on Highway 
No. 701, he got scared when he saw police cars and heard the 
sirens; and that he ran into the woods, slept there and stayed 
until the occasion of his arrest. 
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On 26 June 1972 defendant’s shoes and the plaster of paris 
casts were taken to the Identification Division of the State Bu- 
reau of Investigation at Raleigh, N. C. Steven Randolph Jones, 
the supervisor of the Identification Division, who was found 
by the court upon ample evidence to be an expert in footprint 
comparison and identification, examined and compared the 
shoes and the numerous plaster of paris casts. Based thereupon, 
he reached and expressed the opinion that the footprints lifted 
by the plaster of paris casts were made by these shoes. 


Thereafter, on 26 June 1972, about 7:30 p.m., S.B.I. Agent 
Hunt talked with defendant again. He was again advised of his 
constitutional rights and defendant signed a waiver. Defendant 
stated at that time that he had known Mrs. Rominger for many 
years; that he had often been to her house; and that he went 
to her house on the afternoon of 21 June 1972. He further stated 
that he left his home at approximately 2:30 p.m. and as “al- 
ways” he used the back way to go to her house. When he knocked 
on the back door, Mrs. Rominger invited him in “as usual.” He 
further stated that after they had talked in the kitchen and in 
the den they went into the bedroom where he had sexual inter- 
course with her with her consent. He further stated that this 
was the first time that he had had sexual relations with her. 
He further stated that he did not tie her in any manner; that 
he had never seen the pieces of rope offered in evidence; that 
he knew nothing of burns or marks on Mrs. Rominger’s wrists; 
that he knew nothing of a brick in Mrs. Rominger’s living room; 
and that he did not at any time wear a mask when he was 
in Mrs. Rominger’s house. He further stated that he became 
frightened when he saw the sheriff’s cars on the highway and 
heard the sirens; and that he went into the woods and stayed 
there until the time of his arrest. 


Deputy Sheriff Ray Moore testified that he had known Mrs. 
Rominger around fifteen years, having lived in the same com- 
munity where she lived during most of that period, and that 
her general reputation in the community was good. 


The State offered in evidence the pieces of rope and the 
brick which had been identified and also photographs of the 
bedroom made when the officers were there, the photographs 
being offered to illustrate and explain the testimony of the wit- 
nesses who testified concerning what they found in the bedroom. 


With specific reference to the armed robbery charge: Mrs. 
Rominger testified that her purse contained a billfold in which 
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she was keeping two ten dollar bills and also a five dollar bill; 
that the purse also contained a one dollar bill and “a little bit 
of change”; that after defendant left and after the officers 
arrived she looked in her purse and found the one dollar bill 
and the change but the bills were ‘“‘gone from [her] billfold.” 
No fingerprints suitable for identification were found on the 
purse. At the time of his arrest, defendant was searched. He 
had a dime, three pennies and an empty billfold. 


Evidence offered by defendant consisted of his own testi- 
mony and the testimony of his parents. The testimony of de- 
fendant’s parents tends to show they lived on Highway 701, 
about a half mile from where Mrs. Rominger lived; that, when 
going from their house to Clinton, they passed Mrs. Rominger’s 
house; that they had known Mrs. Rominger and her husband 
for twelve or fourteen years; that their contacts had been in- 
frequent; and that they had not visited in the homes of one 
another. They testified that defendant had been away from 
home for a number of years but had returned in December of 
1971. 


Defendant testified that he was twenty-six years old; that 
he went to his parents’ home on Christmas, 1971, having been 
paroled in Maryland on 21 December 1971; and that from 1961, 
when he stole his father’s car, until his parole in Maryland in 
December 1971, he had been convicted and from time to time 
had served sentences both in North Carolina and in Maryland 
for various criminal offenses. 


Defendant testified that he had been “having an affair with 
{[Mrs. Rominger] for the last nine or ten years’; that he had 
visited her house fifteen or twenty times, including three or 
four times since Christmas 1971; that he had had sexual inter- 
course with her “seven or eight times” before 21 June 1972; that 
she was the first woman with whom he had sexual relations and 
this occurred when he was 16 or 17 years old; that when visit- 
ing her he always used the back door; that on 21 June 1972, 
Mrs. Rominger let him in when he went to the back door and 
knocked; that there were two dogs on the back porch who knew 
him and so did not bark; that he and Mrs. Rominger talked 
in the kitchen and then in the den; and that, at Mrs. Rominger’s 
suggestion, they went into the bedroom and had sexual inter- 
course. He further testified that he did not leave until half 
an hour after they had had sexual intercourse; that he told Mrs. 
Rominger that he was not going to come up to see her anymore; 
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that they argued about the matter; and that, when he started 
out the door, she told him that she was going to have him 
“locked up for rape.” He further testified that when she made 
this remark he just laughed at her and went on out the back 
door, but that when he saw the sheriff’s cars and heard the 
sirens he became frightened because he feared Mrs. Rominger 
had carried out her threat. Apart from the foregoing, his testi- 
mony at trial was substantially in accord with statements he 
had made to 8.B.I. Agent Hunt on 26 June 1972 with this ex- 
ception: He testified he told Hunt that his sexual intercourse 
with Mrs. Rominger on 21 June 1972 was the first time he had 
had sexual intercourse with her since he came back on Christmas 
1971. 


With reference to the armed robbery indictment, the jury 
returned a verdict of not guilty. 


With reference to the rape indictment, the jury returned 
a verdict of guilty of rape. Upon this verdict, the court pro- 
nounced judgment that defendant “be confined in the State 
prison for the rest of his natural life.” 


Defendant excepted and appealed. 


Attorney General Robert Morgan and Assistant Attorney 
General William F.. Briley for the State. 


David J. Turlington, Jr., for defendant appellant. 
BOBBITT, Chief Justice. 


Defendant’s assignments of error relate solely to the court’s 
refusal to grant his motions for judgment to dismiss as in case 
of nonsuit. G.S. 1-178. Defendant having offered evidence, the 
only question is whether the court erred in denying the motion 
made at the close of all the evidence. State v. Meadows, 272 
N.C. 827, 338, 158 S.E. 2d 688, 642 (1968). 


The evidence set forth in our preliminary statement shows 
clearly its sufficiency to withstand defendant’s motion and to 
support the verdict of guilty of rape. Mrs. Rominger’s testimony 
as to what occurred in respect of rape was unequivocal, explicit 
and corroborative. Her testimony with reference to the identity 
of her assailant was strongly supported by circumstantial evi- 
dence developed by the prompt, diligent and skillful work of 
the officers. Moreover, all doubt as to the identity of her assail- 
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ant was completely removed by defendant’s second statement 
to the officers and by defendant’s testimony that he was the 
person who had sexual intercourse with Mrs. Rominger in her 
home on 21 June 1972. 


There is no substance in the contention that the verdict in 
the rape case is in conflict with the verdict in the armed rob- 
bery case. Assuming, arguendo, that the evidence was sufficient 
to warrant submission of the armed robbery charge to the jury, 
the probative force of the evidence with reference to the robbery 
indictment was minuscule as compared with the probative force 
of the evidence supporting the indictment for rape. 


Upon being polled, each juror stated that his verdict was 
guilty of rape and that he still assented thereto. 


Defendant having failed to show error, the verdict and 
judgment will not be disturbed. 


No error. 





JAMES PORTER v. SUBURBAN SANITATION SERVICE, 
INCORPORATED, Anp J. B. MCBRYDE 


— AND — 


SANITATION SERVICE, INC. v. SUBURBAN SANITATION SERVICE, 
INC.; LAFAYETTE TRANSPORTATION SERVICE, INC., AND 
COOPER LOGAN D/B/A LOGAN DISPOSAL SERVICE anp J. B. 
McBRYDE 


No 49 
(Filed 1 June 1973) 


1. Counties § 2—franchise for collection of “garbage” — authority 
granted to counties 


In construing the authority conferred upon counties by G.S. 153- 
272 to grant an exclusive franchise to collect and dispose of “garbage,” 
the trial court did not err in adopting the definitions of “garbage,” 
“refuse” and “solid waste” contained in G.S. 180-166.16(1), (2) and 
(3), respectively; nor did the court err in concluding that G.S, 153- 
272 does not authorize the board of county commissioners to grant an 
exclusive franchise for the collection and disposal of “trash” not sub- 
stantially and inseparably commingled with “garbage.” 


2. Counties § 2—regulation of garbage disposal — statute inapplicable 
to landfill 


The statute giving county commissioners authority to regulate 
the “disposal of garbage,’ G.S. 158-272, does not authorize county 
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commissioners to grant an exclusive franchise for the operation of a 
landfill. 


3. Counties § 2—vcollection of “garbage” — putrescible material com- 
mingled with other waste 


The trial court did not err in its conclusion that defendants were 
engaged in the collection and disposal of “garbage” within the mean- 
ing of G.S. 153-272 where it found that putrescible material constitutes 
10% of the waste collected by defendants and that such material is 
inseparable from other solid waste collected and disposed of by defend- 
ants. 


4, Counties § 2—franchise to collect ‘garbage’ — separability from in- 
valid provisions 


The trial court did not err in concluding that franchises granted 
to plaintiffs by a county are severable so that the invalidity of those 
portions of each purporting to grant an exclusive franchise for the 
collection and disposal of “trash” and for the operation of landfills 
does not, per se, compel the conclusion that the grant of the exclusive 
right to collect and dispose of “garbage” is also invalid. 


5. Counties § 2— statute authorizing counties to grant franchises for 
garbage collection—no unconstitutional grant of legislative authority 


The statute giving the boards of county commissioners authority 
to grant exclusive franchises to collect and dispose of garbage for 
compensation, G.S. 153-272, is not an unconstitutional delegation of 
legislative power but comes within the exception permitting the dele- 
gation to municipal corporations and to counties of power to legislate 
concerning local problems. 


APPEAL both by plaintiffs and by defendants from McKin- 
non, J., at the 11 September 1972 non-jury Session of ROBESON, 
heard prior to determination by the Court of Appeals. 


These two actions for injunctive relief and for damages 
were, by consent, consolidated for trial in the Superior Court, 
the material facts being the same in both. By consent, the action 
in each case against the defendant McBryde was dismissed. The 
defendant Lafayette Transportation Service, Inc., was not a 
party to the suit by Porter. The judgment of the Superior Court 
in the suit by Sanitation Service, Inc., granted no injunctive 
relief against this defendant and the question of its liability for 
damages was reserved. 


The Superior Court granted injunctive relief in favor of 
each plaintiff against Suburban Sanitation Service, Inc., here- 
inafter called Suburban, and in favor of Sanitation Service, 
Inc., against Logan. It also adjudged that both plaintiffs recover 
damages of Suburban and that Sanitation Service, Inc., recover 
damages of Logan, all such damages to be assessed after further 
hearing. 
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In each action the plaintiff alleged that on 6 December 1971 
Robeson County, pursuant to authority conferred upon it by 
G.S. 153-272, granted to the plaintiff an exclusive franchise, 
for a period of five years, “to pick up, collect, transport and 
dispose of trash, garbage and refuse” in a designated area of 
the county, the two such franchises, together, covering the entire 
county outside of the incorporated cities and towns therein. 
Hach plaintiff alleged that the defendants sued by him or it are 
engaged in the business of picking up, collecting, transporting 
and disposing of garbage and refuse for a fee within the area 
described in such plaintiff’s franchise and prays that such 
defendants be permanently enjoined from so doing. 


Each such franchise agreement also purported to grant an 
exclusive right “‘to operate and maintain landfills and dispose 
of trash and garbage” in the described area, In each the grantee 
agreed to “render reasonably acceptable service to persons, 
firms and corporations located in [the] franchised area and at 
a reasonable price for services rendered,” the price not to be 
less than that prevailing for like services in adjoining North 
Carolina counties. Each franchise agreement further provided 
that nothing therein “shall prevent any person, firm or cor- 
poration from personally disposing of its own trash, garbage or 
refuse * * * in a legal and lawful manner,” that the grantee’s 
landfill “shall be open to the general public’? upon payment of 
a reasonable fee and that the grantee agreed to commence 
service on 1 January 1972 and to serve the entire area within 
twelve months thereafter. The two franchises are identical ex- 
cept as to territory and except that the one issued to Sanitation 
Service, Inc., is for the collection and disposal of ‘“‘trash and 
garbage,’ whereas that issued to Porter is for the collection 
and disposal of ‘‘trash, garbage and refuse.”’ 


In their answers Suburban and Logan each admits that it 
or he “has been engaged in the said business of picking up, 
collecting and transporting, not only garbage and refuse, but 
also rubbish, trash and other discarded solid materials under 
the rules and regulations of the North Carolina State Board of 
Health as they pertain to the disposal of solid waste.’ Each 
alleged that the exclusive franchise relied upon by the plaintiff 
is illegal and void, being both in excess of the authority con- 
ferred upon the county by statute and a deprivation of the 
defendant’s contractual and property rights, in violation of pro- 
visions of the State and Federal Constitutions. 
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A jury trial being waived, the matters were heard by the 
Superior Court. It was stipulated that Suburban, as of the date 
of the hearing, continued to pick up and dispose of garbage, 
refuse and trash within the area described in each of the 
franchise agreements, serving one business customer and 39 
residents of the area covered by the Porter franchise and four 
business customers and 206 residents of the area covered by 
the franchise issued to Sanitation Service, Inc., and that Logan, 
likewise, continued to pick up and dispose of garbage, refuse 
and trash within the area covered by the franchise agreement 
issued to Sanitation Service, Inc., serving five business custom- 
ers and 250 residents of that area. 


It was further stipulated that Suburban applied to the 
County Tax Collector for a license, tendering the proper fee 
therefor, but was refused such license because of the existence 
of the above mentioned franchises; that both Suburban and 
Logan sought from the County Commissioners an approval 
letter, required by the State Board of Health before it will in- 
spect a solid waste disposal facility, which approval letter was 
refused because of the existence of the said franchises; and 
that each of these defendants has permission to dispose of its 
collections of waste materials in the landfill operated by the 
City of Fayetteville. 


For the purpose of its judgment, the Superior Court 
adopted, as applicable to these actions, the definitions of “‘gar- 
bage,” “refuse’ and “solid waste’ contained in G.S. 180- 
166.16(1), (2) and (8), respectively. The plaintiffs assign this 
as error. 


The Superior Court’s findings of fact material to this 
appeal are here summarized, except as direct quotation is indi- 
cated: 


On 6 December 1971 the County Board of Commission- 
ers adopted resolutions set forth in its minutes and 
thereafter entered into the above mentioned franchise agree- 
ment with Sanitation Service, Inc., granting it “an exclusive 
franchise and right to pick up, collect, transport and dispose 
of trash and garbage.” 


Porter is and has been engaged in the business of 
solid waste disposal. Prior to 21 April 1971, he was granted 
an exclusive privilege “to collect waste” in the area covered 
by the franchise agreement here in question. 
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“A, Pursuant to the actions of the Board of Commis- 
sioners on December 6, 1971, the County of Robeson entered 
into an Exclusive Franchise and Agreement dated Decem- 
ber 6, 1971, with James Porter granting to him an ‘Ex- 
clusive Franchise and Right to pick up, collect, transport 
and dispose of trash, garbage and refuse outside of the 
incorporated cities and towns of Robeson County’ in a 
specifically described area which was the same territory 
for which he had previously been granted an exclusive 
privilege to collect waste. [To this finding the defendants 
excepted. | 


“5. Suburban Sanitation Service, Inc., is a North 
Carolina corporation incorporated in April 1971, and 
Wayne L. Raybon is its president and sole stockholder. 
Wayne L. Raybon has been engaged in the business of solid 
waste disposal since 1967, and has continued the same busi- 
ness through Suburban Sanitation Service, Inc., since its in- 
corporation. Suburban Sanitation Service, Inc., as of the 
date of the hearing was serving approximately 206 resi- 
dences and 4 businesses in the territory described in the 
exclusive franchise and agreement to Sanitation Service, 
Inc., and approximately 39 residences and one business in 
the territory described in the exclusive franchise and agree- 
ment to James Porter. Suburban Sanitation Service, Inc., 
holds a permit from the Robeson County Health Director 
and maintains a truck approved by the Robeson County 
Health Director for the operation of its business. 


“6. Cooper Logan is a citizen and resident of Robeson 
County, doing business as Logan’s Disposal Service, and 
has been for more than two years prior to the date of the 
hearing engaged in the business of solid waste disposal, 
and at the date of the hearing was serving approximately 
250 residences and 5 businesses in the territory described 
in the ‘Exclusive Franchise and Agreement’ to Sanitation 
Service, Inc. He holds a permit from the Robeson County 
Health Director and maintains a truck approved by the 
Robeson County Health Director.” 


Wayne L. Raybon and the defendant Logan had notice 
of and participated in a meeting of the County Board of 
Commissioners on 21 April 1971 at which a public hearing 
was held on the question of providing garbage and trash 
service in the county on a franchise basis. Each of them 
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also had notice of the continuing deliberations of the Board 
of Commissioners on the subject, and Wayne Raybon at- 
tended the meeting of the Board on 6 December 1971. 


“10. The defendant, Suburban Sanitation Service, Inc., 
and the defendant, Cooper Logan, are engaged in essentially 
the same type of operation, each serving primarily resi- 
dences outside of the municipalities in Robeson County and 
picking up on a regular schedule all household solid waste 
that may be put out for collection by their customers. Such 
solid wastes include, among other things, paper, bottles, 
cans, tree limbs, food scraps, rotten fruit, and food wrap- 
pers, and are the types of solid wastes normally found at 
residences. Each defendant estimates that the vegetable and 
animal food scraps and matter approximates 10% or less of 
the material collected. Such putrescible material is insepara- 
ble from the other solid waste put out for collection, and it is 
collected and disposed of by these defendants by trans- 
portation in their respective trucks to the landfill of the 
City of Fayetteville. 


“11. That because of its inseparable nature and be- 
cause it contains putrescible material, including animal and 
vegetable food scraps, containers and wrappers which have 
contained food and other putrescible material and which 
have not been cleaned, and milk cartons and soft drink 
cans, the solid waste collected by these defendants consti- 
tutes ‘garbage’ as defined in this Judgment and within the 
meaning of G.S. 158-272. [To this finding the defendants 
excepted. | 


“12. Suburban Sanitation Service, Inc., is engaging in 
the business of picking up, collecting, transporting and 
disposing of garbage within the territory described in the 
Exclusive Franchise and Agreement of Sanitation Service, 
Inc., and within the territory described in the Exclusive 
Franchise and Agreement to James Porter, and its con- 
tinued operation results in damage to each of the plaintiffs. 
[To this finding the defendants excepted. | 


“13, Cooper Logan, doing business as Logan’s Dis- 
posal Service, is engaging in the business of picking up, 
collecting, transporting and disposing of garbage within 
the territory described in the Exclusive Franchise and 
Agreement to Sanitation Service, Inc., and his continued 
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operation results in damage to Sanitation Service, Inc. 
There has been no evidence that Logan has engaged in this 
business in this territory franchised to James Porter, and 
he was not sued by Porter. [To this finding the defendants 
excepted. ]”’ 


Upon the foregoing stipulations and findings of fact, the 
Superior Court reached the following conclusions of law: 


CONCLUSIONS OF LAW 


“1. That G.S. 158-272 is a valid enactment of authority 
to County Commissioners to regulate the collection and 
disposal of garbage, and that the statute is not unconsti- 
tutional on any ground alleged by the defendants. [To this 
conclusion the defendants excepted. ] 


“2. The Court is of the opinion that G.S. 1538-272 
validly authorizes the Robeson County Board of Commis- 
sioners to regulate the collection of and disposal of garbage 
in the interest of public health, and that the inclusion of 
garbage or putrescible material in waste collected and 
disposed of creates a valid danger to the public health 
which is a proper subject of regulation. [To this conclusion 
the defendants excepted. ] 


“3. That the actions of the Robeson County Board of 
Commissioners in granting exclusive franchises for the 
collection and disposal of garbage, after notice and hearing 
as described in the minutes of the Board of Commissioners, 
was a valid exercise by the Robeson County Board of 
Commissioners of the authority granted to it by statute. 
[To this conclusion the defendants excepted. ] 


“A, The Court is of the opinion that insofar as the 
resolutions of the Robeson County Board of Commissioners 
and the exclusive franchises and agreements to Sanitation 
Service, Inc., and to James Porter, purport to grant an 
exclusive franchise and right to pick up, collect, transport 
and dispose of trash, the Court finds the term ‘trash’ to be 
synonymous with ‘refuse’ or nonputrescible wastes, and the 
court finds this to be beyond the authority granted by 
G.S. 1538-272 and ultra vires, and the court is of the opinion 
that the purported inclusion of the term ‘trash’ is surplus- 
age insofar as the grant of an exclusive franchise is 
concerned and does not invalidate the valid grant of such 
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franchises as to garbage. [To this conclusion both plain- 
tiffs and defendants excepted. ] 


“5. The Court is of the opinion that insofar as the 
exclusive franchise and agreements might be interpreted 
as an exclusive franchise to maintain landfills that this 
is beyond the authority granted by G.S. 153-272 and be- 
yond the authority of the resolutions adopted by the Board 
of Commissioners of Robeson County on December 6, 1971, 
but this does not invalidate the valid portions of the exclu- 
sive franchises and agreements. [To this conclusion both 
plaintiffs and defendants excepted. | 


“6. The Court is of the opinion that the enactment of 
Article 18B of Chapter 180 of the General Statutes in 1969 
did not affect the authority of the Board of Commissioners 
to act under G.S. 153-272, but that the operations of persons 
engaged in the business of solid waste disposal are subject 
to the valid regulations made pursuant to that article. [To 
this conclusion the defendants excepted.] 


“7, That the operations of the defendants, Suburban 
Sanitation Service, Inc., and Cooper Logan, doing business 
as Logan Disposal Service, in the collection of solid waste 
material which includes garbage, is in violation of the 
Exclusive Franchises and Agreements as validly granted 
to the plaintiffs by the Robeson County Board of Commis- 
sioners and is causing the respective plaintiffs irreparable 
harm for which no adequate remedy at law exists, and the 
respective plaintiffs are entitled to injunctive relief. [To 
this conclusion the defendants excepted. | 


“8, For the purposes of interpreting this Judgment 
and the injunctive relief herein granted, the Court is of the 
opinion that the collection and disposal of residential, com- 
mercial and industrial solid wastes which do not include 
garbage, or putrescible material, is not in violation of the 
Exclusive Franchises and Agreements validly granted to 
the respective plaintiffs. [To this conclusion both plaintiffs 
and defendants excepted. ] 


“9. The defendants have offered no evidence of the 
unreasonableness of fees charged by Sanitation Service, 
Inc., or James Porter, and the Court is of the opinion that 
the defendants have no standing to complain about the 
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portions of the Exclusive Franchises and Agreements which 
state that under no circumstances shall the prices charged 
be less than the prevailing prices for like services rendered 
in adjoining counties in the state, and the Court makes no 
determination as to the validity of that provision of the 
franchises and agreements. [To this conclusion the defend- 
ants excepted.]”’ 


The court thereupon adjudged that Suburban be enjoined 
from “picking up, collecting, transporting and disposing of 
solid waste material which includes garbage” within the area 
eovered by the franchise of Sanitation Service, Inc., and within 
the area covered by the franchise of Porter so long as those 
franchise agreements remain in force and effect, and that the 
defendant Logan be enjoined from ‘‘picking up, collecting, trans- 
porting and disposing of solid waste material which includes 
garbage” in the area covered by the franchise of Sanitation 
Service, Inc., so long as it remains in force and effect, and that 
Sanitation Service, Inc., recover damages of each defendant and 
Porter recover damages of Suburban, all such damages to be 
assessed after further hearing by the court upon motion of any 
party concerned. 


Boyce, Mitchell, Burns & Smith by Eugene Boyce for Sani- 
tation Service, Inc. 


Ellis Page for Robeson County. 

W. Earl Britt for James Porter. 

Nye & Mitchell by Charles B. Nye and John E. Bugg; and 
L. J. Britt & Son by Luther J. Britt, Jr., for defendants. 


LAKE, Justice. 


THE PLAINTIFFS’ APPEALS 





The plaintiffs contend that authority to issue exclusive 
franchises to pick up, collect, transport and dispose of trash 
and other refuse, as well as garbage, was conferred upon the 
Board by G.S. 158-272. The Superior Court concluded: (a) This 
statute authorizes the Board to grant an exclusive franchise 
for the collection and disposal of ‘‘garbage’; (b) this statute 
does not authorize the Board to grant an exclusive franchise for 
the collection and disposal of “trash”; (c) solid waste material 
in which “garbage” is inseparably commingled is “garbage’”’; 
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and (d) this statute does not authorize the Board to grant an 
exclusive franchise to maintain a landfill. The appeal of the 
plaintiffs relates to (b) and (d) of these conclusions. 


[1] For the reasons set forth in our opinion in Transportation 
Service v. County of Robeson, 283 N.C. 494, 196 S.E. 2d 770, we 
find no error in the adoption by the Superior Court, for the pur- 
poses of these cases, of the definitions of “‘garbage,” “refuse” and 
“solid waste” contained in G.S. 180-166.16, or in its conclusion 
that G.S. 158-272 does not authorize the Board of County 
Commissioners to grant an exclusive franchise for the collection 
and disposal of ‘‘trash,” so defined and not substantially and 
inseparably commingled with “garbage,” so defined. 


[2] The authority conferred by G.S. 158-272 upon the Board 
of County Commissioners to regulate the ‘disposal of garbage” 
would, of necessity, extend to the disposal of garbage by the 
operation of a landfill. However, since a landfill is also a method 
for disposal of wastes which are not “garbage,” within the 
above definition and so within the meaning of G.S. 1538-272, 
there was no error in the conclusion of the Superior Court that 
this statute does not authorize the Board of County Commis- 
sioners to grant an exclusive franchise for the operation of a 
landfill. 


We find, therefore, no merit in the plaintiffs’ assignments 
of error and, with reference to the plaintiffs’ appeals, the 
judgment of the Superior Court is affirmed. 


THE DEFENDANTS’ APPEALS 


[3] The Superior Court found as a fact that the waste picked 
up by each defendant, pursuant to its regular schedule of serv- 
ice to its customers, includes “‘paper, bottles, cans, tree limbs, 
food scraps, rotten fruit, and food wrappers,” that each defend- 
ant estimates that the vegetable and animal food scraps and 
matter approximates 10% or less of the material collected and 
“such putrescible material is inseparable from the other solid 
waste” collected and disposed of by these defendants. To this 
finding there was no exception. It is followed in the judgment 
of the court by a paragraph designated “Finding of Fact No. 
11,” to which the defendants did except. In it the court “found” 
that because of the inseparability of the entire mass of waste 
collected by each defendant into its putrescible and non- 
putrescible components, the entire collection constitutes ‘“‘gar- 
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bage,’’ within the meaning of G.S. 158-272. This paragraph 1s, 
in reality, a conclusion of law. It is supported by the above 
mentioned finding of fact to which no exception was taken. 


Obviously, a scrap of bread, a chicken bone, a watermelon 
rind or a half-filled carton of soured milk thrown into a truck- 
load of yard trash and discarded newspapers would not convert 
the entire mass into “garbage.’’ Where, however, there is a 
substantial commingling of ‘‘garbage’ and “trash” into an 
inseparable mass, the whole becomes “garbage,” attractive to 
rats and dangerous to the public health. The drawing of the 
line between trivial and substantial commingling of the two 
types of material is a question for the exercise of sound judg- 
ment in each case, but we are not prepared to say that a “gar- 
bage’” component amounting to 10% of the total mass is not 
sufficient to warrant the conclusion that the entire mixture is 
“varbage,”’ within the meaning of the statute. Thus, we find 
no error in the conclusion of the Superior Court that each de- 
fendant is presently engaged in the collection and disposal of 
“varbage,” and the defendants’ Assignment of Error No. 1 is 
overruled. 


[4] We also find no merit in the defendants’ Assignments of 
Error 2 and 8 relating to the conclusion of the Superior Court 
that the franchises granted by the county to the plaintiffs are 
severable, so that the invalidity of those portions of each pur- 
porting to grant an exclusive franchise fcr the collection and 
disposal of “trash” and for the operation of landfills does not, 
per se, compel the conclusion that the grant of the exclusive 
right to collect and dispose of ‘‘garbage”’ is also invalid. 


[5] We are thus brought to the defendants’ fourth assignment 
of error. This is directed to the Superior Court’s conclusion that 
G.S. 153-272 is a valid enactment of authority to county com- 
missioners to regulate the collection and disposal of garbage 
and is not unconstitutional “on any ground alleged by the de- 
fendants.”’ The defendants’ assignment of error asserts that 
this conclusion is erroneous “because Generali Statute 153-272 
is an illegal and unconstitutional delegation of power to the 
county commissioners by our legislators * * * .” The only argu- 
ment made in support of this assignment of error in the brief 
of the defendants is that G.S. 153-272 “does not lay down or 
point to any standards for the guidance of counties in the exer- 
cise of their discretion in granting exclusive franchises for the 
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removal and disposal of garbage within said county,” and for 
that reason is a violation of Article II, § 1, of the Constitution 
of North Carolina. 


The general rule that legislative power, vested in the 
General Assembly by Article IT, § 1, of the Constitution of North 
Carolina, may not be delegated is subject to an exception per- 
mitting the delegation to municipal corporations and to counties 
of power to legislate concerning local problems. Jackson v. Board 
of Adjustment, 275 N.C. 155, 162, 166 S.E. 2d 78; Efird v. 
Comrs. of Forsyth, 219 N.C. 96, 12 S.E. 2d 889; Tyrrell County 
v. Holloway, 182 N.C. 64, 108 S.E. 337. There is no merit in 
this assignment of error. 


One who seeks a judicial determination that a statute, or 
governmental action pursuant thereto, is unconstitutional must 
raise the question at the earliest possible stage of the proceeding, 
usually in his pleadings in the trial court, must point out the 
specific constitutional provision upon which he relies and must 
preserve the question for consideration by the appellate court 
through an assignment of error specifically directing attention 
to such constitutional provision and by argument in his brief 
directed thereto. Martin v. Housing Corporation, 277 N.C. 29, 41, 
175 S.E. 2d 665; Rice v. Rigsby and Davis v. Rigsby, 259 N.C. 
506, 181 S.E. 2d 469. As Justice Parker, later Chief Justice, said 
in the case last cited, ‘‘Constitutional questions are of great im- 
portance and should not be presented in uncertain form.” In 
United States v. Spector, 343 U.S. 169, 72 S.Ct. 591, 96 L.Ed. 
863, the Supreme Court of the United States said, ‘“But when a 
single, naked question of constitutionality is presented, we do 
not search for new and different constitutional questions.” 


The franchise granted to each plaintiff provides: (1) The 
grantee will obtain and maintain its equipment and other facili- 
ties in conformity to the requirements of the State Board of 
Health and to applicable laws of the State; (2) it will render 
“reasonably acceptable service’ to persons, firms and corpora- 
tions in its area, the County Board of Commissioners reserving 
the right to determine any controversy arising as to ‘reasonable 
acceptable service’; (8) the grantee will furnish such service 
at a “reasonable price,” the County Commissioners reserving the 
right to determine any controversy which may arise as to such 
price, but in no event shall the price be less than the prevailing 
price for like services rendered in adjoining counties of this 
State; (4) the grantee will furnish its own landfill; and (5) 
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such landfill may be used by “the general public’ upon payment 
of a “reasonable fee” for such use. 


Each franchise provides that nothing therein shal] be con- 
strued to prevent any person, firm or corporation from “per- 
sonally disposing of its own * * * garbage * * * in a legal and 
lawful manner and in compliance with the laws, rules and 
regulations of the North Carolina Health Department.” The 
provision as to the use of the grantee’s landfill by the general 
public would seem to mean that the above mentioned right of 
any person, firm or corporation “personally” to dispose of his 
or its own garbage would include transporting it to such land- 
fill. 


It will be observed the franchise agreement: (1) Does not 
expressly forbid discrimination either in service or in price; 
(2) provides no minimum frequency of pick up of garbage; (8) 
provides no maximum price or standard for determining a 
“reasonable price’; (4) apparently leaves both service and 
price to individual negotiation, subject to complaint to the 
Board of Commissioners; (5) does not require the grantee to 
remove garbage from the premises of any person, firm or 
corporation with whom it has no contract or with whom any 
controversy arises pending the determination of such contro- 
versy by the Board of Commissioners; and (6) does not require 
the grantee to pick up garbage heretofore or hereafter thrown or 
deposited on or near the roadside or any other public place. 


These and other circumstances appearing in the record 
seem to distinguish the present case from many of the decisions 
of other courts cited by text writers in support of general 
statements that the grant by a city of an exclusive contract 
for the removal of garbage constitutes a proper exercise of the 
police power. See McQuillin, The Law of Municipal Corpora- 
tions, 3rd Ed., § 24.251; 56 AM. Jur. 2d, Municipal Corporations, 
§ 462; Annot., 83 A.L.R. 2d 799. Numerous cases from other 
jurisdictions, cited by these writers, support the proposition thar 
a city, in the exercise of the police power delegated to it by the 
State, may prohibit anyone other than the city itself, or an 
independent contractor with whom it contracts for the removal 
of garbage, to transport garbage over its streets. This is deemed 
a reasonable exercise of the police power for the protection of 
the public health. Many decisions cited by these writers hold, 
and we think it cannot be doubted, that the police power extends 
to reasonable regulations of the equipment used, the manner 
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of collecting and transporting, the method and place of dis- 
position of garbage by a scavenger and the requirement that 
he obtain a license. This, obviously, is a different question from 
that presented by the grant of an exclusive franchise. 


The most widely accepted, and we think the most plausible, 
basis for the decisions sustaining the validity of ordinances 
prohibiting anyone other than the city itself, or its independent 
contractor, from transporting garbage is that the public health 
can best be protected if the city authorities have but one 
scavenger to supervise. See: City of Indianapolis v. Ryan, 212 
Ind. 447, 7 N.E. 2d 974; O’Neal v. Harrison, 96 Kansas 339, 
150 P. 551; Wheeler v. Boston, 233 Mass. 275, 123 N.E. 684: 
Board of Health of Grand Rapids v. Vink, 184 Mich. 688, 151 
N.W. 672; Valley Spring Hog Ranch Co. v. Plagmann, 282 Mo. 1, 
220 S.W. 1; Smiley v. MacDonald, 42 Neb. 5, 60 N.W. 355; 
Atlantie City v. Abbott, 738 N.J.L. 281, 62 A. 999; Spencer v. 
Medford, 129 Ore. 338, 276 P. 1114; Smith v. City of Spokane, 
55 Wash. 219, 104 P. 249. It may be seriously questioned whether 
this reason applies to the grant of an exclusive franchise to 
collect and dispose of garbage for compensation, leaving, as 
does the franchise in the present case, every person, firm or 
corporation free “personally” to transport and dispose of his 
or its own garbage. G.S. 153-272 expressly authorizes the issu- 
ance of such a franchise. 


The myriad cases cited by the above mentioned text writers 
disclose that in many areas, especially large cities, the right to 
collect garbage for use as hog feed or other commercial pur- 
poses is much sought after and not without substantial value. 
See: Jansen Farms v. City of Indianapolis, 202 Ind. 188, 171 
N.E. 199; Wheeler v. Boston, supra; People v. Gardner, 186 
Mich. 693, 100 N.W. 126, aff’d, 199 U.S. 825, 26 S.Ct. 106, 50 
L.Ed. 212; Atlantic City v. Abbott, supra; State ex rel. Moock 
v,. City of Cincinnati, 120 Ohio State 500, 166 S.E. 588; Cornelius 
v. Seattle, 128 Wash. 550, 218 P. 17. We are not concerned here 
with a business of minimal importance, either in value or in 
relation to the public health. Whether a person who contracts 
with a restaurant operator, householder, or industrial plant to 
purchase garbage produced on the premises of such vendor is 
to be deemed a person transporting and disposing of his or its 
“own” garbage, within the meaning of the franchise in the 
record before us, presents another interesting question, not now 
before us for decision. 
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The police power is not unlimited. To survive a well aimed 
constitutional attack, the governmental activity must have not 
only a good purpose but also a reasonable relation to the pro- 
motion of the public health, safety, morals or welfare. See, in 
relation to the regulation of garbage collection and disposal: 
Wheeler v. Boston, supra; Valley Spring Hog Ranch Co, . 
Plagmann, supra; In ve VanDine, 23 Mass. 187; State v. Fisher, 
2 Mo. 174; Coombs v. MacDonald, 43 Neb. 632, 62 N.W. 41: 
Atlantic City v. Abbott, supra. As we have noted, the franchises 
before us permit any corporation “personally” to transport and 
dispose of its own garbage. The only way that a corporation can 
“versonally” do so is through its employees. The relation to 
the promotion or preservation of the public health of a distinc- 
tion between transporting and disposing of corporate garbage 
by employees and by an independent contractor is not too clear 
for question. 


On 6 December 1971, each of the defendants, pursuant to 
contracts with his or its customers, was engaged in a lawful 
business, which business was conducive to the maintenance of 
the public health, sanitation and welfare. Nothing in the record 
suggests that either of the defendants did not have the proper 
equipment or was not qualified to operate such business in a 
safe and lawful manner, that any customer was dissatisfied with 
his or its services or that the manner in which the business was 
operated endangered the public health, safety or welfare. On 
that date the Board of County Commissioners by official action, 
procedurally correct, undertook to deprive each of these defend- 
ants of his or its right to continue so to serve his or its cus- 
tomers and to confer that right upon another by granting to 
such favored person an exclusive franchise to carry on such 
business. This is drastic governmental action which can be sup- 
ported only by reasonable basis for the belief that there is a 
substantial public need therefor. 


Counsel have not cited and our research has not disclosed 
any decision of this Court determining the validity of such 
governmental action. The nearest approach thereto in our 
reports appears to be State v. Hill, 126 N.C. 1189, 36 S.E. 326. 
That case, however, is not squarely in point. G.S. 153-272 pur- 
ports to confer upon the Board of County Commissioners au- 
thority to grant licensed persons the exclusive right to collect 
and dispose of garbage for compensation. The reasonableness 
of the distinction made in these franchises between transpor- 
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tation and disposition of garbage by the producer thereof 
“personally” in the transportation and disposition of identical 
garbage under identical circumstances by an independent con- 
tractor other than the grantee of the franchise is not before 
us in this appeal. It is not shown by this record to have been 
before the Superior Court. In affirming the judgment of the 
Superior Court, we do not determine this question. It may or 
may not be presented to the Superior Court in the further 
hearings provided for in its judgment on the question of the 
recovery of damages by the plaintiffs from these defendants. 


Affirmed. 





LAFAYETTE TRANSPORTATION SERVICE, INC. v. THE COUNTY 
OF ROBESON, SAM R. NOBLES, COMMISSIONER OF ROBESON 
COUNTY, HOWARD M. COOPER, COMMISSIONER OF ROBESON 
COUNTY, HERMAN DIAL, COMMISSIONER OF ROBESON COUN- 
TY, CARL L. BRITT, COMMISSIONER OF ROBESON COUNTY, 
J. A. SINGLETON, JR., COMMISSIONER OF ROBESON COUNTY, 
GEORGE R. PATE, COMMISSIONER OF ROBESON COUNTY, AND 
W. D. WELLINGTON, COMMISSIONER OF ROBESON COUNTY, 
SANITATION SERVICE, INC., anp JAMES PORTER 


No. 26 
(Filed 1 June 1978) 


1. Counties § 2—- power to adopt ordinances regulating waste disposal 
A county has no inherent power to adopt ordinances relating to 
the collection and disposal of garbage and other waste material, 
having only those legislative powers which the General Assembly 
has seen fit to confer upon it. 


2. Statutes § 5— statutory construction 
Unless the contrary appears, it is presumed that the Legislature 
intended the words of a statute to be given the ordinary meaning 
which they had in ordinary speech at the time the statute was en- 
acted and that no word of any statute is a mere redundant expression. 


3. Counties § 2—-authority to grant franchise to collect garbage — stat- 
utes 
The grant of powers to boards of county commissioners by G.S. 
158-10.1 is, by virtue of G.S. 158-275, supplementary to the grant 
made by G.S. 158-272 and the two statutes must be construed to- 
gether, 


4. Counties § 2— franchise to collect garbage — definition of garbage 
The trial court did not err in limiting the definition of “garbage” 


as used in G.S. 153-272, the statute authorizing counties to grant 


° 
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exclusive franchises for the collection and disposal of “garbage,” 
to “all putrescible solid wastes, including vegetable matter, animal 
offal and carcasses of small animals (100 pounds or less), but exclud- 
ing human body wastes, animal manure, and recognizable industrial 
by-products,” and the court properly concluded that county commis- 
sioners have no authority to grant an exclusive franchise to collect 
and dispose of wastes not falling within such definition of “garbage.” 
G.S. 158-10.1; G.S. 130-166.16; G.S. 160A-192. 


APPEAL by defendants from the Court of Appeals, which 
affirmed the judgment of McKinnon, J., at the 19 July 1972 non- 
jury Session of ROBESON, reported in 17 N.C. App. 210, 193 
S.E. 2d 464. 


The plaintiff corporation is engaged in the business of 
collecting and disposing of solid waste pursuant to contracts 
with its customers. It brought this action to have declared null 
and void the action of the Board of Commissioners of Robeson 
County purporting to grant to the defendants Porter and Sani- 
tation Service, Inc., exclusive franchises for the collection of 
trash in those parts of the county outside of incorporated cities 
and towns, and to compel the Board to issue to plaintiff a letter 
of approval, which letter is a prerequisite to inspection by the 
State Board of Health of the plaintiff’s solid waste disposal 
facility. The matter was heard in the Superior Court without a 
jury. The court made findings of fact to which no exception is 
taken. These findings, summarized and renumbered, are: 


1. The plaintiff, a North Carolina corporation with its 
principal office in Cumberland County, has been engaged in the 
business of solid waste collection and disposal for several years. 


2. Pursuant to its contracts with B. F. Goodrich Company 
and with TexFi Industries, a textile manufacturer, the plaintiff 
collects from the plants of those companies waste, including 
industrial scrap, cardboard cartons, paper and waste from lunch- 
room facilities, the latter including food containers. The Good- 
rich plant les in the portion of Robeson County covered by 
the franchise granted to Porter. The TexFi plant lies in the 
portion of the county covered by the franchise granted to Sani- 
tation Service, Inc. 


3. The plaintiff is the owner of land in Robeson County on 
which it has prepared a landfill for the disposal of solid waste. 
It has made a substantial investment in such land and in equip- 
ment for use in its operations. 
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4, Having received complaints from various groups in the 
county concerning the dumping of waste on highways and on 
private property and having determined that for the county to 
engage in the operation of landfills for the disposal of such 
waste would necessitate additional taxes, the Board of Com- 
missioners, on 6 December 1971, granted to the defendant 
Porter an exclusive franchise to collect “trash and garbage” in 
approximately one-fourth of the county and to the defendant 
Sanitation Service, Inc., an exclusive franchise for the collec- 
tion and disposal of “trash and garbage” in the remainder of 
the county, outside of incorporated cities and towns. (The 
court’s findings do not suggest that any action of the plaintiff 
contributed to the conditions to which the complaints related.) 


5. The defendant Porter and the defendant Sanitation Serv- 
ice, Inc., have made substantial investments in equipment and 
property for the purpose of carrying on the services to which 
their respective franchises relate. Sanitation Service, Inc., has 
established a landfill for the disposition of materials collected 
pursuant to its franchise and by contract permits Porter to use 
it. Porter is able and willing to serve the Goodrich Company but 
has no agreement with it for such service. Sanitation Service, 
Inc., is ready and able to provide service to all in the territory 
described in its franchise. 


6. The plaintiff applied to the County Tax Collector for a 
license, required by the county ordinance of one engaged in the 
business of collecting waste. It was denied such license because 
of the granting of the exclusive franchises to Porter and Sani- 
tation Service, Inc. The plaintiff also applied to the County 
Commisioners for an approval letter pursuant to the rules and 
reculations of the State Board of Health, which application was 
denied because of the existence of the said exclusive franchise 
agreements. 


7, Rules and regulations providing standards for solid 
waste disposal were adopted by the State Board of Health on 
11 March 1971 and have been in effect since that date. Rules 
and regulations governing the storage, collection, transportation 
and disposal of refuse were adopted by the Robeson County 
Board of Health on 28 January 1971 and have been in effect 
since 1 May 1971. 


8. The plaintiff has not shown that it has engaged in or 
plans to engage in garbage collection in Robeson County other 
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than as such collection is involved in the collection of industrial 
waste from the Goodrich Company and TexFi Industries. 


9. There has been no showing of other than good faith on 
the part of the Board of Commissioners of the county. 


The Superior Court thereupon made the following conclu- 
sions of law, to each of which, except Conclusion No. 5, the 
defendants except: 


CONCLUSIONS OF LAW 


“1. The Court is of the opinion that under the au- 
thority of G.S. 153-272 and the Resolutions and Ordinance 
adopted by the Board of Commissioners of Robeson County 
the power of the Board to issue licenses to collect and/or 
dispose of garbage; to prohibit the collection and/or dis- 
posal of garbage by unlicensed persons; and to grant to 
licensed persons the exclusive right to collect and/or dispose 
of garbage within a specified area, is limited to ‘garbage’ 
as given its ordinary and accepted meaning. 


“2. For the purposes of this action, the Court adopts 
as the ordinary and accepted meaning of the words ‘gar- 
bage’ and ‘rubbish’ the definitions contained in ‘The Rules 
and Regulations Governing the Storage, Collection, Trans- 
portation and Disposal of Refuse in Robeson County, North 
Carolina’ adopted by the Robeson County Board of Health 
on January 28, 1971, as follows: 


‘B. The word “garbage” means all putrescible 
solid wastes, including vegetable matter, animal offal, 
and carcasses of small animals (100 pounds or less), 
but excluding human body wastes, animal manure, and 
recognizable industrial by-products. Used milk cartons, 
or other discarded food containers that are not dry 
and clean shall be included in this definition. 


‘C. The word “rubbish’ means non-putrescible 
solid wastes.’ 


“3. That the industrial solid wastes shown to have 
been removed and disposed of by plaintiff from the B. F. 
Goodrich Company and from TexFi Industries, do not con- 
stitute ‘garbage,’ with the exception of discarded food 
scraps, used milk cartons and other discarded food contain- 
ers which are not dry and clean, but such industrial wastes 
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constitute ‘rubbish’ as above defined, and the Court finds 
the word ‘trash’ as used in the Resolutions, Ordinance and 
‘Exclusive Franchises and Agreements’ is synonymous with 
‘rubbish.’ 


“4, That as against the plaintiff the purported grant 
of an Exclusive Right or Franchise to pick up, collect, trans- 
port and dispose of trash or ‘rubbish’ within a specified 
area is ultra vires and void. 


“5, That as against the plaintiff the grant of an 
exclusive right to pick up, collect, transport and dispose of 
‘garbage’ within the respective areas described in the 
Resolution and the ‘Exclusive Franchises and Agreements’ 
is a valid exercise of authority pursuant to G.S. 153-272. 


“6. That Robeson County may not withhold the grant- 
ing of a license to plaintiff to collect, pick up, or dispose of 
industrial solid wastes which do not contain ‘garbage’ 
by reason of the existence of the ‘Exclusive Franchises and 
Agreements’ entered into with defendants, Sanitation Serv- 
ice, Inc., and James Porter, and the resolutions of Decem- 
ber 6, 1971, and May 27, 1972. 


“7, That Robeson County may not withhold the grant- 
ing of an ‘approval letter’ to plaintiff as may be required 
by the Rules and Regulations of the State Board of Health 
for Solid Waste Disposal Facilities by reason of the 
existence of those ‘Exclusive Franchises and Agreements.’ ” 


Upon these findings and conclusions the Superior Court 
enjoined the county and its Board of Commissioners from with- 
holding, by reason of the existence of the franchises granted to 
Porter and to Sanitation Service, Inc., a license to the plaintiff 
to collect, pick up or dispose of solid wastes which do not con- 
tain “garbage” and from withholding, by reason of such fran- 
chise agreements, the granting of an approval letter required by 
the rules and regulations of the State Board of Health. 


The franchises granted to Sanitation Service, Inc., and to 
Porter expressly provide that nothing therein shall prevent any 
person, firm or corporation, from personally disposing of his 
or its own trash or garbage in a lawful manner, and further 
provide that any landfill operated by Sanitation Service, Inc., 
shall be open to the public upon the payment of a reasonable fee 
for its use. 
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The Court of Appeals affirmed the judgment of the Su- 
perior Court, Vaughn, J., dissenting. 


Musselwhite & Musselwhite by Fred L. Musselwhite and 
Charlie S. McIntyre, Jr., for Lafayette Transportation Service, 
Ine. 


Ells E. Page for County of Robeson. 
Earl Britt for James Porter. 


Boyce, Mitchell, Burns & Smith by Eugene Boyce for Sant- 
tation Service, Ine. 


LAKE, Justice. 


The plaintiff did not appeal. The appellants take no excep- 
tion to the conclusion of the Superior Court that, as against the 
plaintiff, the grants to Sanitation Service, Inc., and to Porter 
of exclusive franchises to pick up, collect, transport and dispose 
of “garbage,” as defined in the judgment of the Superior Court, 
are valid. Thus, the correctness of that conclusion is not before 
us on this appeal. 


The sole question before us on this appeal is the correctness 
of the conclusions of the Superior Court that the county is not 
authorized by G.S. 158-272 to grant an exclusive franchise to 
pick up, collect, transport and dispose of “trash” or “rubbish” 
and that the county may not, because of its issuance of the 
franchises to Sanitation Service, Inc., and to Porter, deny the 
plaintiff a license to pick up, collect, transport and dispose of 
industrial solid wastes which do not contain “garbage,” or 
withhold from the plaintiff the approval letter required by 
the regulations of the State Board of Health as a prerequisite to 
an inspection of the plaintiff’s solid waste disposal facility. 


[1, 2] A county has no inherent power to adopt ordinances 
relating to the collection and disposal of garbage and other 
waste material, having only those legislative powers which the 
General Assembly has seen fit to confer upon it. Harris v. Board 
of Commissioners, 274 N.C. 348, 163 S.E. 2d 387; Surplus Co. v. 
Pleasants, Sheriff, 264 N.C. 650, 142 S.E. 2d 697; Ramsey v. 
Commissioners of Cleveland, 246 N.C. 647, 100 S.E. 2d 55. In the 
construction of a statute conferring such powers upon the county, 
as in other cases of statutory construction, the function of the 
court is to discover the intent of the Legislature and to give 
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to the words of the statute the meaning which the Legislature 
had in mind. Hobbs v. Moore County, 267 N.C. 665, 149 S.E. 
2d 1; Telephone Co. v. Clayton, Commissioner of Revenue, 266 
N.C. 687, 147 S.E. 2d 195. Unless the contrary appears, it is 
presumed that the Legislature intended the words of the statute 
to be given the meaning which they had in ordinary speech at 
the time the statute was enacted. Supply Co. v. Motor Lodge, 
277 N.C. 312, 117 8.E. 2d 892; Telephone Co. v. Clayton, supra; 
Seminary, Inc. v. Wake County, 251 N.C. 775, 112 S.E. 2d 528; 
Greensboro v. Smith, 241 N.C. 868, 85 S.E. 2d 292. However, 
the context of the statute must also be considered. Greensboro 
v. Smith, supra; Strong, N. C. Index 2d, Statutes, § 5. In the 
absence of contrary indication, it is presumed that no word of 
any statute is a mere redundant expression. Each word is to 
be construed upon the supposition that the Legislature intended 
thereby to add something to the meaning of the statute. In re 
Watson, 273 N.C. 629, 161 S.E. 2d 1; Jones v. Board of Educa- 
tion, 185 N.C. 808, 117 S.E. 37. 


G.S. 158-272, upon which the defendants rely as the source 
of their asserted authority to deny to the plaintiff a license to 
continue to carry on its established business, provides: 


“Control of private collectors——The board of county 
commissioners of any county is hereby empowered to regu- 
late the collection and disposal of garbage by private per- 
sons, firms or corporations outside of the incorporated 
cities and towns of the county for the purpose of encourag- 
ing and attempting to insure an adequate and continuing 
service of garbage collection and disposal where the board 
deems it to be desirable. In the exercise of such power, 
the board may issue a license to any private person, firm, 
or corporation to collect and/or dispose of garbage; may 
prohibit the collection and/or disposal of garbage by un- 
licensed persons, firms, or corporations; may grant to 
licensed persons, firms, or corporations the exclusive right 
to collect and/or dispose of garbage for compensation 
within a specified area and prohibit unauthorized persons, 
firms, or corporations from collecting and/or disposing of 
garbage within said area; and may regulate the fees charged 
by licensed persons, firms, and corporations for the collec- 
tion and/or disposal of garbage to the end that reasonable 
compensation may be provided for such services. * * * ” 
(Emphasis added.) 
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This statute was enacted in 1961. G.S. 1538-275, which was 
part of the same Act (Chapter 514 of the Session Laws of 1961) 
provides: 


“Powers granted herein supplementary.—The powers 
granted to counties by this article shall be deemed supple- 
mentary to any powers heretofore or hereafter granted by 
any other law, either general, special, or local, for the same 
or similar purpose, and in any case where the provisions of 
this article conflict with or are different from the pro- 
visions of such other law, the board of county commis- 
sioners may in its discretion proceed in accordance with the 
provisions of such other law, or, as an alternative method, 
in accordance with the provisions of this article.” (Emphasis 
added.) 


Thus, the Legislature clearly intended that the authority 
conferred upon counties by G.S. 153-272 to grant an exclusive 
franchise to collect and dispose of “garbage” be construed in 
conjunction with other statutes granting authority to boards 
of county commissioners to deal with the matter of garbage 
collection and similar matters, including those subsequently 
enacted. 


[3] In 1955 (Chapter 1050 of the Session Laws of 1955) the 
General Assembly enacted G.S. 153-10.1. The caption of this 
section, as printed in the current compilation of the General 
Statutes, reads, “Local: Removal and disposal of trash, garbage, 
etc.” When originally enacted, G.S. 153-10.1 was made applicable 
to certain named counties only. By numerous amendments in 
subsequent years, other counties were added. Robeson County 
was not included in the list of counties to which the statute 
originally applied or to which it was extended by these amend- 
ments. However, in 1969 (Chapter 1003 of the Session Laws of 
1969) the paragraph limiting the application of this statute 
to certain named counties was repealed, thereby giving G.S. 
153-10.1 statewide application. Thus, the word “local,” still ap- 
pearing in the caption of this section, is misleading and no 
longer applicable. G.S. 153-10.1, in effect as a statewide law at 
the time of the action of the Board of Commissioners here in 
question, is a grant of powers to the Board, which, by virtue 
of G.S. 153-275, is supplementary to the grant made by G:S. 
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153-272 and the two statutes must be construed together. G.S. 
153-10.1 provides: 


“Local: Removal and disposal of trash, garbage, etc.— 
The board of county commissioners is hereby authorized 
and empowered, in its discretion, to issue, pass and promul- 
gate ordinances, rules and regulations governing the re- 
moval, method or manner of disposal, depositing or dumping 
of any trash, debris, garbage, litter, discarded cans or 
receptacles or any waste matter whatsoever within the 
rural areas of the county and outside and beyond the cor- 
porate limits of any municipality of said county. * * *” 
(Emphasis added.) 


Obviously, the word “garbage,” as used in G.S. 158-10.1, 
has a meaning different from the meaning of “trash,” “debris,”’ 
“litter” and “waste matter,” as used in that statute. Otherwise, 
the latter terms are meaningless redundancies, which cannot be 
presumed to have been the legislative intent. 


Since the one statute is expressly declared by the Legis- 
lature to be supplementary to the other, the word “garbage” 
must be given the same meaning in both. While the word “gar- 
bage,’’ standing alone, is loosely used in common speech to 
include a wide variety of waste, especially household waste, 
including, for example, waste papers and containers, this would 
seem to be the result of the common practice of householders 
to dispose of all types of kitchen and household wastes by putting 
them together in the same container for ultimate removal from 
the premises. Where there is a substantial, physical com- 
mingling of materials of different kinds, so that it is not 
thereafter practicable to separate them, the commingled mass 
tends to take on the character of the lowest grade of material. 


Webster’s New International Dictionary, 2d Ed., un- 
abridged, defines garbage as “Offal, as the entrails of an animal 
or fish; refuse animal or vegetable matter from a kitchen, mar- 
ket, or store; often, loosely, offal mixed with other refuse, as 
ashes, paper, tin cans, etc.; hence, anything worthless or filthy; 
refuse.” To the same effect, see: 38 C.J.S., Garbage, p. 189; 
McQuillin, The Law of Municipal Corporations, 3rd Ed., 
§ 24.247. 


The 1969 Legislature, which converted G.S. 158-10.1 into 
a statewide law, also enacted Article 18B of Chapter 1380 of the 
General Statutes, authorizing the State Board of Health to 
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establish a statewide “Solid Waste Disposal Program.” This 
Act, in G.S. 180-166.16, contains the following definitions: 


“(1) ‘Garbage’—All putrescible wastes, including ani- 
mal and vegetable matter, animal offal and carcasses, and 
recognizable industrial by-products, but excluding sewage 
and human waste. 


(2) ‘Refuse’—All nonputrescible wastes. 


“(3) ‘Solid waste’—Garbage, refuse, rubbish, trash 
and other discarded solid materials * * * ” 


While these definitions, as such, apply only to the defined 
terms as used in the Act of which they are a part, this statute 
is also part of the context in which G.S. 153-272 appears. It 
clearly shows the Legislature distinguished “garbage” from 
“trash” and “rubbish.” 


Again, in a much older statute, G.S. 160-283, adopted in 
1917 and superseded in 1971 by G.S. 160A-192, the Legislature 
authorized municipal corporations to provide by ordinances for 
the removal of ‘‘garbage, slops, and trash.” This statute, enacted 
long before G.S. 1538-272, is also part of its context. It is another 
indication that, in the contemplation of the Legislature, “gar- 
page” and “‘trash” have never been synonymous. 


[4] Since the Legislature has used the words “trash,” 
“debris,” “litter” and “waste matter” to bring within the scope 
of G.S. 158-10.1, the companion, supplementary statute to G.S. 
153-272, materials distinguishable, in its contemplation, from 
“garbage,” and, in other related statutes, has also indicated its 
use of “garbage,” “‘trash” and “solid waste” as distinguishable 
materials, we conclude that the word “garbage,” standing alone 
in G.S. 153-272, must be given a restricted meaning such as 
that suggested in the above quoted dictionary definition. 


We, therefore, find no error in the Jimitation by the Su- 
perior Court of the word “garbage,” as used in G.S. 153-272, to 
the definition of that term stated in its Conclusion No. 2. Since, 
by the express terms of G.S. 158-272, the authority thereby con- 
ferred by the Board of County Commissioners to grant an 
exclusive franchise extends only to the collection and disposal of 
“ovarbage,” it follows that there was no error in the conclusion 
of the Superior Court that the defendants do not have authority 
to grant an exclusive franchise “to pick up, collect, transport 
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and dispose of” wastes not falling within such definition of 
“oarbage.” 


Consequently, there was no error in the conclusions of the 
Superior Court to which the defendants have excepted or in its 
judgment entered thereon. 


Affirmed. 





STATE OF NORTH CAROLINA v. HAROLD LEGUSTA WATKINS 


No. 58 
(Filed 1 June 1978) 


1. Criminal Law §§ 120, 135, 138—-imposition of punishment — role of 
judge and jury 
The rule that the presiding judge fixes the punishment for a 
convicted defendant within the limits provided by the applicable stat- 
ute and therefore the amount of punishment which a verdict of guilty 
will empower the judge to impose is totally irrelevant to the issue 
of a defendant’s guilt and of no concern to the jurors is now applicable 
in all cases without exception, including capital cases because juries 
in this State no longer have the discretionary power to reduce the 
penalty in capital cases from death to life imprisonment. 


2. Criminal Law § 87-~—leading questions allowed — no error 


The trial court did not abuse its discretion in allowing the 
solicitor to ask leading questions where the four questions involved 
did not necessarily suggest the answer desired although all of them 
could have been answered yes or no. 


3. Homicide § 28— failure to instruct on self-defense — no error 


Defendant was not entitled to an instruction on _ self-defense 
where his evidence tended to show that he approached the unarmed 
deceased with a shotgun, deceased lunged at him and defendant 
“throwed the gun up... and it shot”; nor did the State’s evidence 
require such an instruction where it tended to show that defendant 
walked up to the deceased, said “Say what you said before,’ then 
raised the gun and shot him before deceased could say anything else. 


4. Constitutional Law § 35; Criminal Law § 135— first degree murder — 
mandatory death penalty not applicable 


The mandatory death penalty for murder in the first degree, 
rape, burglary in the first degree and arson may not be constitutionally 
applied to any offense committed prior to 18 January 1978, the date 
State v. Waddell was handed down; therefore, since the murder for 
which defendant was convicted occurred on 24 February 1972, the 
mandatory death penalty cannot be applied and the case is remanded 
for imposition of sentence of life imprisonment. 
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DEFENDANT appeals from judgment of Martin, J., 13 No- 
vember 1972 Session, RICHMOND Superior Court. 


Defendant was tried upon a bill of indictment, proper in 
form, charging him with the murder of Lee Edward Ingram 
on 24 February 1972. 


The State’s evidence tends to show that defendant worked 
in Aberdeen on 24 February 1972 and returned to Rockingham 
about 5:30 p.m. Around 9 p.m, he left Potts’ Pool Room on East 
Washington Street in Rockingham in company with James 
Malloy and Alfred Steele. They drove to the Philadelphia sec- 
tion which is about five miles from East Washington Street. 
There defendant redeemed a 12-gauge single-barreled shotgun 
which he and his uncle had previously pawned to Mrs. Maude 
Dennis. Defendant and his companions then returned to East 
Washington Street. Defendant alighted and his companions 
drove on about fifty feet to park the car. “About a minute after 
we let the defendant out of the car, I heard a shot. At that 
time we were getting out of the truck. ... When I got out of the 
truck, I saw somebody laying in the street, but I did not know 
who it was. He was about 50 or 60 feet away.” 


Cassie Belle Staton testified that she was in the vicinity of 
East Washington Street around 10 p.m. and had seen Lee Ed- 
ward Ingram, the deceased, come out of the pool room about 
9:30 p.m. and get in a car occupied by Mrs. Imogene McDonald. 
He stayed in the car awhile and was getting out of it when 
defendant approached with a shotgun in his hand and said, 
“I got you now.” With gun in hand, defendant kept repeating, 
“Say what you said before; say it now.” Ingram replied, “Man, 
what are you talking about?’ Defendant said, “Come on now; 
why don’t you say it now?” Before Ingram said anything else 
defendant threw up the gun and shot him in the face. Ingram 
died on the spot. Defendant went into Potts’ Pool Room, reload- 
ing the gun as he went. 


Policeman Jasper Christmas arrived on the scene within 
five minutes and found Ingram lying on the street five or six 
feet from Potts’ Pool Hall. He examined the body, found part 
of the head blown off, and determined that Lee Edward Ingram 
was dead. 

Defendant testified as a witness in his own behalf. He 


said he was twenty-one years of age, married but not living 
with his wife. He was casually acquainted with Lee Edward 
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Ingram and knew he went by the name of “Mule” Ingram. He 
first heard about Ingram in September 1971. At that time 
Ingram was with defendant’s wife, and as she left to go with 
defendant Mule Ingram “told me J had better not hit her.” He 
saw Ingram again in December 1971 in company with one Her- 
man Baldwin when Baldwin fired a gun toward defendant’s 
house. Defendant testified he had been informed by his brother 
that Mule Ingram, Herman Baldwin and Bo Didley were looking 
for him; that Mule was ‘“‘cursing and going on” and had a gun; 
“that Mule was the one that wanted to fight, and that Mule 
was pushing [putting] Herman up to fight me.” 


Defendant testified that he weighs 133 pounds and is 5 feet 
9 inches tall, and that Mule Ingram weighed about twenty 
pounds more and was about two inches taller. On 24 February 
1972 defendant worked in Aberdeen, returned to Rockingham 
after getting off work, and went to Quick’s Grill where he 
drank some beer and wine. He then went to the pool room 
where he saw several people including Mule Ingram. He heard 
Mule Ingram say, ‘“‘Damn—that damn ass is here now.” After 
hearing this, defendant left the pool room and got James Malloy 
to take him to get the shotgun, intending to talk to Ingram. 
“TI figured that was the only way I could talk to him to keep 
him away from me, to leave me alone.” Defendant further tes- 
tified that he had given Ingram no reason to call him a damn 
ass. He went to Maudie’s Place and got a shotgun his uncle had 
pawned there and returned, figuring that “if they seen me with 
the gun... I would have a better chance to talk with him and 
tell him to leave me alone.” When he got back to the Hast 
Washington Street area defendant got out of the truck and 
crossed the street to the sidewalk with the gun in his right hand, 
the barrel pointed downward. He saw Ingram standing facing 
the McDonald car, walked toward him, stopped five or six feet 
from him, and called his name. When Ingram turned to face 
him, defendant said, ‘“Mule, why do you and Herman want to 
fight me, man?” Ingram threw his arms up and said, ‘‘Man, I 
don’t mean no harm—-we don’t mean no harm,” but was coming 
toward defendant while making that statement; ‘‘and right 
after he said that he just made a jump, a lunge at me.” When 
Ingram made the lunge he was about an arm’s length away, 
and defendant “throwed the gun up and it shot.” 


Defendant said he did not recall pulling the trigger and 
meant only to scare Ingram to keep him off. He testified that 
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he entered the pool room and a man named Rush told him he 
had better run, whereupon he threw the gun down and ran. 
He said he never ejected the spent shell from the chamber and 
never reloaded the gun. He stated that he believed Ingram had 
a knife at the time but that he did not intend to kill Ingram. 
He denied saying to Ingram: “Say again what you said before, 
say it now, man.” 


Numerous witnesses testified that they had known defend- 
ant all of his life and that his general reputation was good. 


Albert McDonald, a rebuttal witness for the State, testified 
that he was in Potts’ Poo] Reom about ten o’clock when he heard 
the shot; that defendant came in and asked for Herman Bald- 
win “and said he was going to kill that son-of-a-bitch too’; that 
somebody said ‘‘Here comes the police,” and defendant ran 
toward the back door, threw the shotgun in the bathroom, 
and ran out. 


Mrs. Imogene McDonald testified that she talked with 
Lee Edward Ingram, the deceased, while her husband was in the 
pool room; that Ingram was sitting in her car, and when he 
opened the door to get out the defendant approached and said, 
“Say it now what you said before’; that Ingram then got out 
of the car and was turning around as he put his hand up and 
said, “Hold it, man, hold it,’ and defendant shot him; that 
they were three to six feet apart; that defendant then went into 
the poo] room; that Mule Ingram was her first cousin. 


Defendant’s motion for judgment of nonsuit at the close of 
all the evidence was denied. The jury convicted defendant of 
murder in the first degree and recommended mercy. Defendant 
appeals from a sentence of death by asphyxiation, assigning 
errors discussed in the opinion. 


Joseph G. Davis, Jr., Attorney for defendant appellant. 


Robert Morgan, Attorney General, and Howard P. Satisky, 
Assistant Attorney General, for the State of North Carolina. 


HUSKINS, Justice. 


The failure of the trial judge to inform the jury that a 
conviction of murder in the first degree would result in a 
mandatory sentence of death constitutes defendant’s first as- 
signment of error. 
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The jury returned a verdict of guilty of murder in the 
first degree with recommendation of mercy. Defendant contends 
that had the jury known a sentence of death would be pro- 
nounced notwithstanding the mercy recommendation it would 
not have convicted him of murder in the first degree. 


For reasons hereinafter stated, the death sentence pro- 
nounced in this case must be vacated and a life sentence 
pronounced in lieu thereof. In light of that fact, this assignment 
is overruled without discussion. 


[1] The propriety of informing the jury of the amount of pun- 
ishment which a verdict of guilty will empower or require the 
judge to impose was explored in depth by Justice Sharp, writing 
for the Court, in State v. Rhodes, 275 N.C. 584, 169 S.E. 2d 
846 (1969). The rule is stated in the following quotation from 
that case: 


“In this jurisdiction, except in one class of cases, the 
presiding judge fixes the punishment for a convicted de- 
fendant within the limits provided by the applicable statute. 
The exception is capital cases in which the jury may 
reduce the penalty from death to life imprisonment. G.S. 
14-17 (murder in the first degree) ; G.S. 14-21 (rape) ; G.S. 
14-52 (burglary in the first degree); G.S. 14-58 (arson). 
In all other instances, the jury has performed its function 
and discharged its duty when it returns its verdict of 
guilty or not guilty. [Citations omitted. ] 


“The amount of punishment which a verdict of guilty 
will empower the judge to impose is totally irrelevant to the 
issue of a defendant’s guilt. It is, therefore, no concern of 
the jurors.” 


Since 18 January 19738, the law enunciated in Rhodes has 
become, and is now, applicable in all cases without exception, 
including capital cases, because juries in this State no longer 
have the discretionary power to reduce the penalty in capital 
cases from death to life imprisonment. State v. Waddell, 282 
N.C. 481, 194 S.E. 2d 19 (decided 18 January 1978). 


[2] Defendant contends the court erred in allowing the solicitor 
to propound leading questions. His second assignment is based 
on exceptions to the following questions: 


1. “Did you see the defendant, Harold Legusta Watkins, 
about that time?’ 
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2, “Was Ingram doing anything at all to Watkins at this 
time?” 


3. “At the time he shot Lee Edward Ingram, was Lee 
Edward Ingram doing anything at all to Watkins?” 


4, “Did you see him load it again?” 


These questions do not necessarily suggest the answer 
desired although all of them could be answered yes or no. Be 
that as it may, “[t]he allowance of leading questions is a 
matter entirely within the discretion of the trial judge, and his 
rulings will not be reviewed on appeal, at least in the absence 
of a showing of abuse of discretion.” Stansbury, N. C. Hvidence 
$ 81 (2d ed. 1963); State v. Frazier, 280 N.C. 181, 185 8.E. 
2d 652 (1972); State v. Harris, 222 N.C. 157, 22 S.E. 2d 229 
(1942) ; State v. Buck, 191 N.C. 528, 182 8.E. 151 (1926). No 
abuse of discretion is shown and no prejudice to defendant is 
discernible. Defendant’s second assignment is therefore over- 
ruled. 


Defendant’s third assignment of error is grounded on the 
failure of the court to instruct the jury on the right of self- 
defense. 


Where the evidence is insufficient to invoke the doctrine of 
self-defense, the trial judge is not required to instruct the jury 
thereon. State v. Freeman, 275 N.C. 662, 170 S.E. 2d 461 
(1969) ; State v. McLawhorn, 270 N.C. 622, 155 S.E. 2d 198 
(1967) ; State v. Chavis, 80 N.C. 358 (1879). Indeed, it would 
be error to do so. State v. Johnson, 278 N.C. 252, 179 S.E. 2d 
429 (1971). 


On the other hand, where defendant’s evidence is sufficient 
to warrant a charge on self-defense, the instruction must be 
given even though the State’s evidence is contradictory. State 
v. Hipp, 245 N.C. 205, 95 S.E. 2d 452 (1956) ; State v. Greer, 
218 N.C. 660, 12 S.E. 2d 238 (1940). In resolving this question 
the facts are to be interpreted in the light most favorable to 
defendant. State v. Finch, 177 N.C. 599, 99 S.E. 409 (1919). 
No special prayer for the instruction need be given. State v. 
Todd, 264 N.C. 524, 142 8.E. 2d 154 (1965); State v. Wagoner, 
249 N.C. 637, 107 S8.E. 2d 838 (1959). 


[3] Applying the foregoing principles, we hold that the evi- 
dence when considered in the light most favorable to defendant 
did not warrant an instruction on self-defense. In essence, 
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defendant testified that he went after the shotgun so he could 
discuss the apparent enmity of deceased toward him on an equal 
basis and without fearing for his own safety. “I figured if I 
had a gun, I would have a better chance to talk with him and 
tell him to leave me alone, than without it.” He alighted from 
the truck with gun in hand and crossed the street to the side- 
walk on the other side with the gun pointed toward the ground. 
He saw deceased, walked toward him, stopped five or six feet 
from him, and called his name. Deceased turned and faced 
defendant. Defendant said, “Mule, why do you and Herman 
want to fight me, man?’ Deceased then started walking toward 
defendant with his hands in his back pockets. He threw up 
his arms and said, “Man I don’t mean no harm—we don’t mean 
no harm.” Immediately after making that statement he lunged 
at defendant with arms outstretched. At that moment the shot- 
gun was still pointed toward the ground, but after the lunge, 
“IT throwed the gun up... and it shot. I don’t know for sure 
if I pulled the trigger, I didn’t mean to pull the trigger, I 
meant to scare him to keep him back off of me.” Defendant 
saw no weapon in possession of the deceased and none was found 
upon his body. 


At most, defendant’s testimony makes out a non-felonious 
assault upon defendant by deceased. Assuming the truth of such 
evidence, it afforded defendant no legal basis for the intentional 
use of deadly force under the guise of self-defense. The law does 
not sanction the use of deadly force to repel simple assaults. 
State v. Ellerbe, 223 N.C. 770, 28 S.E. 2d 519 (1944); State v. 
Dills, 196 N.C. 457, 146 S.E. 1 (1929). 


Nor does the State’s evidence show self-defense. The State’s 
witness Staton testified that defendant walked up to the de- 
ceased, said “Say what you said before,” then raised the gun 
and shot him before Ingram said anything else. The State’s wit- 
ness Mrs. McDonald testified that “the defendant came up. 
Ingram was getting ready to turn around when the defendant 
says, ‘Say it now what you said before,’ and Ingram got out of the 
car, and he was turning around; and he put his hand up and 
said, ‘Hold it, man, hold it,’ and the defendant shot him.” 


Thus, the State’s evidence shows defendant shot deceased 
in cold blood, without provocation, under circumstances in 
which no reasonable man would have felt any apprehension of 
great bodily harm. Such evidence affords no basis whatsoever 
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for an instruction on self-defense. See State v. Johnson, supra 
(278 N.C, 252, 179 S.E. 2d 429). 


One who is an aggressor, or one who enters a fight volun- 
tarily without lawful excuse, may not plead self-defense when 
he slays his adversary. State v. Randolph, 228 N.C. 228, 45 
S.E. 2d 182 (1947). “The right of self-defense is available only 
to a person who is without fault, and if a person voluntarily, 
that is, aggressively and willingly, without legal provocation 
or excuse, enters into a fight, he cannot invoke the doctrine of 
self-defense unless he first abandons the fight and withdraws 
from it and gives notice to his adversary that he has done so,” 
State v. Davis, 225 N.C. 117, 33 S.E. 2d 628 (1945). Accord, 
State v. Johnson, supra (278 N.C. 252, 179 §.E. 2d 429); State 
v. Church, 229 N.C. 718, 51 S.E. 2d 345 (1949). Thus the trial 
court correctly refrained from charging on self-defense. The 
evidence was sufficient to invoke the theory of accident, and 
the court properly presented that phase of the matter to the 
jury. Defendant’s third assignment of error is overruled. 


Defendant’s fourth and fifth assignments of error relating 
to the failure of the court to charge on voluntary manslaughter 
and relating to acceptance of an allegedly improper verdict are 
overruled without discussion. See State v. Freeman, 275 N.C. 
662, 170 S.E. 2d 461 (1969); State v. Baldwin, 276 N.C. 690, 
174 8.E. 2d 526 (1970). 


Finally, defendant assigns as error the death sentence pro- 
nounced in this case. For the reasons which follow, this assign- 
ment is good. 


[4] The decision of this Court in State v. Waddell, 282 N.C. 
431, 194 S.E. 2d 19 (decided 18 January 19783), judicially sev- 
ered the unconstitutional discretionary proviso from G.S. 14-17 
(and other statutes relating to capital crimes) and left stand- 
ing the remainder of each statute as the only valid expression 
of the legislative intent, with death as the mandatory punish- 
ment for murder in the first degree, rape, burglary in the first 
degree and arson. The effect of that severance was to change the 
penalty for first degree murder, and the other capital crimes, 
from death or life imprisonment in the discretion of the jury to 
mandatory death. We regarded the change as an unforeseeable 
judicial enlargement of the penalty for the four capital crimes 
in this State and held that the enlarged penalty, 7.e., mandatory 
death, could not be constitutionally applied ex post facto. For 
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that reason, Waddell specifically holds that the mandatory death 
penalty for murder in the first degree, rape, burglary in the 
first degree and arson may not be constitutionally applied to 
any offense committed prior to 18 January 1978, the date 
Waddell was handed down. Therefore, since the murder of Lee 
Edward Ingram, for which defendant was convicted, occurred 
on 24 February 1972, the mandatory death penalty cannot be 
applied. 


Accordingly, the judgment of the Superior Court of Rich- 
mond County insofar as it imposed the death penalty upon 
this defendant is reversed. The case is remanded to the Superior 
Court of Richmond County with directions to proceed as fol- 
lows: 


1. The presiding judge of the Superior Court of Richmond 
County will cause to be served on the defendant, Harold Legusta 
Watkins, and on his counsel of record, notice to appear during 
a session of said Superior Court at a designated time, not less 
than ten days from the date of the notice, at which time, in 
open court, the defendant, Harold Legusta Watkins, being 
present in person and being represented by his counsel, the 
presiding judge, based on the verdict of guilty of murder in the 
first degree with recommendation of mercy returned by the jury 
at the trial of this case at the November 13, 1972 Session, 
will pronounce judgment that the defendant, Harold Legusta 
Watkins, be imprisoned for life in the State’s prison. 


2, The presiding judge of the Superior Court of Richmond 
County will issue a writ of habeas corpus to the official having 
custody of the defendant, Harold Legusta Watkins, to produce 
him in open court at the time and for the purpose of being 
present when the judgment imposing life imprisonment is 
pronounced. 


Remanded for judgment. 
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STATE OF NORTH CAROLINA v. DOUGLAS THORNTON 


No. 56 
(Filed 1 June 1973) 


1. Criminal Law § 21— trial without preliminary hearing 


The accused may be tried upon a bill of indictment without a 
preliminary hearing. 


2. Criminal Law § 26; Narcotics § 5— conviction of possession and dis- 
tribution of heroin —no double jeopardy 


Possession of heroin and distribution of heroin are separate 
and distinct crimes, and each may be punished as provided by law; 
therefore, defendant was not subjected to double jeopardy when he 
was placed on trial for the two offenses and consecutive sentences 
were imposed for two convictions. 


3. Criminal Law §§ 78, 163— jury charge — assignment of error to en- 
largement of stipulation — necessity for objection 


The general rule that objections to the charge in stating the 
contentions of the parties or in recapitulating the evidence must be 
called to the court’s attention in apt time to afford the opportunity 
for correction was not applicable in this case where defendant’s as- 
signment of error was addressed to the court’s enlargement of a 
stipulation between the State and defendant which had been entered 
into evidence. 


4. Narcotics § 4.5— stipulation of chemist’s testimony — instruction as- 
suming substance obtained from defendant was heroin 


Where the State and defendant stipulated that a named SBI 
chemist analyzed one of three glassine envelopes turned over to him 
by Police Officer Fuller and the chemist was prepared to testify 
that the envelope contained heroin, but the trial court instructed that 
it was stipulated that the chemist analyzed the contents of one of 
the very envelopes bought from defendant by Officer Thompson and 
turned over to Officer Fuller, the trial court removed all doubt con- 
cerning a material fact the State was required to prove, i.e., whether 
the material eventually analyzed by the SBI chemist was part of 
the material defendant sold to Officer Thompson; therefore, defend- 
ant is entitled to a new trial based on the court’s error in assuming 
the existence of a material fact in issue. 


ON certiorari to the Court of Appeals to review its decision, 
17 N. C. App. 225. 


Defendant was tried on separate bills of indictment charg- 
ing two violations of the North Carolina Controlled Substances 
Act on 18 March 1972: (1) distribution of heroin in violation 
of G.S. 90-95(a) (1), and (2) possession of heroin in violation 
of G.S. 90-95 (a) (8). 
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After the jury was selected, sworn and empaneled, the 
following colloquy occurred among the solicitor, defense counsel, 
and the court: 


“MR. BRANNON [the Solicitor]: Before we begin the 
evidence, it is my understanding that the State and the 
defendant in the trial of this case will stipulate that this 
item of paper which I would now like to mark for identifica- 
tion as Court’s Exhibit One, or State’s Ex. No. 1, as your 
Honor sees fit, is the laboratory report in this case from 
the State Bureau of Investigation Crime Lab, Raleigh, North 
Carolina, and that Mr. Neal C. Evans, a chemist in the field 
of forensic chemistry of the S.B.I. lab, analyzed one of 
the three glassine envelopes turned over to Mr. N. C. 
Evans by Mr. J. C. Fuller, and that this lab report reflects 
the examination of the first and the only one of the three 
glassine envelopes turned over and examined by Mr. N. C. 
Evans, and if he were called to testify he would testify 
that the one glassine envelope that he examined contained 
the schedule one substance heroin; is that correct? 


“Mr. LOFLIN [Defense Counsel]: That is correct. 


“CouRT: Is there any contention as to the credentials 
of Mr. Evans? 


“MR. LOFLIN: No sir, there is not. 


“Court: Then it is stipulated by the State and the 
defendant that Mr. Evans is a chemist and qualified to 
testify as an expert in the field of chemistry, and if present 
would testify that he examined the contents of one of the 
three bags turned over to him as will appear from the 
chain of evidence, and that that bag contained a Category 
one substance, to wit: heroin.” 


The State’s evidence tends to show that on 18 March 1972 
at about 4:55 p.m. defendant sold three bags purporting to 
contain heroin for $30.00 to C. R. Thompson, a Durham Police- 
man acting at the time as an undercover agent. Officer Thomp- 
son had been introduced to defendant by a man named Willie 
Linwood Smith whose nickname was “Joe Baby.” Joe Baby 
knew most of the people who were dealing in heroin, and he 
went from place to place in the City of Durham contacting these 
people, introducing the officer to them, and the officer would 
attempt to make purchases. 
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On 18 March about 4:55 p.m. Joe Baby and Officer Thomp- 
son went to an apartment building located at 311 LaSalle 
Street, known as Duke Manor Apartments. They had been 
there several times before. They entered an apartment and Joe 
Baby told defendant that Thompson wanted to buy three bags 
of heroin. “At this time Joe Baby and Doug Thornton went back 
in the back room, got out of the view of me, and stayed about 
two or three minutes, maybe not quite that long, then they 
came back and Doug had three bags in his hand. I gave him 
$30 and he gave me three bags of white powder. ... I put the 
three bags in by left sock, because I wanted the people to 
think I was scared the man might try to stop me and search 
me or something like that. The ‘man’ is a slang expression for 
a police officer.” 


Officer Thompson further testified that he and Joe Baby 
left after the transaction; that he eventually took Joe Baby 
home and then went to his own residence and marked the little 
cellophane bags with his initials, the date and the time and then 
put the little bags in an envelope which he folded up and put 
in his billfold. On 21 March he turned the envelope and its 
contents over to Sergeant Ronald Cooper. 


With respect to the three glassine bags of white powder 
allegedly purchased from defendant, Officer Thompson testified 
on direct and cross-examination as follows: “This was about 
4:55 in the afternoon, and not 9:15 in the morning. I am ab- 
solutely sure of the time. I could have purchased some white 
powder that morning, I am not sure. During this time I was 
going to a number of places and making a number of purchases. 
I could have made some more purchases either before or after or 
both on this very same day, March 18. I am very sure that these 
white glassine envelopes are the very same the defendant Mr. 
Thornton gave me in return for some money because I wrote 
my initials, the date, and the time on this... . I can’t recall how 
many little white powder envelopes I may have purchased at 
various places on March 18. What I would do if I would cop 
(purchase) heroin from more than one person, I would then 
initial the envelopes so I wouldn’t get them confused with some- 
body else’s. However, I didn’t initial them until I got home.... 
IT am not sure [which foot I put them in]. I think I put them in 
my left pocket though. I don’t think I put them in my sock. I 
am not positive.” Officer Thompson further said he was not 
sure he didn’t buy more glassine envelopes after leaving defend- 
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ant’s apartment but is “pretty sure” that the three glassine bags 
(State’s Exhibits 2, 8 and 4) are the ones received from defend- 
ant in return for $30.00. 


Sergeant Ronald Cooper testified that he received from 
Officer Thompson the three glassine bags, State’s Exhibits 2, 
3 and 4, in a large envelope (State’s Exhibit 5). On March 22 
he took the envelope out of his safe and gave it to J. C. Fuller 
to carry to the SBI lab for analysis. 


Officer J. C. Fuller testified that he received from Sergeant 
Ronald Cooper on March 22 the large white envelope marked 
Exhibit 5, took it to Raleigh and delivered it to Chemist Neal Ev- 
ans. He said he later received it back from the SBI lab in a large 
envelope (State’s Exhibit 6) which, when opened, contained 
State’s Exhibits 2, 3, 4 and 5, together with the lab report of the 
examination of one of the three bindles. 


State’s Exhibits 1, 2, 8, 4, 5 and 6 were offered and re- 
ceived into evidence without objection. 


Defendant testified in his own behalf. He stated that the 
substance he sold to Officer Thompson was not heroin; that 
the three bags were “dummies,” made up of milk, sugar and 
quinine; that these dummies were furnished by the police 
informer (Joe Baby) who accompanied the officer to the apart- 
ment; that sale of the dummies was a scheme originated by 
the informer, not the defendant, to trick Officer Thompson out 
of his money; that the $380.00 Thompson paid for the dummies 
was divided between the informer and the defendant. 


Defendant admitted that he was a heroin addict of three 
or four years duration and that he had served time in Central 
Prison for common law robbery. 


In rebuttal on behalf of the State, “Joe Baby” Smith testi- 
fied that he had known defendant about six years; that he was 
working with the police department and took Officer Thompson 
to defendant’s apartment on March 18; that Thompson 
said he wanted three bags of heroin, “so we gave the man 
three bags. Thompson gave Doug Thornton $30. Then we left.” 


This witness admitted on cross-examination that he began 
using heroin in the summer of 1971; that he got his supply from 
New York and brought large quantities of heroin back to Dur- 
ham for purpose of sale; that he had pushers working for him 
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and had been arrested some five or six times on drug related 
charges; that he stopped using heroin after he started working 
with Officer Thompson. His testimony is rather equivocal re- 
garding the alleged scheme related by defendant to sell Officer 
Thompson dummies and trick him out of his money, but he 
emphatically denied receiving from defendant any part of the 
$80.00 paid by Officer Thompson. 


Defendant was convicted of both crimes charged in the two 
indictments and sentenced to imprisonment for a term of five 
years in each case, the sentences to run consecutively. On appeal, 
the Court of Appeals ordered a new trial for error in the 
charge and further held that defendant could not be convicted 
and punished under both bills of indictment because the pos- 
session and the distribution in point of time were the same and 
in law constituted only one crime. We allowed the State’s 
petition for certiorari to review that decision. Errors urged by 
both the State and the defendant will be treated in the opinion. 


Robert Morgan, Attorney General; R. S. Weathers, Assist- 
ant Attorney General, for the State of North Carolina, appellant. 


Loflin, Anderson, Loflin and Goldsmith by Thomas F., 
Loflin III, Attorneys for defendant appellee. 


HUSKINS, Justice. 


Before pleading to the charges contained in the bills of 
indictment, defendant moved that both cases be remanded to 
the district court for a preliminary hearing. Denial of this 
motion constitutes defendant’s first assignment of error. 


[1] Defendant asks this Court to reexamine prior decisions 
holding that a preliminary hearing is not an essential prerequi- 
site to a valid indictment. He argues that a mandatory prelimi- 
nary hearing prior to indictment would result in a more realistic 
evaluation of the case by both prosecution and defense, and thus 
lead to more effective plea-bargaining and a consequent lessen- 
ing of the case load. The argument is not persuasive. It is 
firmly established by a long line of cases that the accused may 
be tried upon a bill of indictment without a preliminary hearing. 
We adhere to our former rulings. See State v. Foster, 282 N.C. 
189, 192 S.E. 2d 320 (1972); State v. Bryant, 282 N.C. 92, 191 
S.E. 2d 745 (1972); State v. Hartsell, 272 N.C. 710, 158 S.E. 
2d 785 (1968); State v. Overman, 269 N.C. 458, 153 S.E. 2d 
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44 (1967); State v. Hargett, 255 N.C. 412, 121 S.E. 2d 589 
(1961) ; State v. Hackney, 240 N.C. 280, 81 S.E. 2d 778 (1954). 


[2] Defendant moved for judgment of nonsuit on the indict- 
ment charging illegal possession of heroin on the ground that 
any possession shown by the evidence was incidental to the 
transaction involving the alleged sale of the heroin and that it 
constitutes double jeopardy under both State and Federal Con- 
stitutions to place him on trial for two offenses and impose 
consecutive sentences for two convictions. We expressly held 
to the contrary in State v. Cameron, 283 N.C. 191, 195 S.E. 2d 
481 (1978), and we reaffirm that ruling here. Possession of 
heroin and distribution of heroin are separate and distinct 
crimes and each may be punished as provided by law. The 
decision of the Court of Appeals is erroneous insofar as it sus- 
tains this contention. 


After the jury was empaneled and before the introduction 
of evidence, the stipulation appearing in the statement of facts 
was agreed upon and entered of record. The trial judge in his 
charge, while recapitulating the State’s evidence, characterized 
the stipulation as follows: “ ... Mr. Thornton went to the 
back room; ... when he returned he had with him three bags 
of heroin, or three bags of some substance; .. . Thompson took 
the bags and paid to Mr. Thornton the sum of $30 and left. 
Now, it was stipulated at the outset of this trial that that 
material, or some of it, was analyzed by the State Bureau of 
Investigation, and that the chemist who is a duly qualified 
expert in the field of qualitative analysis, would testify if he 
were here that upon analysis of this material he found it to be 
the narcotic drug known as heroin. Now, what his findings 
would be is not in contest, so if I refer to the contents of the 
bags as heroin, I do so simply because there is no argument 
that that is what the analysis would show. We do that simply 
to avoid the necessity of bringing the chemist over here to 
say what he has written in a letter.” (Emphasis added.) Defend- 
ant did not call this portion of the charge to the court’s attention 
to afford the opportunity for correction but now assigns same 
as error. 


[3] ‘The general rule is that objections to the charge in stating 
the contentions of the parties or in recapitulating the evidence 
must be called to the court’s attention in apt time to afford the 
opportunity for correction, in order that an exception thereto 
will be considered on appeal.” 3 Strong N. C. Index 2d, Criminal 
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Law § 168 (1967); State v. Gaines, 283 N.C. 38, 194 S.E. 2d 
8389 (19738). However, the general rule does not apply here since 
defendant’s assignment of error is not addressed to the court’s 
recapitulation of evidence; rather, it is addressed to the court’s 
enlargement of the stipulation. The stipulation itself “is not 
evidence, but rather removes the admitted fact from the field of 
evidence by formally conceding its existence.” State v. McWil- 
liams, 277 N.C. 680, 178 S.E. 2d 476 (1971), quoting Stansbury, 
N.C, Evidence § 166 (2d ed. 1968). 


The stipulation in question, when stripped of unnecessary 
verbiage, simply states that Neal C. Evans, an expert in the 
field of forensic chemistry and employed by the SBI laboratory, 
analyzed one of the three glassine envelopes turned over to him 
by J. C. Fuller, which analysis showed that the envelope con- 
tained heroin; and that Mr. Evans would so testify if called 
as a witness. The stipulation does not state that any of the 
envelopes bought from defendant by Officer Thompson were 
among the glassine envelopes turned over to Mr. Evans by J. C. 
Fuller. It was left to the State to prove that fact, and the 
State offered ample evidence to show that the envelopes pur- 
chased from defendant were marked by Thompson with his 
initials, the date and the time and then turned over to Sergeant 
Ronald Cooper who delivered them to J. C. Fuller. 


Notwithstanding such evidence, however, defendant elicited 
testimony tending to show that the glassine envelopes initially 
marked by Thompson were not those purchased from defendant. 
By cross-examination of Officer Thompson, defendant produced 
evidence tending to show the possibility of a “mix-up” resulting 
in a mislabeling of purchased glassine envelopes. On direct 
examination Officer Thompson testified that he put the en- 
velopes purchased from defendant into his left sock; on cross- 
examination he said, “I think I put them in my left pocket.” 
Thompson further testified on cross-examination that he did 
not mark the envelopes in question as being those purchased 
from defendant until “after I got home,” and that “I can’t 
recall how many little white powder envelopes I may have 
purchased at various places on March 18... I didn’t initial 
them until I got home.” In addition, defendant testified that 
the envelopes he sold Officer Thompson were “dummies” con- 
taining only milk, sugar and quinine. 


[4] Thus, defendant not only failed to concede that the envelope 
later found by the chemist to contain heroin was one of the en- 
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velopes purchased from him, he also affirmatively challenged 
the State’s evidence that such was the case. In instructing the 
jury that it was stipulated that the chemist analyzed the con- 
tents of one of the very envelopes bought from defendant and 
found it to be heroin, the court removed all doubt concerning 
a material fact the State was required to prove. Such inadvert- 
ence on the part of the court effectively negated the paramount 
issue raised, z.€., whether the material eventually analyzed by 
the SBI chemist was part of the material defendant sold to 
Officer Thompson. This unintentional expression by the court, 
which assumed the existence of a material fact in issue, was 
prejudicial error and entitles defendant to a new trial. The 
Court of Appeals correctly so held. 


Other assignments concern matters not likely to arise again 
and, for that reason, they will not be discussed. 


The decision of the Court of Appeals awarding defendant 
a new trial is modified to conform to this opinion and, as thus 
modified, affirmed. 


Modified and affirmed. 





STATE OF NORTH CAROLINA v. ROBERT JEROME LAMPKINS 


No. 94 
(Filed 1 June 1978) 


1. Criminal Law § 46— flight of defendant — sufficiency of evidence to 
support instructions 


Trial court’s instruction with respect to the flight of defendant 
was supported by the evidence where it tended to show that numerous 
attempts were made by an officer to locate defendant but four months 
elapsed after commission of the offense before defendant was appre- 
hended. 


2. Criminal Law § 118— misstatement of contention—~no prejudice 


The trial judge may have overstated the State’s contentions with 
respect to the flight of defendant by saying that defendant left the 
county and town where the alleged offense took place; however, error 
in stating where defendant fled was not material and that slight in- 
accuracy in the statement of contentions is not reversible error since 
the misstatement was not called to the court’s attention in apt time 
to allow correction. 
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3. Criminal Law §§ 88, 169— cross-examination as to collateral matter — 
instruction to disregard testimony — no error 


The general rule that answers made by a witness to collateral 
questions on cross-examination are conclusive does not preclude the 
examiner from pressing or sifting the witness by further cross- 
examination; therefore, there was no error in the cross-examination of 
defendant in a first degree burglary case with respect to his involve- 
ment as defendant in a nonsupport case, particularly where there 
were no objections to the questions asked or motions to strike the 
answers given and where the trial court subsequently explained the 
solicitor’s reasons for the cross-examination and unequivocally with- 
drew the testimony from the jury’s consideration. 


4, Burglary and Unlawful Breakings § 5— first degree burglary — suf- 
ficiency of evidence 


In a first degree burglary case, testimony of a witness, standing 
alone, was sufficient to carry the case to the jury where that testimony 
tended to show that defendant entered the witness’s apartment and 
started hitting her, pushed her on the bed and verbally indicated his 
intention to have intercourse with her; the witness fled from the 
apartment while defendant was removing his trousers; defendant over- 
took the witness and continued the assault until a neighbor yelled at 
him, whereupon defendant fled; and the witness had previously known 
defendant and recognized him when he passed the lighted bathroom. 


APPEAL by defendant from Collier, J., 4 December 1972 
Session of FORSYTH Superior Court. 


Defendant was tried upon a bill of indictment charging him 
with first degree burglary. He entered a plea of not guilty. 


The State’s evidence tended to show that Miss Linda Faye 
Crockett lived alone in a two-bedroom apartment in Winston- 
Salem, North Carolina. On the night of 28 July 1972, she 
retired around midnight and left the light on in her bathroom 
with the door partially open. About 80 minutes later Miss 
Crockett heard someone at her front room window. After trying 
without success to call a neighbor, she went to her bedroom 
door where she encountered a man who came through the 
window and started hitting her. Miss Crockett’s assailant 
pushed her on the bed, tore her clothes off and verbally indicated 
his intentions to have intercourse with her. She managed to flee 
out the back door of the apartment while her assailant was 
removing his trousers. He overtook her and continued the assauit 
until a neighbor “yelled” at him. Her assailant then fled. Miss 
Crockett had previously known defendant and testified that 
she recognized him when he passed the lighted bathroom. 
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Defendant and his several witnesses testified that defendant 
left Winston-Salem with his girl friend on or about the 21st 
day of July 1972 and that he did not return to Winston-Salem 
until on or after 1 August 1972. Defendant positively testified 
that he was in Gastonia on the night of 28 July 1972 and that 
he did not rape Miss Crockett. 


| The jury returned a verdict of guilty of first degree bur- 
glary. 


Attorney General Morgan; Assistant Attorney General 
H.A. Cole, Jr., and Assistant Attorney General Walter E. Ricks 
III for the State. 


Legal Aid Society of Forsyth County by David B. Hough, 
attorney for defendant. 


BRANCH, Justice. 


[1] Defendant contends that the trial judge erred by instruct- 
ing the jury as to flight by defendant because there was no 
evidence in the record to support such instruction. 


The challenged portion of the charge reads as follows: 


“Now the State contends that the defendant in this 
case left Forsyth County and Winston-Salem sometime 
shortly after this alleged burglary took place, and he re- 
mained gone for some period of time thereafter. 


Now evidence of flight may be considered by you 
together with all other facts and circumstances in this 
case in determining whether the combined circumstances 
amount to an admission or show a consciousness of guilt. 
However, proof of this circumstance is not sufficient, in 
itself, to establish the defendant’s guilt.” 


The evidence relating to defendant’s flight after the alleged 
crime was the statement of Officer Kenneth Ray Cook of the 
Winston-Salem Police Department, viz: 


“IT made numerous checks at locations throughout the 
east side in an attempt to locate the defendant, and it 
was approximately four months later that I finally talked 
with him. I had a warrant with me and I placed the defend- 
ant under arrest for first degree burglary.”’ 
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Authority is somewhat meager and diverse on the precise 
question here presented. 


Some jurisdictions hold that flight before arrest raises a 
legal presumption of guilt. Annot., 25 A.L.R. 886, at 890; 29 Am. 
Jur. 2d Evidence § 280. 


The rule in North Carolina is that flight of an accused may 
be admitted as some evidence of guilt. However, such evidence 
does not create a presumption of guilt, but may be considered 
with other facts and circumstances in determining whether all 
the circumstances amount to an admission of guilt or reflect a 
consciousness of guilt. Proof of flight, standing alone, is not 
sufficient to amount to an admission of guilt. An accused may 
explain admitted evidence of flight by showing other reasons 
for his departure or that there, in fact, had been no departure. 
State v. Self, 280 N.C. 665, 187 S.E. 2d 98; State v. Gaines, 
260 N.C. 228, 182 S.E. 2d 485; State v. Downey, 253 N.C. 348, 
117 S.E. 2d 39; State v. Godwin, 216 N.C. 49, 3 S.E. 2d 347; 
State v. Payne, 213 N.C. 719, 197 S8.E. 578; State v. Lewis, 209 
N.C, 191, 183 S.E. 357; State v. Hairston, 182 N.C. 851, 109 
S.E. 45; State v. Malonee, 154 N.C. 200, 69 S.E. 786; 2 Stans- 
bury North Carolina Evidence § 178 (Brandis rev. 1973). 


This Court, in accord with earlier decisions, has recently 
approved an instruction nearly identical to the one here 
challenged. State v. Self, supra. However, we must consider 
defendant’s contention that there is no evidence in the record 
warranting such instruction. 


Defendant did not object to the introduction of the evidence 
as to flight and, therefore, the coimpentency of the evidence is 
not challenged. State v. Camp, 266 N.C. 626, 146 S.E. 2d 643; 
State v. Gaskill, 256 N.C. 652, 124 S.E. 2d 873. Moreover, most 
jurisdictions recognize that testimony of a law enforcement 
officer to the effect that he searched for the accused without 
success after the commission of the crime is competent. See 
eases collected in Annot., 25 A.L.R. 886; Wharton’s Criminal 
Evidence § 214 (1972). See also State v. Wallace, 162 N.C. 
622, 78 S.E.1; State v. Jones, 98 N.C. 611. 


A trial judge should never give instructions to a jury which 
are not based upon a state of facts presented by some reason- 
able view of the evidence. When such instructions are prejudicial 
to the accused he would be entitled to a new trial. State v. 
McClain, 282 N.C. 396, 193 S.E. 2d 113; State v. McCoy, 236 
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N.C. 121, 71 S.E. 2d 921; State v. Wilson, 104 N.C. 868, 10 
S.E. 815. This rule is consistent with the statement of the 
Court in State v. Gaskins, 252 N.C. 46, 112 S.E. 2d 745: 


“|, . (EB) vidence which merely shows it possible for 
the fact in issue to be as alleged, or which raises a mere 
conjecture that it was so, is an insufficient foundation for 
a verdict, and should not be left to the jury.’ State v. Vinson, 
638 N.C. 385, 388. ‘... (S)uch facts and circumstances as 
raise only a conjecture or suspicion ought not to be allowed 
to distract the attention of juries from material mat- 
ters...’ Pettiford v. Mayo, 117 N.C. 27, 28, 28 S.E. 252, 
253.” 


The defendant’s flight was submitted to the jury as a cir- 
cumstance showing some evidence of guilt in the case of State v. 
Beard, 207 N.C. 678, 178 8.E. 242. We quote the pertinent portion 
of that case: 


“The evidence tending to show that the defendant was 
not at his father’s home in Lenoir when the officers went 
there, after the arrest of Alvin Eller, in search of the 
defendant, was at least not prejudicial to the defendant, 
whose evidence tended to show that his absence from his 
father’s home, where he was living at the date of the 
homicide, had no connection with the charge against him in 
this case. The evidence for the defendant tended to show 
that he left his father’s home several days after the 
homicide and before he was accused of the murder of the 
deceased, and went to a distant state, in compliance with 
the terms of a judgment against the defendant in a criminal 
action pending in the Superior Court of Caldwell County. 
This evidence was properly submitted to the jury as tend- 
ing to rebut any presumption against the defendant in this 
case, from his absence from his home after the murder 
of Augustus Bounos.” 


The Supreme Court of Missouri considered a question 
similar to the one here presented in State v. Davis, 287 Mo. 
237, 140 S.W. 902. There the Court said: 


“The instruction as to flight was in approved form 
and the evidence of the city marshal, who testified as to 
his search for appellant from the 3d to the 7th of February 
and his subsequent capture in another county, justified the 
court in giving it.” 


N.C. ] SPRING TERM 19738 d25 


rr a 


State v. Lampkins 


ee 





We conclude that the judge’s charge as to flight was based 
on evidence reasonably supporting the theory that defendant 
had fled after commission of the crime. 


[2] Perhaps the trial judge inadvertently overstated the State’s 
contentions by saying that defendant left Forsyth County and 
Winston-Salem; however, error in stating contentions as to 
where defendant had fled is not material, and this slight in- 
accuracy in the statement of contentions will not be held reversi- 
ble error since the misstatement was not called to the court’s 
attention in apt time to allow correction. State v. McClain, supra; 
State v. Butler, 269 N.C. 738, 153 S.E. 2d 477; State v. Shu- 
maker, 251 N.C. 678, 111 S8.E. 2d 878. 


Defendant’s defense of alibi was properly and fairly pre- 
sented to the jury by the trial judge, and defendant was given 
full opportunty to cross-examine witnesses and to explain his 
departure. 


This assignment of error is overruled. 


[3] Defendant next contends that the trial judge erred by 
allowing the Solicitor to cross-examine him concerning a crime 
for which he has not been convicted. 


Defendant was asked if he had been arrested and con- 
victed of nonsupport on 9 May 1972. He admitted the arrest 
but denied having been convicted, explaining that the warrant 
had actually been issued for his brother. The Solicitor continued 
to cross-examine in this vein: 


“Q. Do you deny having a child by Beverly McDowell? 


A. Yes, I deny. I did not. I went to court for it yesterday. 
They said they couldn’t try me if I am the wrong one, 
so they issued a capias on my brother. 


. Didn’t they find you guilty? 
. No, they didn’t. 


. And give you six months assigned to the North Carolina 
Department of Corrections? 


. No, they didn’t. 
. In jail? 
No. 


>O> O PO 
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. And to pay the costs? 
No. 


And to pay $15 a week to Artemia McDowell, born 
August 1, 1971? 


. I don’t know when the baby was born. It is not mine. 
And you are not paying anything on it? 


. No, I am not because my name is not Roger Lampkins, 
and I went to court for it. (R pp 40-41).” 


After a brief recess, the court stated to the jury: 


> D> OPO 


“3. ‘COURT: Members of the jury, due to the apparent 
misunderstanding or conflict regarding the nonsupport 
charge about which questions were asked this morning per- 
taining to the defendant, we made an investigation during 
the noon hour, the State and defendant’s attorney, and 
they agreed that I could explain to you that that pertains 
to his brother, the defendant’s brother, and not the defend- 
ant, because of the similarity of the names that was causing 
a great deal of confusion. So for the record and for every- 
one’s benefit, for what benefit it might be, that did not 
pertain to this defendant, that nonsupport business that 
took place earlier in the week in the lower court.’ ” 


Ordinarily, there must be timely objection when the evi- 
dence is offered in order to present on appeal a contention that 
evidence is incompetent. State v. Mitchell, 276 N.C. 404, 172 
S.E. 2d 527; State v. Williams, 274 N.C. 828, 168 S.E. 2d 3538; 
State v. Camp, supra. And exceptions which appear nowhere in 
the record except in the assignments of error will not be con- 
sidered on appeal. State v. Washington, 288 N.C. 175, 195 S.E. 
2d 584; Bunn v. Bunn, 262 N.C. 67, 186 S.E. 2d 240; Cratech v. 
Taylor, 256 N.C. 462, 124 S.E. 2d 124; Rule 21 of the Supreme 
Court Rules of Practice. 


An examination of that portion of the record here chal- 
lenged reveals no objections to the questions asked or motions 
to strike the answers given. Nor does the record show exceptions 
except within the assignment of error. However, because of the 
gravity of the crime charged, we elect to consider the contention 
here presented. State v. Gaskill, supra. 


The general rule that answers made by a witness to col- 
lateral questions on cross-examination are conclusive does not 
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preclude the examiner from pressing or “sifting’’ the witness 
by further cross-examination. The extent of the cross-examina- 
tion rests largely in the discretion of the trial judge. State v. 
Fountain, 282 N.C. 58, 191 S.E. 2d 674; State v. Robinson, 
272 N.C. 271, 158 S.E. 2d 28. Abuse of discretion on the part 
of the trial judge does not appear. 


Further, any error which may have resulted from the 
cross-examination by the Solicitor was cured when the trial 
judge clearly explained the Solicitor’s reasons for the cross- 
examination and unequivocally withdrew the testimony from 
the jury’s consideration. 


Defendant’s final assignment of error is that the trial 
judge erred by denying his motions for judgment as of nonsuit. 


[4] We do not deem it necessary to here repeat the well known 
rules concerning sufficiency of evidence to repel motions for 
judgment as of nonsuit. These rules are fully stated in the cases 
of State v. Cutler, 271 N.C. 879, 156 S.E. 2d 679; State v. Bru- 
ton, 264 N.C. 488, 142 S.E. 2d 169, State v. Virgil, 263 N.C. 
73, 188 S.E. 2d 777, and State v. Bass, 255 N.C. 42, 120 S.E. 
2d 580. We think it sufficient to state that when tested by these 
rules the testimony of the witness Linda Faye Crockett, stand- 
ing alone, was sufficient to carry the case to the jury. 


Careful examination of this entire record discloses no error 
prejudicial to defendant. 


No error. 


STATE OF NORTH CAROLINA v. CLARENCE HARRINGTON 


No. 58 
(Filed 1 June 19738) 


1. Criminal Law § 2i—no right to preliminary hearing 


A defendant is not entitled to a preliminary hearing as a matter 
of right before trial in the superior court upon an indictment. 


2. Arrest and Bail § 3; Criminal Law § 84; Searches and Seizures § 1— 
probable cause to arrest without warrant — information from inform- 
ant — seizure of discarded heroin — search of automobile 

Where a reliable informant reported to officers that a person 
driving a specifically described automobile would arrive later that 
day at a certain dinette with 36 bindles of heroin in his possession, 
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defendant arrived at the dinette driving an automobile fitting the 
informant’s description, defendant and a companion voluntarily ac- 
companied officers outside the dinette at their request and defendant 
fled when directed to remove his hand from his pocket, it was held 
(1) the officers had probable cause to arrest defendant without a 
warrant, (2) officers lawfully seized 36 bindles of heroin which 
defendant removed from his pocket and threw away while fleeing 
whether or not defendant was under arrest when he fled, and (3) 
after defendant’s capture officers lawfully searched his vehicle in 
the dinette parking lot as an incident of his lawful arrest. 


3. Criminal Law § 26; Narcotics § 5— conviction of possession and trans- 
portation of heroin — no double jeopardy 


Defendant was not subjected to double jeopardy when he was 
convicted and separately sentenced for both felonious possession and 
felonious transportation of the same package of heroin since the 
felonious transportation involves acts not necessarily a part of, nor 
a requisite to, felonious possession. 


ON certiorari to the Court of Appeals to review its decision 
filed December 29, 1972, finding no error in the trial of Clarence 
Harrington in the Superior Court of DURHAM County at the 
May 22, 1972 Criminal Session, on two charges of violating 
the North Carolina Narcotic Drug Act. The cases were con- 
solidated for trial. 


Robert Morgan, Attorney General by William W. Melvin 
and William B. Ray, Assistant Attorneys General for the State. 


Loflin, Anderson, Loflin & Goldsmith by Thomas F. Loflin, 
III for defendant appellant. 


HIGGINS, Justice. 


The defendant was tried on two bills of indictment, proper 
in form, charging violations of the Uniform Narcotic Drug 
Act. The indictment in No. 71 CR 22626 charged the felonious 
possession of 36 bindles of heroin in violation of G.S. 90-88. In 
No. 71 CR 22627 the indictment charged the felonious trans- 
portation of 36 bindles of heroin in a 1969 Oldsmobile bearing 
North Carolina License + DL 3288, in violation of G.S. 90- 
111.2(a) (1). The offenses were committed on October 31, 1971. 
The indictments were returned on November 1, 1971, after the 
passage of the North Carolina Controlled Substances Act, but 
before it became effective on January 1, 1972. The trial court 
properly applied the law in effect at the time the offenses were 
committed. 
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At the time the petition to review the decision of the Court 
of Appeals was allowed, this Court had not determined whether 
the unlawful possession and the unlawful transportation or 
sale of the same drug was a single or were separate offenses. 


Upon arraignment, the defendant filed objections to the 
trial on these grounds: (1) He had not been given a preliminary 
hearing; (2) he was unlawfully arrested without a warrant 
and without probable cause and the 86 bindles of heroin were 
unlawfully obtained as the fruits of an illegal search and their 
introduction in evidence should have been suppressed; (8) the 
State was permitted to prosecute him for felonious possession 
and for felonious transportation of the same drug in violation 
of the double jeopardy provision of the Constitution. 


The offenses involved in the indictments grew out of the 
following factual background: On October 31, 1971, Officer 
Gooch of the State Bureau of Investigation received a report 
from a known informer that during the day the driver of a 
black over vellow Oldsmohile, 1969 model, bearing North Car- 
olina License # DL 8288, had left Thomasville, North Carolina, 
and would arrive at the Dunkin Donut Dinette on Roxboro 
Road in Durham later that day. The described driver would 
have tn his possession 36 bindles of heroin. The officer was 
well acquainted with the informer, whom he knew to be reliable, 
and on whose information theretofore he had relied and had 
made approximately 50 arrests for violation of the Narcotic 
Drug Act, in consequence of which 85 of those reported had 
been convicted in court. 


After receiving the report, Officer Gooch, 8.B.I. Officer 
Cahoon, and Officer Hunter of the Durham Police Department 
“staked out” the Dinette. In due time, a black over yellow 
Oldsmobile, 1969 model, with North Carolina License # DL 3288 
stopped at the Dinette. The defendant driver and a companion 
left the vehicle and entered the building. Officers Gooch and 
Hunter followed. They identified themselves as officers and 
Gooch stated to the defendant that he and Hunter would lke 
to talk to him on the outside. The defendant agreed and accom- 
panied the officers as requested. 


Outside the building, Officer Gooch observed that the 
defendant had one hand in his pocket. When ordered to remove 
his hand, the defendant ran. The officers gave chase. After 
about fifty yards, the defendant took from his pocket an alumi- 


530 IN THE SUPREME COURT [283 


State v. Harrington 


num wrapper and threw it away. One of the officers continued 
the chase, overtook, and captured the defendant. The other 
officer retrieved the discarded aluminum wrapper which, upon 
examination, was found to contain 36 bindles of a substance 
which subsequent analysis disclosed to be heroin. After the 
defendant’s arrest, the officers searched the Oldsmobile, found 
inside a pistol] and ‘measuring spoons and other paraphernalia 
used in the preparing of narcotics for street use.” Upon the 
foregoing disclosure the court overruled the motion to suppress 
the evidence and permitted the officers to testify before the jury 
in substance as above stated. 


The chemist who analyzed the powder was permitted to 
testify that the substance was heroin. 


The jury returned a verdict finding the defendant guilty 
on both charges. The court imposed consecutive sentences. On 
review, the Court of Appeals found no error in the trial. 


[1] The defendant argues that the decision of the Court of 
Appeals should be reversed on several grounds. First, he was 
denied a preliminary hearing, citing as authority Coleman v. 
Alabama, 399 U.S. 1, 26 L.Ed. 2d 387, and other cases holding 
a preliminary hearing is a critical stage of a criminal prosecu- 
tion at which the defendant is entitled to counsel. The cases, 
however, do not hold that a defendant, as a matter of right, is 
entitled to a preliminary hearing. True, if such hearing is held, 
the defendant is entitled to counsel. A preliminary hearing, 
however, is not a prerequisite to a grand jury indictment. Gasque 
v. State, 271 N.C. 328, 156 S.E. 2d 740, cert. denied 390 U.S. 
10380, 20 L.Ed. 2d 288; State v. Hairston, 280 N.C. 220, 185 
S.E. 2d 638; State v. Foster, 282 N.C. 189, 192 S.E. 2d 820. 


After arrest on warrant or on probable cause without a war- 
rant in felony cases (G.S. 15-41(2)) the usual procedure is a 
preliminary hearing before a committing magistrate at which 
both the State and the accused may be heard on the issue of 
probable cause. If probable cause is found and the offense is 
bailable, the amount of bond is fixed. If the arrest is on a capias 
after indictment, the issue of probable cause has been deter- 
mined against the accused as a condition precedent to the re- 
turn of the indictment. However, only the State’s witnesses were 
heard by the grand jury and the proceeding was ex parte. If the 
accused desires to challenge the issue of probable cause or the 
amount of bail fixed, he may apply to the court for the preroga- 
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tive writ of habeas corpus. The hearing on the writ is adversary 
in which both the State and the accused may be heard and the 
legality of the restraint determined. The objection to the trial 
on the ground the defendant was not given a preliminary hear- 
ing is not sustained. 


[2] The defendant next contends the superior court committed 
error by permitting the State to introduce into evidence over 
his objection the 86 bindles of heroin which the defendant re- 
moved from his pocket and threw away while he was fleeing 
from the officers. 


We need spend little time debating the question whether 
the defendant was, or was not, under arrest at the time he fled. 
In any event, the officers were in possession of facts sufficient 
to justify the arrest without a warrant. The informant had 
given the exact description of the vehicle—color, make, license 
number, and the place where the driver, with 86 bindles of 
heroin, would stop in Durham. The immediate arrest without 
warrant was amply justified under North Carolina procedure. 
G.S. 15-41 provides that, ‘A peace officer may without warrant 
arrest. ... (2) When the officer has reasonable ground to 
believe that the person to be arrested has committed a felony 
and will evade arrest if not immediately taken into custody.” 
State v. Alexander, 279 N.C. 527, 184 S.E. 2d 274; State v. Har- 
ris, 279 N.C. 307, 182 S.E. 2d 3864; Terry v. Ohio, 392 U.S. 1, 
20 L.Ed. 2d 889; Mapp v. Ohio, 867 U.S. 648, 6 L.Ed. 2d 1081. 
The contraband drug was properly introduced in evidence by 
the State. 


The defendant and his companion voluntarily accompanied 
the officers outside and when Officer Gooch directed the defend- 
ant to remove his hand from his pocket, the defendant took 
flight. During the chase, he removed the drug from its place of 
concealment in his pocket and threw it away. When the officer 
retrieved the package, it contained the described 36 bindles of 
heroin. The officers came into possession of the drug after it 
was discarded by the defendant. Even had he kept possession, 
the discovery would have been lawful and the drug would have 
been admissible evidence as having been obtained as the result 
of a lawful arrest. Likewise the officers were fully authorized 
to search the automobile which the defendant had driven to 
Durham and parked at the Dinette. Chambers v. Maroney, 399 
U.S. 42, 26 L.Ed. 2d 419; U. S. v. Drew, 486 F. 2d 529, cert. 
denied, 402 U.S. 977; State v. Ratliff, 281 N.C. 397, 189 S.E. 
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2d 179; State v. Roberts, 276 N.C. 98, 171 S.E. 2d 440. The de- 
fendant’s motion to suppress the evidence obtained from the 
automobile was properly denied. 


[3] The defendant stressfully contends that the two indict- 
ments involving a single package of heroin, subjected him to 
two prosecutions for a single offense in violation of his Fifth 
Amendment rights. Our decision in State v. Cameron, 283 N.C. 
191, 195 8.E. 2d 481, filed April 11, 1978, is a complete answer 
to the double jeopardy contention. The decision is amply sus- 
tained by the highest authority. In Albrecht v. United States, 
278 U.S. 1, 71 L.Ed. 505, Justice Brandeis used this language: 
“There is nothing in the Constitution which prevents Congress 
from punishing separately each step leading to the consummation 
of a transaction. ...”’ In Gore v. United States, 857 U.S. 386, 
2 L.Ed. 2d 1405, the Court said: “The fact that an offender vio- 
lates by a single transaction several regulatory controls devised 
by Congress as means for dealing with a social evil as deleteri- 
ous as it is difficult to combat does not make the several dif- 
ferent regulatory controls single and identic.” In State v. 
Stonestreet, 2483 N.C. 28, 89 S.E. 2d 784, this Court said: “When 
an indictment charges separately the unlawful possession and 
unlawful transportation of intoxicating Hquor, a separate judg- 
ment may be pronounced on each count.” 


The decision in the Cameron case contains the following, 
quoting from 2 Strong, N. C. Index 2d, Criminal Law § 26, 
pp. 517-518: 


“The test of former jeopardy is not whether the de- 
fendant has already been tried for the same act, but whether 
he has been put in jeopardy for the same offense. Hence, 
the plea of former jeopardy, to be good, must be grounded 
on the ‘same offense,’ both in law and in fact, and it Js not 
sufficient that the two offenses grew out of the same trans- 
action. If evidence in support of the facts alleged in the 
second indictment would be sufficient to sustain a convic- 
tion under the first indictment, jeopardy attaches, other- 
wise not. However, if proof of an additional fact is required 
in the one prosecution, which is not required in the other, 
even though some of the same acts must be proved in the 
trial of each, the offenses are not the same, and the plea 
of former jeopardy cannot be sustained.” 


The charge of unlawful transportation requires the move- 
ment of the contraband “by means of any vehicle, vessel or air- 
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craft.” Obviously, the felonious transportation involves acts not 
necessarily a part of, nor a requisite to, felonious possession. 
The defendant’s objection to his conviction for both possession 
and transportation of narcotics and the separate sentences there- 
on are not sustained. 


The defendant makes other objections to his trial. These 
were correctly decided by the Court of Appeals. The decision is 


Affirmed. 
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STATE OF NORTH CAROLINA v. EUGENE EDMONDSON 


No. 88 
(Filed 1 June 1973) 


1. Criminal Law § 92— consolidation of assault and murder charges 


The trial court did not err in the consolidation for trial of two 
charges against defendant of felonious assault and one charge of 
homicide where the shootings of the assault victims were directly 
connected with and contemporaneous with the shooting of the homicide 
victim. 


2. Homicide § 21— first degree murder — sufficiency of evidence 


The evidence was sufficient for the jury in a prosecution for 
first degree murder where defendant, himself, testified he shot the 
victim, a doctor testified this was the cause of death, and an eye- 
witness testified that the shooting was deliberate, premeditated and 
unprovoked. 


38. Criminal Law § 169; Homicide § 19— statement over telephone by 
defendant —- testimony that deceased overheard — exclusion as harm- 
less error 


In this homicide prosecution, defendant was not prejudiced by 
error, if any, when the court sustained objections to defendant’s testi- 
mony as to whether deceased overheard defendant’s statement by 
telephone to a third person as to the reason why defendant did not 
like to ride around with deceased, where the objections were sustained 
after the witness had answered and the jury was not instructed to 
disregard the testimony, and defendant subsequently testified without 
objection that, in response to an inquiry by deceased, he stated to 
deceased at the scene of the shooting exactly the same reason for 
not wanting to ride around with him. 


4. Homicide § 19— threats to third person — inadmissibility 
In this homicide prosecution, the trial court did not err in the 
exclusion of testimony that deceased had threatened to blow the 
witness’s head off where there was no contention that defendant knew 
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of such episode and no other evidence indicating that deceased was 
a violent man or had such a reputation, known to defendant. 


. Homicide § 28— instructions on duty of aggressor to retreat 


In a homicide prosecution wherein defendant contended he shot 
deceased in self-defense, defendant’s own testimony supported the 
court’s charge to the jury with reference to the duty of an aggressor 
to retreat. 


ST | 


6. Criminal Law § 113; Homicide § 28—instructions on self-defense and 
intoxication 
Where the court charged the jury in full detail upon self-defense 
and upon intoxication as a defense, the court did not err in failing 
to refer to defendant’s plea of self-defense and his defense of intoxi- 
cation in portions of the charge stating what the jury must find in 
order to return a verdict of guilty of first degree murder or second 
degree murder of one victim or a verdict of guilty of felonious 
assault of another victim. 


7. Criminal Law § 6; Homicide § 28— instructions — bearing of intoxica- 
tion on intent — second degree murder and manslaughter 


The trial court did not err in instructing the jury that the law 
does not require any “specific intent for the defendant to be guilty 
of the crimes of second degree murder or manslaughter” and, there- 
fore, the defendant’s intoxication could have no bearing upon the 
jury’s determination of his guilt or innocence of those crimes if the 
jury should come to consider either of them. 


8. Assault and Battery § 17— verdict — assault with deadly weapon — 
sentence for assault with firearm 


Although the indictment charged and the evidence showed that 
the deadly weapon used in an assault was a firearm, the jury’s verdict 
of guilty of “assault with a deadly weapon with intent to kill” will 
not support a sentence of five years for assault with a firearm with 
intent to kill pursuant to G.S. 14-82(c) but will support a maximum 
sentence of two years under G.S. 14-33 (c). 


APPEAL by defendant from Tillery, J., at the December 
1972 Session of MARTIN. 


Under separate indictments, each proper in form, con- 
solidated for trial, the defendant was convicted of: (1) Assault 
upon Ronnie Gurganus with a deadly weapon with intent to 
kill, (2) assault upon Gary Tyson with a deadly weapon with 
intent to kill, inflicting serious injury, and (3) murder in the 
first degree of Dallas Ward Jones. For these offenses, and in 
that order, he was sentenced to imprisonment for five years, 
to imprisonment for 10 years to begin after the expiration of 
the five year sentence, and to imprisonment for life to begin at 
the expiration of the 10 year sentence. 
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The evidence for the State is to the following effect: 


On the afternoon of Sunday, 27 August 1972, the defend- 
ant, his nephew, Ricky Scott, and Dallas Ward Jones, all young 
men, were riding about in the automobile of Jones, laughing and 
joking together. They purchased and drank two pints of wine, 
most of it being consumed by the defendant. Jones had his rifle 
in the car. Scott got out and shot the rifle for amusement a few 
times. 


Jones and the defendant got into a conversation concerning 
the possibility of Jones getting a job at the plant where the 
defendant worked and the defendant said he would talk to his 
boss the next day. Subsequently, he suggested that they go 
immediately to his boss’ home to talk to him but Jones preferred 
that this be delayed until the next day. 


The three then returned to the defendant’s home to get 
some clothes which the defendant had previously promised to give 
to his nephew, Scott. The defendant and Scott went into the house 
and got the clothes. While therein, the defendant filled his 
pocket with shotgun shells and told Scott he was going to kill 
Jones for the reason that he just didn’t like him. After further 
conversation, the defendant said that he was not going to kill 
Jones but was going to scare him. 


The defendant and Scott then left the house and got back 
into the car with Jones, the defendant carrying his shotgun. 
All agreed to go to Ballard’s bridge and there do some target 
practice. 


Arriving at the bridge, Jones stopped the car and started 
to take out his rifle, which was on the back seat. At that time 
the defendant, was was already out of the car, pointed the 
shotgun at Jones, told him not to take the rifle out and ordered 
him to walk around the car with his hands up. Jones said, ‘Wait 
a minute, man, what’s going on?” The defendant directed Jones 
to stand near the bushes. When Jones asked if the defendant 
wanted the keys to his car, the defendant made no reply but 
shot Jones in the back. He then directed Scott to cover Jones 
with brush and briers, which Scott did. The defendant and Scott 
then got back in the car but, finding that the keys were still in 
Jones’ pocket, the defendant ordered Scott to get them, which he 
did. 


The defendant and Scott then drove away but returned 
almost immediately and saw that Jones had crawled out from 
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under the covering of brush so that he could be seen from the 
road. The defendant ordered Scott to pull into a side road or 
path nearby, to get out and cover Jones again and “to get down 
in his ear and talk to him” to see what Jones “had to say about 
it.” Seott called Jones by name several times but Jones did not 
answer other than groaning. Scott again covered Jones with 
brush. He and the defendant again started to leave in the auto- 
mobile. As they were coming out of the side road or path, they 
observed Gary Tyson and Ronnie Gurganus pass in another 
car, stop and look at the body of Jones lying in the brush. There- 
upon, the defendant ordered Scott to drive back to their car, 
saying he was going to have to kill them too. 


When the defendant and Scott drove up behind the other 
ear, Gary Tyson said to the defendant, ““SSomebody’s been shot 
and needs help bad.” The defendant, making no reply except to 
call out Gary Tyson’s name, got out of the automobile with his 
shotgun. Tyson said, “Don’t shoot me, Eugene,” and turned to 
run. Thereupon, the defendant shot Tyson in the chest. By that 
time, Ronnie Gurganus was running away. The defendant shot 
at him, one or two pellets striking him, inflicting no injury. 
Gurganus fled into the woods and the defendant was unsuccess- 
ful in his effort to follow and find him. Meanwhile, Tyson also 
fled from the scene. He was taken to the hospital and received 
treatment there for his wound. 


The defendant and Scott then continued to drive through 
Martin and Pitt Counties until after dark. Finally, they ran 
the car into a ditch and abandoned it. After trying, unsuccess- 
fully, to find another automobile which they could steal, they 
were arrested while walking along the road. 


Jones was dead when found by the officers summonsed to 
the scene as the result of the shooting of Tyson. The shotgun 
wound in his back was the cause of death. 


The defendant testified as a witness in his own behalf, 
Scott having testified as a witness for the State. The defend- 
ant’s testimony was to the following effect: 


When Scott first telephoned the defendant to suggest that 
he join Scott and Jones in riding about, the defendant said that 
he would do so but did not really want to ride with Jones “be- 
cause he messes around with a lot of girls under age.” 
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The record shows that, in response to his attorney’s ques- 
tions, the defendant said that the telephone in the Scott home 
had an extension and the defendant found out from Jones that 
Jones was listening to the conversation between the defendant 
and Scott when the defendant made the above statement con- 
cerning Jones. The record shows that after the defendant 
answered the questions in this manner the court sustained objec- 
tions by the State but the record does not show that the court 
instructed the jury to disregard the answers. 


Thereupon, the defendant continued to testify to the fol- 
lowing effect: 


When the three arrived at Ballard’s bridge for the con- 
templated target shooting, Jones asked the defendant why he 
did not want to ride around with Jones, and the defendant gave 
Jones the same explanation, namely, ‘“‘Because he messed around 
with a lot of young girls.” 


As the three were getting out of the car, the defendant 
reached around to get his shotgun and observed that Jones had 
his rifle pointed in the defendant’s face. Falling on his knees 
outside the car, the defendant crawled along his side of the car 
toward the front and watched Jones’ feet as Jones walked 
toward the back. The defendant then raised up and shot Jones. 
Not knowing what to do, he told Scott to get Jones out of the 
road. He and Scott started to town to report the shooting. Look- 
ing out of the back window, the defendant saw that Jones was 
crawling toward the road so he instructed Scott to pull into a 
side path and go back to help him. While they were turning 
around, Tyson and Gurganus passed them and when they reached 
the place where Jones lay, Tyson and Gurganus were already 
there standing outside their car. When the defendant got out 
of the car, he was carrying his shotgun and Tyson jumped for 
Jones’ rifle which was lying on the ground. Thereupon, the de- 
fendant shot Tyson in the chest. He did not shoot Gurganus. 


Seott had previously testified as a witness for the State to 
the effect that Jones’ rifle was still in the back seat of the car 
after Jones was shot and that the defendant threw the rifle in the 
woods after shooting Jones. 


Attorney General Robert Morgan and Special Counsel Ralph 
Moody for the State. 


Elbert S. Peel for defendant. 
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[1] The defendant’s first assignment of error is to the con- 
solidation of the three cases for trial over his objection. G.S. 
15-152 expressly permits the consolidation for trial of two or 
more indictments against a person for ‘two or more acts or 
transactions connected together.” The shootings of Tyson and 
Gurganus were directly connected with and, for all practical 
purposes, contemporaneous with the shooting and killing of 
Jones. There was no error in the consolidation of these charges 
for trial. State v. Overman, 269 N.C. 458, 466, 158 S.E. 2d 44; 
State v. White, 256 N.C, 244, 123 S.E. 2d 488. 


[2] The second assignment is to the denial of the defendant’s 
motion for judgment of nonsuit. There is obviously no merit in 
this assignment. State v. Cooke, 278 N.C. 288, 179 S.E. 2d 365; 
State v. Primes, 275 N.C. 61, 165 S.E. 2d 225. The defendant, 
himself, testified that he shot Jones. The doctor who performed 
the autopsy testified that in his opinion this was the cause of 
death. Scott, the only surviving eyewitness other than the de- 
fendant, testified that the shooting was deliberate, premedi- 
tated and unprovoked, and that the rifle of the deceased was 
still in the back seat of the car after the shooting of the de- 
ceased. The testimony of the defendant concerning his conten- 
tion that the shooting was in self defense raised a question for 
the jury, not for the consideration of the court on the motion 
for judgment of nonsuit. State v. Price, 280 N.C. 154, 184 S.E. 
2d 866. 


[3] The third assignment of error is to the court’s sustaining 
objections to the defendant’s testimony as to whether Jones 
overheard the defendant’s statement by telephone to Scott as 
to the reason why the defendant did not like to ride around with 
Jones. It appears from the record that the solicitor’s objections 
were sustained after the witness had answered in the presence 
of the jury and the jury was not instructed to disregard the 
testimony. Thus, as a practical matter, the defendant had the 
benefit of the evidence. Furthermore, without objection, the de- 
fendant subsequently testified that when he and his companions 
arrived at the scene of the shooting, in response to an inquiry by 
the deceased, the defendant stated to the deceased exactly the 
same reason for not wanting to ride around with him. This cured 
any error which there may have been in the ruling of the court 
now assigned as error. ‘“‘The exclusion of testimony cannot be 
held prejudicial when the same witness is thereafter allowed 
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to testify to the same import, or the evidence is thereafter ad- 
mitted, or the party offering the evidence has the full benefit 
of the fact sought to be established thereby by other evidence.” 
Strong, N. C. Index 2d, Appeal and Error, § 49, and numerous 
cases there cited. 


[4] The fourth assignment of error is to the sustaining of the 
solicitor’s objection to the question to the defendant’s witness 
Cherry as to whether the deceased ever made any threats against 
Cherry. Had Cherry been permitted to answer the question, he 
would have said that the deceased at one time said to Cherry, 
“Tt will blow your head off.” There is no contention that the de- 
fendant knew of this episode. There was no other evidence in- 
dicating that Jones was a violent man or had such a reputation, 
known to the defendant. The excluded testimony had no rele- 
vancy to the reasonableness of the defendant’s asserted fear that 
Jones was about to kill him. There is no merit in this assignment 
of error. 


[5] The fifth assignment of error is to the court’s charging the 
jury with reference to the duty of an aggressor to retreat. This 
was part of the court’s charge concerning self defense. The de- 
fendant contends this was error because “there was no evidence 
of anv fight or any altercation or dispute.’ On the contrary, 
the defendant testified, in direct contrast to the testimony of 
Scott, that as he was preparing to get out of the car at the scene 
of the shooting, he suddei:ly observed Jones pointing his rifle 
in the defendant’s face and thereupon he fell to his knees out- 
side the car and the two men crept around the car on opposite 
sides of it, each armed with a gun and that his shooting of 
Jones ‘“‘was self defense.” We find no error in this portion of 
the charge of the trial judge. 


[6] Assignments of Error 6, 7 and 8 assert that, in the portions 
of the charge wherein the court was stating what the jury must 
find in order to return a verdict of guilty of first Cegree mur- 
der, a verdict of second degree murder, and a verdict of guilty 
of assault with a deadly weapon, inflicting serious injury (in 
connection with the shooting of Gary Tyson), the court failed 
to refer to the defendant’s plea of self defense and to his con- 
tention that he was not guilty by reason of intoxication. The 
court charged the jury in full detail both upon the matter of 
self defense and also upon the matter of intoxication as a 
defense, and the defendant does not contend that these instruc- 
tions were incorrect in any respect. The trial judge is not re- 
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quired to include in each sentence cf his charge every relevant 
principle of law. “A charge will be construed contextually as a 
whole, and when, so construed, it presents the law of the case 
in such manner as to leave no reasonable cause to believe the 
jury was misled or misinformed, an exception thereto will not 
be sustained, even though the instruction might have been more 
aptly given in different form.” Strong, N. C. Index 2d, Trial, 
§ 88. So considered, we find no error in the instructions given 
to the jury concerning self defense and intoxication. 


[7] The defendant’s Assignment of Error No. 10 is to the 
court’s instruction that the law does not require any “specific 
intent for the defendant to be guilty of the crimes of second 
degree murder or manslaughter” and, therefore, the defendant’s 
intoxication could have no bearing upon the jury’s determina- 
tion of his guilt or innocence of those crimes if the jury should 
come to consider either of them. The jury found the defendant 
gcuilty of first degree murder and so did not come to a considera- 
tion of his guilt of the lesser charges. The judge instructed the 
jury that to return a verdict of guilty of first degree murder, 
it must be satisfied beyond a reasonable doubt ‘‘that the de- 
fendant intended to kill Dallas Jones.” As above noted, he 
charged correctly and in detail as to the bearing of intoxication 
upon the presence or absence of the “specific intent required 
for conviction of first degree murder.” He likewise charged 
the jury with reference to intent as an element of the assault 
charges and concerning the relevance of intoxication thereto. 
There is no merit in this assignment of error. 


The charge of the court with reference to self defense 
fully incorporated the principles governing this defense as laid 
down in State v. Marshall, 208 N.C. 127, 179 S.E. 427. We have 
carefully considered the charge in its entirety and find therein 
no error prejudicial to the defendant. 


[8] In Case No. 72CR3490 the indictment charged that the de- 
fendant “did unlawfully, wilfully and feloniously assault Ron- 
nie Gurganus with a certain deadly weapon, to wit: a 12 gauge 
shot gun, a firearm with the felonious intent to kill and murder 
the said Ronnie Gurganus inflicting serious injuries, not result- 
ing in death * * *” (Emphasis added.) The verdict was, ‘Guilty 
of the charge of Assault with a deadly weapon with intent to 
kill.” (Emphasis added.) The judgment is that the defendant, 
“having been found guilty of the offense of Assault with a 
firearm with intent to kill which is a violation of G.S. 14-82 (c) 
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and of the grade of Felony” (emphasis added), be imprisoned 
for a term of five years. The verdict, as shown in the record, 
does not support the judgment, though it is clear from the evi- 
dence that the deadly weapon used was a firearm. Upon this 
verdict, G.S. 14-82(c) does not apply and the maximum sen- 
tence is two years. G.S. 14-83(c). See, State v. Bentley, 2238 
N.C. 563, 27 S.E. 2d 788. For this reason, the judgment in Case 
No. 72CR3490 is arrested and Case No. 72CR38490 is remanded 
to the Superior Court of Martin County for the entry of a 
judgment therein in accordance with the verdict. See, Strong, — 
N. C. Index 2d, Criminal Law, § 127. 


Case No. 72CR3490—Judgment Arrested and Remanded 
for Judgment. 


Case No. 72CR3488—-No error. 


Case No. 72CR3489—No error. 





STATE OF NORTH CAROLINA v. JOHNNIE LEE GURLEY 


No. 8 
(Filed 1 June 1973) 


1. Criminal Law § 162— failure to object to evidence 


With the exception of evidence precluded by statute in furtherance 
of public policy, the failure to object to the introduction of evidence 
is a waiver of the right to do so, and its admission, even if incompetent, 
is not a proper basis for appeal. 


2. Criminal Law § 87— allowance of leading questions 


The trial court did not abuse its discretion in the allowance of 
leading questions where one such question was never answered and 
the two remaining questions merely elicited repetition of the same 
witness’s earlier testimony. 


3. Criminal Law §8§ 50, 169—- admission of alleged conclusions —no prej- 
udicial error 


The trial court in a rape and kidnapping case did not commit 
prejudicial error (1) in the admission of a conclusion of the victim 
that she found out her assailant had moved her car around to the 
back of the apartment where she subsequently testified that when she 
left defendant’s apartment he told her he had parked her car behind 
the apartment and that she found it there and drove away in it; 
(2) in the admission of an alleged conclusion by a deputy sheriff that 
an exhibit was a blank check belonging to the victim and her husband 
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with a note written on the back of it where the victim had previously 
identified the exhibit as a note she had written to her husband at 
defendant’s direction on a check taken from the checkbook of the 
witness and her husband, or (38) in the admission of an alleged 
conclusion of the deputy sheriff that stains on an exhibit appeared 
to be bloodstains where the victim had testified that blows to her head 
by her assailant with a pistol caused bleeding and the victim had 
identified the exhibit as a blindfold placed over her eyes by her assail- 
ant. 


4. Criminal Law § 89— cross-examination about pornographic magazines — 
impeachment 


Although pornographic magazines were excluded when offered 
in evidence by the State in a rape case, defendant was properly cross- 
examined about his possession of, familiarity with and interest in this 
type of literature for the purpose of impeachment. 


5. Criminal Law § 86— impeachment of defendant — particular acts 
The trial court in a rape and kidnapping case did not err in the 
admission of cross-examination of defendant by the solicitor concern- 
ing defendant’s involvement in other criminal activities and the reason 
for defendant’s departure from Charlotte and his move therefrom 
to another city, since defendant may be questioned as to particular acts 
impeaching his character. 


6. Criminal Law § 84; Searches and Seizures § 4— search under warrant 
— lapse of time between arrest and search 


Search of defendant’s apartment under a warrant was not im- 
proper for the reason that defendant was removed from his apart- 
ment and taken into custody shortly after midnight on Friday and 
the search was not made until the following Monday morning, the 
arresting officer having testified that the apartment was locked when 
he left the apartment with defendant on Friday night and that it was 
locked when he returned on Monday morning with the search warrant. 


7. Kidnapping § 1; Rape § 5— sufficiency of evidence for jury 
The State’s evidence, including the victim’s in-court identification 
of defendant, was sufficient for the jury in a prosecution for kidnap- 
ping and rape. 
8. Criminal Law § 102— solicitor’s argument supported by evidence 


Portions of the solicitor’s jury argument of which defendant com- 
plains were amply supported by defendant’s own testimony on cross- 
examination. 


APPEAL by defendant from Peel, J., at the 14 August 1972 
Criminal Session of ONSLOW. 


The defendant appeals from two concurrent sentences to 
imprisonment for life for the offenses of kidnapping and rape, 
he having been found guilty of each at a trial under an indict- 
ment, proper in form. The evidence for the State is to the fol- 
lowing effect: 
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In the early morning of Friday, 16 June 1972, the prosecut- 
ing witness, after taking her husband to his duty as a member 
of the United States Marine Corps stationed at Camp Lejeune, 
returned to her locked apartment in Jacksonville. Entering the 
apartment, she was confronted in the bathroom by a man, then 
unknown to her but whom she positively identified in court as 
the defendant. At the time of the first confrontation, his face 
was partially concealed with an article of her underclothing. 
Immediately, and intermittently thereafter, the prosecuting wit- 
ness was blindfolded with a strip torn from one of her towels, 
but later, for approximately two hours, she had ample oppor- 
tunity to observe her assailant in the defendant’s apartment to 
which he took her, it being in the same apartment complex as 
her own. 


When first confronted by her assailant, the prosecuting 
witness screamed. He struck her twice upon the head with a 
pistol, drawing blood, and forced her against the wall where, 
with a knife at her throat, he threatened to kill her if she did 
not stop screaming. He then blindfolded her and took her into 
the bedroom, compelled her to disrobe and had sexual inter- 
course with her against her will. 


Thereafter, the assailant compelled the prosecuting witness 
to write a note to her husband giving a fictitious account of her 
departure. Then, having directed her to resume her outer gar- 
ments, he compelled her to get into her automobile with him by 
holding a knife at her back and forced her to drive approxi- 
mately a mile to the end of a dirt road in a secluded wooded 
area. 


There the assailant again compelled the prosecuting witness 
to disrobe and had intercourse with her against her will. After 
she again resumed her clothing, he compelled her to crouch 
down on the floor of the car while he drove back to the apart- 
ment complex and directed her into the defendant’s apartment, 
the door of which he opened with a key. There they stayed for 
approximately two and a half hours, during which time he 
raped her on several other occasions, threatening to kil] her and 
her husband if she reported the occurrence to anyone. He ex- 
hibited to her a number of pornographic magazines and finally 
permitted her to leave after exacting a promise that she would 
return on other occasions after taking her husband to work. 


The prosecuting witness promptly went to her husband’s 
post of duty and reported to him what had occurred. After she 
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was taken to the hospital for a medical examination and reported 
the matter to the police, including a full description of her 
assailant, of the cloth used as a blindfold, of guns, of bed covers 
and of pornographic magazines observed by her in the apart- 
ment to which she was taken, a deputy sheriff went to the de- 
fendant’s apartment about midnight and found him there. He 
took the defendant to the police station where he was formally 
arrested in the early morning hours of Saturday, the next day. 


On Monday morning, the arresting officer procured from 
a magistrate a search warrant authorizing a search of the de- 
fendant’s apartment for the purpose of searching for articles 
described by the prosecuting witness as having been observed 
therein by her. At the time the officer and the defendant left 
the defendant’s apartment, the apartment was locked. It was 
locked when the officer returned with the search warrant on 
Monday morning, after serving it upon the defendant. Search- 
ing the apartment, the officer found articles answering the de- 
scriptions given by the prosecuting witness, who identified each 
of them in court as the articles which she had observed in the 
apartment to which her assailant took her. The articles so found 
and identified were offered in evidence and, with the exception 
of the pornographic magazines, were admitted and exhibited to 
the jury. 


The defendant, testifying in his own behalf, denied that 
he had ever seen the prosecuting witness prior to the prelimi- 
nary hearing upon these charges and denied guilt of either 
offense. On cross-examination he acknowledged that the porno- 
graphic magazines had been in his apartment and that he was 
familiar with them. He described their contents in some detail. 


Other witnesses for the defendant testified that he was in 
an automobile wreck approximately six hours before the prose- 
cuting witness was first confronted by her assailant, at which 
time he had been drinking, and that he continued to drink after 
his return to his apartment with his companions, until they 
left him at approximately 3 a.m. The defendant’s father testi- 
fied that he went to the defendant’s apartment after the offi- 
cers had searched it and, in moving the defendant’s clothing 
from the closet, found a torn towel which the police had not 
discovered in their search. This towel was identified by the 
prosecuting witness, called in rebuttal, as her towel from which 
the material used as a blindfold had been torn. It was the de- 
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fendant’s contention that some other person had access to his 
apartment and put the towel there. 


Attorney General Morgan and Assistant Attorney General 
Rich for the State. 


J. Reid Potter for defendant. 


LAKE, Justice. 


The rape of which the defendant was convicted having been 
committed prior to our decision in State v. Waddell, 282 N.C. 
431, 194 S.E. 2d 19, the imposition of the sentence to imprison- 
ment for life therefor was not error insofar as the nature of 
the punishment imposed is concerned. 


At the trial the defendant was represented by court-ap- 
pointed counsel who gave notice of appeal in due time. Before 
the appeal was perfected, the trial counsel was relieved by order 
of the court, pursuant to the motion of the defendant, and the 
defendant was represented in this Court by counsel employed by 
his family. Due to the change in counsel, we extended the time 
for the docketing of the appeal and the filing of the defend- 
ant’s brief. 


[1] The defendant’s Assignments of Error 1, 2, 5, 6 and 7 are 
directed to the admission in evidence of testimony to which no 
objection was made. It is elementary that, with the exception 
of evidence precluded by statute in furtherance of public policy, 
which exception is not applicable to these assignments of error, 
the failure to object to the introduction of the evidence is a 
waiver of the right to do so, and its admission, even if incom- 
petent, is not a proper basis for appeal. State v. McKethan, 269 
N.C. 81, 152 S.E. 2d 341; State v. Howell, 239 N.C. 78, 79 S.E. 
2d 285: Lambros v. Zrakas, 234 N.C. 287, 66 S.E. 2d 895; State 
v. Fuqua, 284 N.C. 168, 66 S.E. 2d 667: State v. Hunt, 223 N.C. 
173, 25 S.E. 2d 598; Stansbury, North Carolina Evidence, 2d 
Ed. § 27; Wigmore on Evidence, 3rd Ed. § 18. As said by Justice 
Parker, later Chief Justice, in State v. Howell, supra, “It is too 
late after the trial to make exceptions to the evidence.’ Due to 
the serious nature of the charges against the defendant and 
the extent of the sentences imposed, we have, nevertheless, care- 
fully reviewed the entire record, including the admission of the 
evidence to which these assignments of error relate, and find 
therein no basis for the granting of a new trial. 
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[2] Assignment of Error No. 1 is to the allowance of leading 
questions, which “is a matter entirely within the discretion of 
the trial judge, and his rulings will not be reviewed on appeal, 
at least in the absence of a showing of abuse of discretion.” 
State v. Cranfield, 288 N.C. 110, 76 S.E. 2d 853; Stansbury, 
North Carolina Evidence, 2d Ed. §$ 31. The record shows no 
such abuse of discretion even if we were to assume that objec- 
tions had been duly interposed and overruled. The record does 
not show that one of the alleged leading questions was ever 
answered. For this further reason, no error is shown by the 
exception now taken to it. State v. Fountain, 282 N.C. 58, 66, 
191 S.E. 2d 674. Two others merely elicited repetition of the 
same witness’ earlier testimony. One of these was a mere in- 
troductory reference, on the morning of the second day of the 
trial, to the testimony of the same witness on the preceding 
day so as to furnish a starting point for the resumption of the 
examination. The remaining question to which this assignment 
of error relates was as to whether there were any stains upon 
the strip of towel used as a blindfold, the exhibit, itself, being 
before the jury and the presence of stains thereon obvious. The 
prosecuting witness had previously testified that the blows on 
her head with the pistol drew blood. 


[3] The defendant’s Assignment of Error No. 2 is directed to 
the admission, without objection, of three alleged conclusions 
of witnesses. The first was the statement by the prosecuting 
witness that she found out her assailant had moved her car 
around to the back of the apartment. In the first place, this is 
not, on its face, a conclusion. In any event, the same witness 
subsequently testified that, when she left the defendant’s apart- 
ment, he told her that he had parked her car “around behind 
the apartment” and she went there, found it and drove away in 
it. Thus, had there been error in admitting the alleged conclu- 
sion, it was cured by this subsequent testimony. The second of 
the alleged conclusions was the testimony of the deputy sheriff 
that the State’s Exhibit No. 1 was a blank check belonging to 
the prosecuting witness and her husband with a note written 
on the back of it. The prosecuting witness, herself, had previ- 
ously identified this exhibit as a note she had written to her 
husband, pursuant to the dictation of her assailant, upon a check 
torn from the checkbook of the witness and her husband. The 
third of the alleged conclusions was the statement by the deputy 
sheriff that the stains on the blindfold appeared to be blood 
stains. The prosecuting witness had previously testified that 
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the blows upon her head by the pistol in the hand of her assail- 
ant caused bleeding and had identified the exhibit as the blind- 
fold placed over her eyes by the assailant. This testimony of 
the deputy sheriff would not have been ground for a new trial 
even had an objection been interposed in due time and over- 
ruled. 


The defendant’s Assignment of Error No. 5 is to testimony 
elicited on cross-examination of a highway patrolman called as 
a witness for the defendant and of the deputy sheriff recalled 
as his witness by the defendant. No objection was interposed 
to any part of the examinations to which this assignment re- 
lates. The defendant now contends the questions asked were not 
within the proper scope of cross-examination. Had objection 
been interposed, there would have been no error in overruling 
such objection. There is no merit in this assignment of error. 


[4] Assignment of Error No. 6 is to the admission of cross- 
examination of the defendant by the solicitor, without objec- 
tion, concerning the contents of the pornographic magazines 
taken from his apartment pursuant to the search warrant. The 
defendant contends that this cross-examination relates to “evi- 
dence previously excluded.” It appears from the record that this 
group of magazines was excluded, upon the defendant’s objec- 
tion, when offered in evidence by the State. It does not follow 
that, for this reason, the defendant, having subsequently testi- 
fied as a witness in his own behalf, could not be cross-examined 
about his possession of, familiarity with and interest in this 
type of literature for the purpose of impeachment. 


[5] The defendant’s Assignment of Error No. 7 is directed to 
the admission in evidence, without objection, of certain cross- 
examination of the defendant by the solicitor concerning the de- 
fendant’s involvement in other criminal activities and the reason 
for the defendant’s departure from the City of Charlotte and 
his move therefrom to Jacksonville. The defendant, having testi- 
fied as a witness in his own behalf, was subject to cross-exami- 
nation for the purpose of impeachment. State v. Fountain, supra, 
at p. 68. For that purpose he may be questioned as to particular 
acts impeaching his character. State v. Williams, 279 N.C. 668, 
185 S.E. 2d 174; State v. Cureton, 215 N.C. 778, 3 S.E. 2d 348; 
State v. Sims, 213 N.C. 590, 197 S.E. 176. The questions by 
the solicitor of which the defendant now complains did not 
inquire as to the nature of any indictments, arrests or other 
charges brought against him but were directed to the defend- 
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ant’s own conduct. The first was as to the reason for the de- 
fendant’s leaving Charlotte. The second was as to what the 
defendant had been “involved in” in the criminal courts. The 
record shows no answer to this question. See, State v. Fountain, 
supra. At this point, upon the request of the defendant’s trial 
counsel, the court instructed the jury that any “prior convic- 
tions the defendant may testify to” (emphasis added) were 
admissible solely for the purpose of impeaching his testimony 
if they tended to do so and should be considered by the jury 
in that connection only. The remaining questions were as to 
whether the defendant had not been “involved in narcotics” and 
“involved with assault on a female.” The defendant himself 
asked if the solicitor meant had he ever been convicted and 
thereupon the solicitor replied in the affirmative. The defend- 
ant’s testimony was that he had not been convicted of these 
offenses. Had objections been interposed seasonably to these 
questions, the overrulings of such objections would not have 
been basis for a new trial. 


In fairness to the defendant’s trial counsel, the record 
shows that in the course of the trial he made numerous objec- 
tions to evidence offered by the State and to questions pro- 
pounded to the defendant on cross-examination. Some of these 
were sustained, some overruled. The record does not disclose, 
as the defendant seeks to imply on appeal, that his trial coun- 
sel, an experienced attorney, sat idly by and permitted the 
solicitor to introduce incompetent evidence at will. The advisa- 
bility of objecting to questions propounded to a witness always 
calls for an exercise of counsel’s judgment as to the competency 
and as to the effect of the probable answer. We find nothing 
in the record to indicate that the convictions of the defendant 
upon these two major criminal charges were the result of the 
failure of his assigned counsel to object to the evidence of which 
the defendant now complains on appeal. 


In view of the overwhelming evidence presented by the State 
of unquestioned competence, any error in the admission of the 
evidence of which he now complains, assuming timely objection 
had been made, would clearly have been harmless error. 


[6] The defendant’s Assignment of Error No. 3 is to the ad- 
mission in evidence, over objection, of articles taken from the 
defendant’s apartment pursuant to a search thereof by the 
arresting officer. The search was conducted pursuant to a search 
warrant, proper in form and issued upon a sufficient affidavit. 
Upon objection to the evidence by the defendant, the court con- 
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ducted a voir dire and at the conclusion thereof made full find- 
ings of fact which were supported by the evidence on the voir 
dire. On the basis of these findings, the objection was overruled. 
The defendant’s contention is that the search was improper for 
the reason that the defendant was removed from his apartment 
and taken into custody shortly after midnight on Friday and 
the search was not made until the following Monday morning. 
The testimony of the arresting officer, who also made the 
search of the apartment, is that when he left the apartment 
with the defendant on Friday night the apartment was locked 
and when he returned on Monday morning with the search war- 
rant the apartment was locked. The defendant cites no authority 
in support of his contention that, under the circumstances, the 
lapse of time between the arrest and the search made the search 
unreasonable. We find no merit in this assignment of error. 


[7] The defendant’s fourth assignment of error is to the denial 
of his motion for judgment of nonsuit. The evidence of the State 
is ample, if true, to show each element of each offense. The evi- 
dence offered by the defendant to contradict that offered by 
the State is not considered in the determination of the motion 
for judgment of nonsuit. Upon consideration of such motion, 
the evidence of the State is taken to be true and is to be con- 
sidered in the light most favorable to the State’s contention. 
State v. Peele, 281 N.C. 253, 188 S.E. 2d 326; State v. McNeil, 
280 N.C. 159, 185 S.E. 2d 156. There is no merit in this assign- 
ment of error. 


[8] Assignment of Error No. 8 is to the solicitor’s argument 
to the jury. The defendant contends that the solicitor therein 
made repeated references to evidence which had been excluded 
by the court. An examination of the solicitor’s argument, which 
is set forth in the record, discloses first that the references by 
the solicitor of which the defendant now complains are amply 
supported by the defendant’s own testimony on cross-examina- 
tion and also discloses that no objection was made to this portion 
of the solicitor’s argument. The only objection made to any 
portion of the solicitor’s argument was sustained by the trial 
court. It had no relation to the defendant’s eighth assignment 
of error. We find no merit in this assignment. The argument 
of counsel, especially in absence of objection at the time, must 
be left largely to the control and discretion of the trial judge. 
State v. Westbrook, 279 N.C. 18, 181 S.E. 2d 572. The record dis- 
closes no abuse of the privilege by the solicitor. 


No error. 
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STATE OF NORTH CAROLINA v. MICHAEL ROSS WILLIAMS anp 
WILLIAM EARL CORNELIUS 


No. 63 
(Filed 1 June 1973) 


1. Municipal Corporations §§ 4, 8— city ordinance inconsistent with State 
law 


A city ordinance is not consistent with State law when the ordi- 
nance makes unlawful an act, omission or condition which is expressly 
made lawful by the State or federal law or when the ordinance pur- 
ports to regulate a field for which a State statute clearly shows a 
legislative intent to provide a complete and integrated regulatory 
scheme to the exclusion of local regulation. G.S. 160A-174(b). 


2. Municipal Corporations §§ 4, 8— general laws prevail over city ordi- 
nances 


General laws of the State must prevail over ordinances and by- 
laws of municipalities. 


3. Intoxicating Liquor § 3— definition of beer 


Beer is an jntoxicating liquor, but it is not an alcoholic beverage; 
rather, it is a malt beverage, transportation and possession of which 
are regulated by G.S. 18A-35(a). G.S. 18A-2(4); G.S. 18A-2(1); G.S. 
18A-2(5). 


4, Intoxicating Liquor § 9; Municipal Corporations §§ 4, 8— invalid 
ordinance restricting possession of beer — quashal of warrants proper 


A municipal ordinance providing that “No person shall have open 
and in his possession, ... beer, ...on or in the public streets of 
the Town of Mt. Airy...” conflicts with G.S. 18A-35(a) providing 
that “Except as otherwise provided in this Chapter, the purchase, 
transportation, and possession of malt beverages and unfortified wine 
by individuals 18 years of age or older for their own use are per- 
mitted without restriction or regulation”; therefore, the municipal 
ordinance is invalid, and warrants drawn thereunder charging defend- 
ants with the possession of open beer on North Main Street in Mt. 
Airy were properly quashed. 


Justice HUSKINS dissenting. 


Justice LAKE joins in the dissenting opinion. 


APPEAL by the State from Wood, J., at the 30 October 1972 
Session of SURRY Superior Court. 


On 25 June 1972 defendants were arrested by officers of 
the town of Mount Airy and charged in separate warrants with 
the possession of an open beer on North Main Street in Mount 
Airy, in violation of Chapter 11-16, Section A of Mount Airy 
city ordinances. On 29 June 1972 the motions of defendants to 
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quash the warrants were allowed by Judge Frank Freeman in 
District Court. The State appealed to Superior Court pursuant 
to G.S. 15-179 (8). 


By consent Judge Wood heard defendants’ motions to quash 
the warrants out of term and out of the district. On 27 Decem- 
ber 1972 Judge Wood found that Chapter 11-16, Section A of 
the Code of Ordinances of Mount Airy was in conflict with the 
general laws of North Carolina, was invalid and allowed de- 
fendants’ motions. The State appealed to the North Carolina 
Court of Appeals. On 26 March 1978, pursuant to G.S. 7A-31 (a), 
we allowed defendants’ motion to certify the case for review 
by this Court prior to determination by the Court of Appeals. 


Attorney General Robert Morgan and Associate Attorney 
Howard A. Kramer for the State, appellant. 


White and Crumpler by Michael J. Lewis for defendant ap- 
pellees. 


MOORE, Justice. 


The sole question presented by this appeal is whether the 
trial court correctly quashed the warrants on the grounds that 
they charged violations of an ordinance which was invalid for 
the reason that it was “a local ordinance which purports to 
override a statute applicable to the entire State.” 


Defendants’ motions to quash raise the question of the 
sufficiency of the warrants to charge the commission of a crimi- 
nal offense. State v. Vestal, 281 N.C. 517, 189 S.E. 2d 152 
(1972) ; State v. Brewer, 258 N.C. 538, 129 8.E. 2d 262 (1962). 
It is essential to jurisdiction that a criminal offense be charged 
in the warrants upon which the State brings defendants to 
trial. State v. Vestal, supra; State v. Guffey, 265 N.C. 331, 144 
S.E. 2d 14 (1965). If defendants are charged with violating a 
statute which is invalid, the motion to quash must be allowed. 
In passing upon such motions, the court treats the allegations 
of fact in the warrant as true and considers only the record 
proper and the provisions of the statute or ordinance. State v. 
Lee, 277 N.C. 242, 176 S.E. 2d 772 (1970); State v. McBane, 
276 N.C. 60, 170 S.E. 2d 918 (1969). 


[1] No constitutional question is raised by this appeal, but the 
determinative issue is whether Chapter 11-16, Section A of the 
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Code of Ordinances of Mount Airy is consistent with the general 
laws of North Carolina. 


G.S. 160A-174(b) provides: 


“A city ordinance shall be consistent with the... 
laws of North Carolina. ... An ordinance is not consistent 
with State ... law when: 


* % * 


“(2) The ordinance makes unlawful an act, omis- 
sion or condition which is expressly made lawful by 
a State or federal law; 


* * * 


““(5) The ordinance purports to regulate a field 
for which a State . . . statute clearly shows a legisla- 
tive intent to provide a complete and integrated reg- 
ulatory scheme to the exclusion of local regulation.” 


[2] The rule that general laws should prevail over ordinances 
was established early in North Carolina in Town of Washington 
v. Hammond, 76 N.C. 88, 86 (1877): 


“The true principle is that municipal by-laws and ordi- 
nances must be in harmony with the general laws of the 
State, and whenever they come in conflict with the general 
laws the by-laws and ordinances must give way... .” 


Davis v. Charlotte, 242 N.C. 670, 89 S.E. 2d 406 (1955), 
was a civil action seeking an injunction to prohibit enforcement 
of a municipal ordinance. The ordinance prohibited the sale of 
beer or wine by curb service or by a “‘car hop.” The trial court 
held that this ordinance was in conflict with State law and de- 
clared it invalid. This Court affirmed holding that the State law 
did not distinguish “car hops” from other individuals permitted 
to sell or deliver beer, and that in the absence of a more re- 
strictive definition the term “‘on premises” included the entire 
private property area designed for use by patrons while being 
served. Justice Bobbitt (now Chief Justice) stated: 


“It may be conceded that the City of Charlotte, under 
its charter provisions and under G.S. 160-52 and G.S. 160-200 
(6) (7) (10), had implied authority to adopt the ordinance 
in controversy in the absence of legislation enacted by the 
General Assembly dealing directly with the subject. Bailey 
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v. Raleigh, 130 N.C. 209, 41 S.E. 281; Paul v. Washington, 
1384 N.C. 368, 47 S.E. 793. But it is quite plain that the 
City of Charlotte cannot, by ordinance, make criminal or 
illegal any conduct that is legalized and sanctioned by the 
General Assembly. The ordinance, to the extent it conflicts 
with the general State law, is invalid. Lee v. Chemical 
Corp., 229 N.C. 447, 50 S.E. 2d 181; Hldridge v. Mangum, 
216 N.C. 5382, 5 S.E. 2d 721; S. v. Prevo, 178 N.C. 740, 101 
S.E. 370.” 


Accord, Staley v. Winston-Salem, 258 N.C. 244, 128 8.E. 2d 604 
(1962) ; State v. Langston, 88 N.C. 692 (1888) ; 56 Am. Jur. 2d, 
Municipal Corporations § 874. 


The Mount Airy ordinance in question provides: 


“Chapter 11-16, Section A. Drinking in Public Places. 
No person shall have open and in his possession, or con- 
sume, serve or drink wine, beer, whiskey or any alccholic 
beverages of any kind on or in the public streets of the 
Town of Mount Airy or upon the grounds of premises of 
any service stations, drive-in theaters, supermarkets, stores, 
restaurants, or office building, or any other business or 
municipal establishment providing parking space for cus- 
tomers, patrons, or the public within the Town of Mount 
Airy.” 


[3] To determine whether this ordinance is contrary to the 
general laws of the State, we must consider the provisions of 
G.S. 18A-1, G.S. 18A-2, and G.S. 18A-35. G.S. 18A-1 plainly 
states: “The purpose and intent of this Chapter is to establish 
a uniform system of control over the sale, purchase, transporta- 
tion, manufacture, and possession of intoxicating liquors in 
North Carolina, and to provide administrative procedures to 
insure, as far as possible, the proper administration of this 
Chapter under a uniform system throughout the State.” Beer, 
by virtue of G.S. 18A-2(4), is included in the definition of in- 
toxicating liquors. 


Beer, however, is not an alcoholic beverage as defined by 
G.S. 18A-2(1), but is a malt beverage defined by G.S. 18A-2 (5) 
as a brewed beverage ‘‘containing one half of one percent (1% 
of 1%) of alcohol by volume but not more than five percent 
(5%) of alcohol by weight.” The possession, consumption, and 
transportation of alcoholic beverages are regulated by G.S. 
18A-26 through G.S. 18A-32. The transportation and possession 
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of malt beverages, however, are regulated by G.S. 18A-85(a), 
which states: “Except as otherwise provided in this Chapter, the 
purchase, transportation, and possession of malt beverages and 
unfortified wine by individuals 18 years of age or older for their 
own use are permitted without restriction or regulation.” 


[4] The Attorney General has not cited and we have found no 
provision in Chapter 18A which further restricts or regulates 
the possession of beer for personal use. Hence, its possession 
by defendants in this case for their own use is permitted with- 
out restriction or regulation. The Town of Mount Airy by its 
ordinance seeks to impose an additional restriction contrary to 
the terms of G.S. 18A-35, thereby making the possession of open 
beer unlawful. This it cannot do. Davis v. Charlotte, supra. 


The General Assembly clearly intended to pre-empt the 
regulation of malt beverages in order to prevent local govern- 
ments from enacting ordinances such as the one in question. 
Allowing local governments to regulate malt beverages contrary 
to State law would result in an intolerable situation whereby 
citizens lawfully possessing beer in one county would be violat- 
ing a criminal law in another. The Legislature pre-empted the 
field in order to avoid such confusion. 


The ordinance in question is not consistent with the gen- 
eral law in that (1) it makes unlawful an act which is made 
lawful by State law, and (2) the ordinance purports to regu- 
late a field in which a State statute has provided a complete and 
integrated regulatory scheme to the exclusion of local regula- 
tions. Therefore, under G.S. 160A-174(b) the ordinance is in- 
valid. 


The warrants were properly quashed. The judgment of the 
Superior Court is affirmed. 


Affirmed. 


Justice HUSKINS dissenting. 


I respectfully dissent from the result reached by the ma- 
jority for reasons which follow. 


The stated purpose of Chapter 18A of the General Statutes 
is to establish a uniform system of contro] over the sale, pur- 
chase, transportation, manufacture, and possession of intoxi- 
cating liquors in North Carolina and to provide administrative 
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procedures to carry out that purpose. G.S. 18A-1 states the 
purpose and then provides: “This Chapter shall be liberally 
construed to the end that the sale, purchase, transportation, 
manufacture, and possession of intoxicating liquors shall be 
prohibited except as authorized in this Chapter.” (Emphasis 
added. ) 


G.S. 18A-2(4) provides in pertinent part: “The word 
‘liquor’ or the phrase ‘intoxicating liquor’ shall be construed to 
include... beer,...” G.S. 18A-2(5) provides in pertinent part: 
“The term ‘malt beverages’ shall mean beer, ... ” Thus, as 
used in Chapter 18A of the General Statutes, beer is both an 
intoxicating liquor and a malt beverage. 


G.S. 18A-3(a) provides: “No person shall... possess any 
intoxicating liquor except as authorized in this Chapter.” This 
of course means that no person shall possess beer except as 
authorized in this Chapter. 


G.S. 18A-85(a) provides: “Except as otherwise provided 
in this Chapter, the ... possession of malt beverages... [is] 
permitted without restriction or regulation.” 


In essence, the foregoing provisions produce the following 
state of affairs with respect to the possession of beer: G.S. 
18A-8(a) is the only provision in Chapter 18A prohibiting the 
possession of beer and it says that possession of beer is pro- 
hibited “except as authorized in this Chapter.” G.S. 18A-35 (a) 
is the only provision in Chapter 18A permitting the possession 
of beer and it says that possession of beer is permitted “except 
as otherwise provided in this Chapter.” Thus, the possession of 
beer is prohibited except where permitted and permitted except 
where prohibited. Neither area is defined nor otherwise identi- 
fied in Chapter 18A. Therefore, following the mandate in G.S. 
18A-1 that Chapter 18A “‘shall be liberally construed to the end 
that the... possession of intoxicating liquors [meaning beer] 
shall be prohibited except as authorized in this Chapter,’ I con- 
clude that the possession of beer in open cans on the streets of 
Mount Airy is prohibited under State law; and the ordinance 
in question, prohibiting the possession of open beer in the 
streets, is not in conflict therewith. In my view the validity of 
the ordinance should be upheld. 


Putting aside the superlative draftsmanship, it is my view 
that the General Assembly never intended to authorize posses- 
sion of beer in open cans, or its consumption, on the public 
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streets and highways of the State. In my opinion the beer 
industry will be surprised to learn that its lobbyists have accom- 
plished that result. If, as the majority holds, the law permits 
the possession of beer in open cans on the public streets, then 
the law must also permit its consumption there. After all, 
there is no point in opening a can of beer if one doesn’t intend 
to drink it. I do not believe the beer industry sought or desires, 
or that the Legislature intended to legalize, such practice. 


For the reasons stated I vote to uphold the validity of the 
ordinance in question. 


Justice LAKE joins in this dissenting opinion. 





as a 


STATE OF NORTH CAROLINA v. JERRY DEAN EUBANKS 


No. 67 
(Filed 1 June 19738) 


\. Arrest and Bail § 3— illegal arrest — constitutional arrest 


Where defendant did not operate his vehicle on a public street or 
highway in the presence of an officer but the officer arrested him 
for driving under the influence without first obtaining a warrant, the 
arrest was illegal under State law; however, the arrest was not un- 
constitutional since the officer had probable cause to make it. 


2. Automobiles § 126; Criminal Law § 64— illegal arrest admissibility 
of resulting evidence 


Nothing in North Carolina law requires the exclusion of evidence 
obtained following an arrest which is constitutionally valid but illegal 
for failure first to obtain an arrest warrant; therefore, breathalyzer 
test results were properly admitted into evidence in defendant’s trial 
for driving under the influence, though defendant’s arrest for the 
offense was illegal. 


3. Arrest and Bail § 3; Automobiles § 126— basis for giving breathalyzer 
test — effect of illegal arrest 


G.S. 20-16.2(a) provides that administration of the breathalyzer 
test hinges solely upon the law enforcement officer having reasonable 
grounds to believe the person to have been driving or operating a 
motor vehicle on the highway while under the influence of intoxicat- 
ing liquor, and not upon the legality of defendant’s arrest for that 
offense. 


4, Automobiles § 126— instructions as to consequences for refusal to 
take breathalyzer test — admissibility of results | 


Breathalyzer test results were not rendered inadmissible in de- 
fendant’s trial for driving under the influence where a police officer 
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instructed defendant that his driver’s license could be suspended for 
sixty days if he refused to take the test, since that instruction was 
correct and did not constitute coercion. G.S. 20-16.2(c). 


5. Arrest and Bail § 3; Automobiles § 126— illegal arrest — coercion to 
take breathalyzer test — admissibility of resuits 


Defendant’s contention that his consent to take the breathalyzer 
test was coerced by the illegality of his arrest is without merit, since 
an illegal arrest, unaccompanied by violent or oppressive circum- 
stances, is no more coercive than a legal arrest. 


6. Automobiles § 126— breathalyzer test results—- requirements for ad- 
missibility 
Evidence was sufficient to establish the admissibility of breatha- 
lyzer test results under the requirements of G.S. 20-139.1(b) where 
that evidence tended to show that the administering officer had 
attended breathalyzer operators’ school, received a license issued by the 
State Board of Health and followed certain rules and regulations set 
by the Board for administering the test. 


Chief Justice BOBBITT dissents. 


APPEAL by defendant from judgment of Martin, J., 28 Au- 
gust 1972 Session, GASTON Superior Court. 


Defendant was tried upon the original warrant, sufficient 
in form, charging him with operating a motor vehicle on a 
public street or highway on 22 November 1971 while under the 
influence of intoxicating liquor. 


The State’s evidence tends to show that Mrs. Coanne 
Gillespie, after giving a right turn signal, prepared to turn her 
1968 Buick from Armstrong Park Drive and enter Club Drive 
to her right. Her Buick was struck from behind by a Chevrolet 
driven by defendant Jerry Dean Eubanks. Defendant got out 
of his vehicle and said it was his fault. While he and Mrs. 
Gillespie were waiting for the arrival of the police, Mrs. Gilles- 
pie noticed “a strong smell of alechol about Mr. Eubanks,” and 
two of her passengers commented on it. Defendant said the sun 
had been in his eyes prior to the collision; but Mrs. Gillespie, 
who was traveling in the same direction, testified that she “did 
not have a bit of trouble with the sun.” Other evidence indicated 
that at 3:30 p.m., the approximate time of the collision, the 
sun was to the west and on the left of drivers proceeding in 
the direction defendant and Mrs. Gillespie were driving. 


When Officer J. R. Deaton arrived at the scene he observed 
defendant “bent over looking into his car.” In response to the 
officer’s inquiry defendant said he was driving the Chevrolet. 
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While producing his driver’s license for the officer’s inspection, 
defendant “was very hesitant and stumbled through his pocket 
book, and finally got his license out, and after he got his 
license, I noticed he had to lean against the car to keep steady. 
He was very unsteady on his feet, and at all times, he was lean- 
ing next to his vehicle to keep straight, and I noticed a strong 
odor of alcohol on his breath. I placed him under arrest for 
D.U.1., and after I had talked to him and made sure he was 
the driver, and he was, in my opinion—he was under the influ- 
ence of some alcoholic beverage.” Defendant was placed under 
arrest there at the scene and taken to the police station. A 
warrant was thereafter obtained and served upon him. 


At the police station Officer J. R. Carter advised defendant 
of his rights concerning the breathalyzer. Officer Carter told 
him that “he had the choice of either taking the test or refusing 
the test; that if he refused the test, none would be given... that 
his license could be suspended for sixty days if he refused... 
that he had a right to call an attorney and have him present 
during the test, or he had a right to call any other witness for 
the test that he wanted.” Twenty minutes later the officer 
asked defendant if he would submit to the breathalyzer test. 
“He said he would take the test,” and it was accordingly ad- 
ministered by Officer Carter who recorded the reading of .27 
on a breathalyzer operation check list. 


Defendant testified that he got off work at 2 p.m. on 22 
November 1971. He bought two six-packs of beer, drank one 
beer on the way to the home of his friend, Miles Oscar Huff- 
stickler where he ate dinner and drank another beer. He then 
left for his own home. “I started up this slight incline and the 
sun was right in my face, and I reached up to pull the sun 
visor down, and as I did, I looked back down, and this lady was 
sort of sitting in the road and I hit my brakes and I hit her.” 
According to defendant, at the time of the collision there were 
ten full cans of beer in his car. He testified that he was not 
under the influence of intoxicants when the collision occurred. 
However, he said he “‘was still shook up the next day, and didn’t 
feel good, and had a headache.” 


Miles Oscar Huffstickler corroborated defendant’s testi- 
mony with respect to the two beers consumed by defendant while 
in Huffstickler’s presence on the afternoon of 22 November 
1971. This witness stated that he last saw defendant at approxi- 
mately 3 p.m. and the witness had no knowledge as to the 
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amount of intoxicants, if any, defendant drank after he left and 
before the collision. 


The jury found defendant guilty as charged and from judg- 
ment imposing a suspended sentence upon the conditions therein 
named, defendant appealed to the Court of Appeals. The case 
was duly docketed there and certified to the Supreme Court 
for initial appellate review pursuant to the provisions of G.S. 
7A-31(b) (4). Errors assigned will be noted in the opinion, 


Harris and Bumgardner by Don H. Bumgardner, Attorneys 
for defendant appellant. 


Robert Morgan, Attorney General; William W. Melvin, As- 
sistant Attorney General; and William B. Ray, Assistant Attor- 
ney General, for the State of North Carolina. 


HUSKINS, Justice. 


Before pleading to the charge contained in the warrant 
defendant moved to suppress the results of the breathalyzer test 
“and the officer’s observations of this defendant,” contending 
such evidence was rendered inadmissible by the illegality of 
defendant’s arrest without a warrant. Denial of the motion is 
assigned as error. 


It is provided by G.S. 15-41 that a peace officer may make 
an arrest without a warrant: ‘(1) When the person to be 
arrested has committed a felony or misdemeanor in the presence 
of the officer, or when the officer has reasonable ground to 
believe that the person to be arrested has committed a felony 
or misdemeanor in his presence;...” 


[1] Since this defendant did not operate his motor vehicle on 
a public street or highway “in the presence of the officer,” and 
since the officer had no reasonable ground to believe defendant 
had done so, defendant’s arrest without a warrant was illegal. 
State v. Hill, 277 N.C. 547, 178 S.E. 2d 462 (1971). Even so, 
the words “illegal” and “‘unconstitutional” are not synonymous. 
An arrest is constitutionally valid when the officers have prob- 
able cause to make it. Whether probable cause exists depends 
upon ‘‘whether at that moment the facts and circumstances 
within their knowledge and of which they had reasonably trust- 
worthy information were sufficient to warrant a prudent man 
in believing that the [suspect] had committed or was commit- 
ting an offense.” Beck v. Ohio, 379 U.S. 89, 18 L.Ed. 2d 142, 
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85 8.Ct. 228 (1964); 5 Am. Jur. 2d Arrest $§ 44, 48; State v. 
Harris, 279 N.C. 807, 182 S.E. 2d 364 (1971) ; State v. Streeter, 
2838 N.C. 208, 195 S.E. 2d 502 (1973). Thus an arrest may be 
constitutionally valid and yet “illegal” under state law. Such 
is the case here. 


There was probable cause to arrest defendant for operating 
a motor vehicle upon a public highway while under the influence 
of intoxicants, but G.S. 15-41 required the officer to obtain a 
warrant before making the arrest since the offense was not 
committed in his presence. Given probable cause, the federal 
constitutional exclusionary rule first enunciated in Weeks v. 
United States, 232 U.S. 388, 58 L.Ed. 652, 34 S.Ct. 341 (1914), 
and made applicable to the States in Mapp v. Ohio, 367 USS. 
643, 6 L.Ed. 2d 1081, 81 S.Ct. 1684 (1961), has no application. 
The fact that a warrant was not cbtained before defendant was 
arrested is, in a constitutional sense, immaterial. The Constitu- 
tion does not dictate the circumstances under which arrest 
warrants are required. United States v. Bazinet, 462 F. 2d 982 
(8th Cir. 1972). Whether an arrest warrant must be obtained is 
determined by state law alone. Likewise, state law alone deter- 
mines the sanction to be applied for failure to obtain an arrest 
warrant where one is required. 


[2] The issue then is this: When an arrest is constitutionally 
valid but illegal under the law of North Carolina, must the facts 
discovered or the evidence obtained as a result of the arrest 
be excluded as evidence in the trial of the action? The answer 
is no. An unlawful arrest may not be equated, as defendant 
seeks to do, to an unlawful search and seizure. All evidence ob- 
tained by searches and seizures in violation of the Federal 
Constitution is inadmissible in a state court. Mapp v. Ohio, 
supra. Such evidence is also inadmissible by statute in North 
Carolina. G.S. 15-27(a). But there is no such rule and no such 
statute in this State with respect to facts discovered or evidence 
obtained following an illegal arrest. Neither reason nor logic 
supports the suggestion. 


We hold that nothing in our law requires the exclusion of 
evidence obtained following an arrest which is constitutionally 
valid but illegal for failure to first obtain an arrest warrant. 
Defendant may, if so advised, redress his grievance for the 
warrantless arrest by a civil action for damages. Hg. Perry v. 
Hurdle, 229 N.C. 216, 49 S.E. 2d 400 (1948); Hicks v. Nivens, 
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210 N.C. 44, 185 S.E. 469 (1986). But the competency of the 
evidence obtained following his illegal arrest remains wun- 
impaired. 


[3] Nothing in G.S. 20-16.2(a) is to the contrary. That section 
reads as follows: 


“(a) Any person who drives or operates a motor 
vehicle upon any highway or any public vehicular area 
shall be deemed to have given consent, subject to the 
provisions of G.S. 20-139.1, to a chemical test or tests of 
his breath or blood for the purpose of determining the 
alcoholic content of his blood if arrested for any offense 
arising out of acts alleged to have been committed while 
the person was driving or operating a motor vehicle while 
under the influence of intoxicating liquor. The test or 
tests shall be administered at the request of a law-enforce- 
ment officer having reasonable grounds to believe the per- 
son to have been driving or operating a motor vehicle on a 
highway or public vehicular area while under the influence 
of intoxicating liquor. The law-enforcement officer shall 
designate which of the aforesaid tests shall be administered. 
Before any of the tests shall be administered, the accused 
person shall be permitted to call an attorney and to select 
a witness to view for him the testing procedures; provid- 
ing, however, that the testing procedures shall not be 
delayed for these purposes for a period of time of over 
thirty minutes from the time the accused person is notified 
of these rights.”’ (Emphasis added.) 


It is apparent from the emphasized portion of the statute that 
administration of the breathalyzer test is not dependent upon 
the legality of the arrest but hinges solely upon “the ... law- 
enforcement officer having reasonable grounds to believe the 
person to have been driving or operating a motor vehicle on a 
highway or public vehicular area while under the influence of 
intoxicating liquor.” It follows that defendant’s motion to sup- 
press was properly denied. 


[4] Defendant further contends that his consent to take the 
breathalyzer test was not voluntary but coerced ‘“‘by being told 
by the officer that he could lose his driver’s license for sixty 
(60) days if he refused to take the test.” From this, defendant 
argues that the results of the test were inadmissible. 


In State v. Mobley, 273 N.C. 471, 160 8.E. 2d 3384 (1968), 
the officers erroneously told defendant that if he refused to 
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submit to the breathalyzer test “it will be used as an assumption 
of guilt in court.” It was held that the coerciveness of the mis- 
statement required the exclusion of the test results. 


Here, Officer Carter told defendant that his license ‘could 
be suspended for sixty days if he refused” to take the test. This 
statement is correct. G.S. 20-16.2(c) provides that if a person 
under arrest willfully refuses to take a breathalyzer test, none 
shall be given, but the Department of Motor Vehicles upon 
receipt of a sworn report to that effect “shall revoke his driving 
privilege for a period of 60 days.” Hence no coercive misstate- 
ment was made in this case. 


[5] Defendant additionally contends that his consent to take 
the breathalyzer was coerced by the illegality of the arrest. 
There is no merit in this contention. We hold that an illegal 
arrest, unaccompanied by violent or oppressive circumstances, is 
no more coercive than a legal arrest. By analogy, the language 
of Justice Branch, speaking for the Court in State v. Moore, 
275 N.C. 141, 166 S.E. 2d 53 (1969), where a voluntary con- 
fession following an illegal arrest was held admissible, is 
appropriate here: 


“We condemn any illegal act by police officers. How- 
ever, when viewed in the narrow field of voluntary con- 
fession, we fail to see why an illegal arrest—unaccom- 
panied by violent or oppressive circumstances—would be 
more coercive than a legal arrest. 


“Both reason and weight of authority lead us to hold 
that every statement made by a person in custody as a result 
of an illegal arrest is not ipso facto involuntary and in- 
admissible, but the facts and circumstances surrounding 
such arrest and the in-custody statement should be con- 
sidered in determining whether the statement is voluntary 
and admissible. Voluntariness remains as the test of ad- 
missibility.”’ 

On this point defendant is saying, in effect, that had he 
known his arrest was illegal he would not have voluntarily con- 
sented to take the breathalyzer test. Even so, the fact remains 
that he did voluntarily consent to take it, and voluntariness is 
the test of admissibility. This contention fails for lack of merit. 


[6] Finally, defendant contends the results of the breathalyzer 
were inadmissible because the State failed to prove that the test 
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was performed according to methods approved by the State 
Board of Health as required by G.S. 20-139.1 (b). 


In State v. Powell, 279 N.C. 608, 184 S.E. 2d 248 (1971), 
we said: 


“GS. 20-1389.1(b) requires two things before a chemi- 
cal analysis of a person’s breath or blood can be considered 
valid under that section. First, that such analysis shall be 
performed according to methods approved by the State 
Board of Health, and second, that such analysis be made 
by a person possessing a valid permit issued by the State 
Board of Health for this purpose. Officer Pegram had a 
valid permit issued by the Board to conduct such analysis 
and testified that he made the analysis in this case accord- 
ing to methods approved by that Board. We hold this 
sufficient to meet the requirements of G.S. 20-139.1(b).” 


Here, Officer Carter testified that he attended the breath- 
alyzer operators’ school conducted by the Department of Com- 
munity Colleges at Gaston College; that he received a certificate 
issued by the North Carolina State Board of Health licensing 
him to perform chemical] analyses of the breath to determine 
the blood alcohol level; that when he received the certification, 
“they gave me certain rules and regulations to follow. I did 
follow them on this occasion.”’ We hold this evidence sufficient 
to establish the admissibility of the breathalyzer test results 
under the requirements of G.S. 20-139.1(b). There is no merit 
in this contention. 


Since .10 percent by weight of alcohol in the blood gives 
rise to the presumption that a person is under the influence of 
intoxicants, G.S. 20-139.1(a) (1), defendant’s strenuous effort 
to exclude the .27 percent reading is quite understandable. It 
loudly corroborates the testimony of the arresting officer and 
other witnesses and leaves little room for doubt that the jury 
reached the correct result. Defendant’s testimony that he had 
consumed only two bottles of beer suggests perjury rather than 
sobriety. 


Defendant having failed to show error, the verdict and 
judgment will be upheld. 


No error. 


Chief Justice BOBBITT dissents. 
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STATE OF NORTH CAROLINA v. LARRY TINSLEY 


No. 86 
(Filed 1 June 19738) 


1. Criminal Law § 99-- questions propounded by trial court —no expres- 
sion of opinion 
Where the testimony of the State’s principal witnesses was often 
inaudible, confusing and contradictory, questions posed by the trial 
court which helped to clarify and develop relevant evidence were 
proper and did not constitute an expression of opinion by the judge. 


2. Criminal Law § 112—— jury instructions — requirement of unanimity 
in reaching verdict — no error 


Trial court’s instruction to the jury that “fall twelve of you must 
agree in order to bring in a lawful verdict. I don’t mean to say that 
you have to agree as such, but I mean to tell you that you cannot 
bring in a lawful verdict unless it is unanimous under our law” was 
proper and did not mislead the jury with respect to reasonable doubt, 
particularly since the trial judge on at least six occasions correctly 
placed the burden upon the State to prove each element of the crime 
beyond a reasonable doubt in order for the jury to return a verdict 
of guilty. 


3. Criminal Law § 90— impeachment of own witness 


A party in a criminal case may not impeach his own witness, nor 
may he circumvent the rule by introducing the contradictory or incon- 
sistent statements of the witness under the guise of corroborating 

evidence. 


4, Criminal Law §§ 89, 90— corroborative statement — slight variance — 
admissibility of statement 


Where the State called a witness and examined him and then 
introduced a prior statement made by the witness for the purpose of 
corroboration, an alleged variance between the testimony and the 
statement with respect to defendant’s whereabouts and posture in re- 
lation to a rifle was too slight to render the statement inadmissible; 
moreover, defendant’s general objection to the statement without a 
motion to exclude or strike the portion alleged to be incompetent was 
ineffective. 


5. Criminal Law §§ 90, 169— impeachment of its own witness by State — 
no prejudicial error 


The trial court erred in allowing the solicitor to elicit testimony 
from a State’s witness to the effect that the witness was related to 
defendant and had been subpoenaed by defendant, since that evidence 
tended to show that the witness was unworthy of belief because of 
bias; however, the testimony of the witness was merely cumulative 
and its admission was not so prejudicial to defendant as to warrant 
a new trial. 
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APPEAL by defendant from Copeland, S. J., 2 January 1973 
Special Criminal Session of JOHNSTON Superior Court. 


Criminal prosecution on an indictment charging that “Larry 


Tinsley ...on the 27th day of August... feloniously, wilfully, 
and of his malice aforethought, did kill and murder Eugene 
Whitley, ...”’ The State proceeded on the theory of the felonv 


murder rule, relying on a violation cf G.S. 14-84.1. 


The State’s evidence tended to show that on 27 August 1972 
defendant and Jesse Snead went to the home of Pat Simms 
where defendant obtained a .22 bolt action rifle. He left this 
weapon in the yard of a house located near the “Soul Strut,” a 
restaurant and dance hall. Snead had previously left his auto- 
matic rifle at the same place. 


Defendant and Snead visited the “Soul Strut” for a short 
time before going to the home of defendant’s uncle, Frank 
Tinsley, where they consumed some wine. The two then re- 
turned to the dance hall and separated. Snead later heard some 
shooting from without the building, and upon going outside 
he saw defendant and Jchn Merritt, the operator of the estab- 
lishment, engaged in an argument. At that time defendant was 
earrying the .22 bolt action rifle. 


Defendant was next seen by several witnesses armed with 
a rifle lying near a barrel about 40 feet from the side of the 
“Soul Strut.’ These witnesses testified that many shots were 
fired from this area into the building. The witness Snead also 
testified that he saw defendant Iving in the bushes shooting. 
Gary Barber testified that he saw defendant shoot a gun while 
it was pointed toward the “Soul Strut.” 


The State also offered evideiire tending to show that 
Eugene Whitley, aged 15, was in the “Soul Strut” on the night 
of 27 August 1972, and that he was killed by a .22 caliber 
bullet. 


State’s Exhibit # 1 was the bolt action rifle allegedly in 
the possession of defendant on the night in question. Expert 
testimony tended to show that the deceased was killed by a bullet 
fired from this rifle. The expert testimony also indicated that 
other bullets removed from the inside of the building had been 
fired from the same rifle. 
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-Defendant’s evidence, offered through his aunt, Betty Jean 
Tinsley, tended to show that he was highly intoxicated on the 
night of 27 August 1972. 


The State did not seek the death penalty, and the jury 
returned a verdict finding defendant “guilty of murder in the 
first degree as charged in the bill of indictment with the rec- 
ommendation that he be imprisoned for life.” Defendant ap- 
pealed. 


Attorney General Morgan; Assistant Attorney General 
Thomas B. Wood for the State. 


Corbett & Corbett, by Albert A. Corbett, Jr. for defendant 
appellant. 


BRANCH, Justice. 


[1] Defendant states his first assignment of error as follows: 
“Was the defendant, Larry Tinsley’s, right to a fair and im- 
partial trial prejudiced by the opinions expressed and the 
questions asked or objections sustained or overruled by the 
court in the presence of the jury?” 


Defendant sets forth in his brief numerous excerpts from 
the record. It would be repetitious and unrewarding to set forth 
and consider each of the portions of the record challenged by 
this assignment of error. We think it sufficient to set forth 
representative portions which defendant contends were prej- 
udicial. 


“Court: You say you heard some shooting outside? 


A. I said I went in the place and there was some shooting 
going on on the outside. There were some people out 
there fussing. - 


CourT: Did you say you heard some shooting outside? 
A, Yes sir. | 

Court: Is that what you said? 

A. Yes sir. 


- * i 


Q. Awhile ago you said you didn’t see any guns eneent the 
first time when you saw the guns. 


N.C. ] SPRING TERM 1978 567 


State v. Tinsley 


STATE OBJECTS. 
COURT: You are making a statement. OBJECTION SUSTAINED. 
QUESTIONS continued by Mr. Corbett: 


The first time I went over there back to Frank’s house I 
saw Larry Tinsley, Jesse Snead and Billy Ray, all three 
of them, standing there. Jesse Snead had both guns in his 
hands. I saw Larry Tinsley laying down by the barrel or 
something like that. 


CouRT: Did you say you did or didn’t? 
A. Yes sir.” 


The bulk of defendant’s exceptions under this assignment 
of error involves questions directed to the State’s principal 
witnesses—three teenagers present at the “Soul Strut” on the 
night of the shooting. It is manifest from a reading of the 
record that the testimony of these witnesses was often in- 
audible, confusing and contradictory. 


In State v. Kirby, 278 N.C. 806, 160 S.E. 2d 24, this Court 
stated: “The presiding judge is entirely justified in propound- 
ing competent questions to a witness in order to clarify what 
a witness has said or to develop some. relevant fact which has 
been overlooked. However, care must be exercised to avoid 
indirect expression of opinion on the facts, and it is improper 
for the trial judge to ask questions. which are reasonably cai- 
culated to impeach or discredit the witness or his testimony. 
State v. Kimrey, 236 N.C. 318, 72 S.E. 2d 677.” 


Careful examination of the trial record reveals no comment 
by the trial judge which might reasonably be interpreted as 
tending to impeach or discredit any of the witnesses. To the 
contrary, it appears that the trial judge exercised remarkable 
patience and impartiality in posing questions which clarified and 
developed relevant evidence. 


[2] Defendant also contends the following portion of the 
trial judge’s instructions to the jury constituted prejudicial 
error. 


“Now a verdict does not become a verdict unless it is 
unanimous, and all twelve of you must agree in order to 
bring in a lawful verdict. 
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I don’t mean to say that you have to agree as such, 
but I mean to tell you that you cannot bring in a lawful 
verdict unless it is unanimous under our law. 


DEFENDANT’S EXCEPTION No. 19” 


Defendant argues that this portion of the charge might 
have led the jury to believe that they could reach an agreement 
even though they had a reasonable doubt concerning defendant’s 
guilt. We do not agree. In the first sentence of this portion of 
the charge, the judge correctly instructed the jury that their 
verdict must be unanimous. The second sentence seems to em- 
phasize that the court was not mandating a unanimous verdict 
if any juror had reasonable doubt as to defendant’s guilt. In 
any event, if there was any ambiguity in this portion of the 
charge, it was cured by the fact that the trial judge on at least 
six occasions (including his final mandate to the jury) correctly 
placed the burden upon the State to prove each element of the 
crime beyond a reasonable doubdt in order for the jury to return 
a verdict of guilty. 


This assignment of error is overruled. 


In his last assignment of error defendant contends the 
trial judge committed prejudicial error by allowing the State 
to impeach its own witness. 


Billy Ray, a tenth-grade student at Smithfield-Selma High 
School, testified in substance that on the night of 27 August 
1972 he saw defendant and Jesse Snead in the vicinity of the 
“Soul Strut” loading their ritles, and that Snead handed him a 
rifle to “hold for a minute.” He later “laid the gun on the 
ground and went in the Soul Strut.” On cross-examination the 
witness said: “I did not see J.arry Tinsley (defendant) laying 
down by any barrel.” 


The State subsequently offered a written statement previ- 
ously given to Sergeant Jieaman Jones of the Selma Police 
Department by Billy Ray. This statement corroborated Ray’s 
in-court testimony concerning the events of the night in ques- 
tion, except that it was more detailed and contained the follow- 
ing statement: “Jesse told me to hold his gun and J laid it down 
beside Larry and went in the place so I would not get in trouble.” 
(Our emphasis.) 

Defendant contends that the written statement so materially 
varies from Billy Ray’s testimony that it impeached rather than 
corroborated the witness. 
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[3] It is true that a party in a criminal case may not impeach 
his own witness. State. v. Anderson, 283 N.C. 218, 195 S.E. 2d 
561. Nor may a party circumvent the rule by introducing the 
contradictory or inconsistent statements of the witness under 
the guise of corroborating evidence. State v. Bagley, 229 N.C. 
728, 51 S.E. 2d 298. Nevertheless, “slight variances in the 
corroborative testimony do not render it inadmissible.” State 
v. Bryant, 282 N.C. 92, 191 S.E. 2d 745; State v. Case, 253 N.C. 
180, 116 S.E. 2d 429. 


[4] The portion of the written statement allegedly presenting 
a variance relates to defendant’s whereabouts and posture in 
relation to the rifle. Whether defendant was in a sitting, stand- 
ing or prostrate position, or whether defendant was stationed 
near a barrel is of minor significance. The variance, if any, 
was too slight to render the written statement inadmissible. 


Further, when the written statement was offered, defend- 
ant’s counsel lodged a general objecticn to the whole statement. 
Portions of the statement tended to ccrroborate the witness. 
Defendant’s general objection without moving to exclude or 
strike the portion alleged to be incompetent was ineffective. 
State v. Brooks, 260 N.C. 186, 182 S.E. 2d 854; State v. Litteral, 
227 N.C. 527, 48 8.E. 2d 84. 


[5] Under this assignment of errur defendant also argues that 
the trial judge improperly permitted the Solicitor to elicit from 
his witness, Billy Ray, the fact that he was related to defendant 
and that. he had been subpoenaed by defendant. There is merit 
in this argument since this testimeny appears to have heen 
drawn from the witness for the purpose of showing him to be 
unworthy of belief because of bias. State v. Anderson, swpre. 
However, the testimony of the witness Ray was merely cumula- 
tive and the admission of the challenged evidence does not 
appear to have so prejudiced defendant as to warrant a new 
trial. State v. Fletcher and St. Arnold, 279 N.C. 85, 181 S.E. 
2d 405; State v. Temple, 269 N.C. 57, 152 S.E. 2d 206. 


This assignment of error is overruled. 


Our review of this entire record reveals no reversible error. 


No error. 
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STATE OF NORTH CAROLINA v. PRESTON GLENN HUMPHREY 


No. 59 
(Filed 1 June 1978) 


Criminal Law § 34; Rape § 4— evidence of defendant’s guilt of a 
_ subsequent offense — admissibility to show quo animo 


Trial court in a rape prosecution did not err in admitting evidence 
concerning the commission of an offense involving indecent exposure 
which allegedly occurred a short time after the commission of the 
charged crime where. that evidence was competent to show defendant’s 
quo animo, or state of mind; moreover, in the light of the overwhelm- 
ing evidence, including defendant's confession, there was no reasonable 
probability that the admission of the evidence in question might have 
contributed to defendant’s conviction. 


2. Criminal Law §§ 5, 63—- criminal responsibility — right and wrong 
test — irresistible impulse doctrine 


The test of criminal responsibility is not the “irresistible impulse 
doctrine,” rather, it is the capacity to distinguish between right and 
wrong at the time and in respect of the matter under investigation; 
therefore, the trial judge in a rape case properly refused to allow 
psychiatric testimony with respect to an “uncontrollable urge” under 
which defendant allegedly committed the offense, and he correctly re- 
fused to give the special instructions tendered by defendant. 


APPEAL by defendant from Godwin, S. J., 6 November 1972 
Special Criminal Session of WAKE Superior Court. 


Defendant was tried on a bill of indictment charging the 
crime of rape. Upon his arraignment he entered a plea of not 
guilty. 


The State’s evidence ended to show that on the night of 
15 July 1972 Miss Donna Jo Connally, who was director of 
religious life for Youth Camps, Inc., was in Faircloth Dormi- 
tory at Meredith College checking rooms to see if they were 
ready to accommodate girls who were arriving on the following 
day. As she walked along the first floor hall, she observed a 
man approaching and asked if she could help him. He continued 
to walk toward her, saying that he was looking for a girl 
named Diane. As he came closer Miss Connally observed that 
his private parts were exposed, and she thereupon tried to 
lock herself in a room. He caught her, and in the ensuing 
struggle she fell to the floor. He began ripping off her clothes 
and then took her into a room, where he finished taking off her 
clothes. He took off his own clothes and despite her pleas, 
screams and struggles had intercourse with her against her 
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will. He left the dormitory, and Miss Connally sought help 
and was thereafter carried to Rex Hospital. 


The State offered medical testimony which disclosed that 
the doctors observed bruises and lacerations on the body of 
Miss Connally. The examination further disclosed a laceration 
of the hymen. Dr. Davis, a pathologist, testified that intercourse 
had definitely taken place. 


Defendant was picked up by police officers at a parking 
lot at approximately 2:15 a.m. He voluntarily accompanied the 
officers to the police station where he later prepared and signed 
a statement. The statement admitted the raping of Donna Jo 
Connally and also related that in the early morning hours of 16 
July he followed a woman home and while completely naked 
walked up into the next yard. He left when she turned on the 
lights and started the motor of her automobile. 


At trial defendant testified and admitted that he had 
raped Miss Connally. He stated: ‘I didn’t want to do it to her. 
I just had to. I mean it just--I couldn’t control it. I couldn’t 
stop it.” 


Defendant also offered as a witness Dr. Robert N. Harper, 
a medical expert in psychiatry. 


The trial judge conducted a voir dire hearing on the State’s 
objection to Dr. Harper’s testimony concerning defendant’s 
mental condition. At the close of the voir dire hearing, the 
judge indicated that he would sustain the State’s objection to 
any testimony by the witness to the effect “that the defendant 
was caught up in an uncontrollable urge to have sexual inter- 
course with Miss Connally which he could not control, and that 
the act of rape charged in the bill of indictment probably would 
not have occurred but for said uncontrollable urge.” Thereafter 
Dr. Harper testified before the jury that in his opinion defend- 
ant understood and appreciated the nature and quality of his 
act and that defendant was aware of its wrongful nature. The 
trial judge refused to allow the witness to express an opinion 
as to whether defendant possessed sufficient power to prevent 
himself from committing the act or from stating his opinion 
that the act would not have occurred but for mental disease or 
defect afflicting defendant at the time it was committed. 


The jury returned a verdict of guilty, and defendant ap- 
pealed from judgment imposing a sentence of life imprisonment. 
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Attorney General Morgan; Assistant Attorney General Mil- 
laid R. Rich, Jr. and Assistant Attorney General Richard B. 
Conely for the State. 


Carlos W. Murray, Jr. for appellant. 


BRANCH, Justice. 


[1] Defendant first assigns as error the admission of evidence 
concerning the commission of an offense involving indecent 
exposure which allegedly occurred a short time after the com- 
mission of the charged crime. 


The general rule in North Carolina is that the State may 
not offer proof of another crime independent of and distinct 
from the crime for which defendant is being prosecuted even 
though the separate offense is of the same nature as the charged 
crime. State v. Long, 280 N.C. 638, 187 S.E. 2d 47; State v. 
McClain, 240 N.C. 171, 81 S.E. 2d 364; 1 Stansbury North Car- 
olina Evidence § 91 (Brandis rev. 1973). However, such evi- 
dence is competent to show “the quo aninvo, intent, design, guilty 
knowledge, or scienter, or to make out the res gestae, or to 
exhibit a chain of circumstances in respect of the matter on 
trial, when such crimes are so connected with the offense 
charged as to throw light upon one or more of these questions.” 
State v. Jenerett, 281 N.C. 81, 187 8.E. 2d 785; State v. Atkin- 
son, 275 N.C. 288, 167 S.E. 2d 241. 


The evidence here challenged was competent to show de- 
fendant’s guo animo, or state of mind. 


Further, in light of the overwhelming evidence, including 
defendant’s confession, we do not believe there is a reasonable 
probability that the admission of this evidence might have 
contributed to defendant’s conviction. State v. Thacker, 281 
N.C. 447, 189 S.E. 2d 145; State v. Taylor, 280 N.C. 278, 185 
S.E. 2d 677. 


This assignment of error is overruled. 


[2] Defendant’s remaining assignments of error relate to the 
rulings of the trial judge sustaining the State’s objections to 
psychiatric testimony concerning defendant’s mental state as 
affecting his criminal responsibility and intent, and the refusal 
of the trial judge to give special instructions which would man- 
date an acquittal if the jury found that defendant’s actions 
resulted from an irresistible, uncontrollable impulse. 
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Defendant sought to elicit from Dr. Robert N. Harper an 
opinion as to whether “defendant possessed sufficient power 
to prevent himself from committing the act.” The trial judge 
sustained the State’s objection to this line of questioning. 


For more than 100 years this Court has recognized the test 
of criminal responsibility to be the ability of the accused at the 
time he committed the act to realize and appreciate the nature 
and quality thereof—his ability to distinguish between right 
and wrong. State v. Mercer, 275 N.C. 108, 165 S.E. 2d 328; 
State uv. Spence, 271 N.C. 23, 155 S.E. 2d 802, rev’d on other 
grounds 892 U.S. 649, 20 L.Ed. 2d 1850, 88 S.Ct. 2290; 
State v. Creech, 229 N.C. 662, 51 S.E. 2d 348; State v. Potts, 
100 N.C. 457, 6 S.E. 657; State v. Brandon, 538 N.C. 463. North 
Carolina, as well as many other jurisdictions, has steadfastly 
refused to recognize the “irresistible impulse doctrine’ as a 
test of criminal responsibility. State v. Spence, supra; State v. 
Creech, supra; State v. Brandon, swpra; Annot., 1738 A.L.R. 
391. See generally, Annot., 22 A.L.R. 3d 1228; Annot., 45 
A.L.R. 2d 1447; Annot., 70 A.L.R. 659. 


In State v. Spence, supra, former Chief Justice Parker, 
quoting respectively from State v. Creech, supra, and Leland v. 
Oregon, 343 U.S. 790, 96 L.Ed. 1802, 72 S.Ct. 1002, reh. den. 
344 U.S. 848, 97 L.Ed. 659, 73 S.Ct. 4 stated: 


“ “The test of responsibility is the capacity to distin- 
guish between right and wrong at the time and in respect 
of the matter under investigation. S. v. Potts, 100 N.C. 
457, 6 S.E. 657; S. v. Brandon, 58 N.C. 463. He who knows 
the right and still the wrong pursues is amenable to the 
criminal law. S. v. Jenkins, 208 N.C. 740, 182 S.E. 324. 
On the other hand, if ‘the accused should be in such a state 
of mental disease as not to know the nature and quality of 
the act he was doing; or, if he did know it, that he did not 
know he was doing wrong,” the law does not hold him 
accountable for his acts, for guilt arises from volition, and 
not from a diseased mind. S. v. Haywood, 61 N.C. 376. 


‘We are aware of the criticism of this standard by 
some psychiatrists and others. Still, the critics have offered 
nothing better. It has the merit of being well established, 
practical and so plain “that he may run that readeth it.” 
Hab. 2:2. Moreover, it should be remembered that the crimi- 
nal law applies equally to all sorts and conditions of 
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people. It ought to be sufficiently clear to be understood 
by the ordinary citizen.’ 


* * *f 


rf 


... Knowledge of right and wrong is the exclusive 
test of criminal responsibility in a majority of American 
jurisdictions. The science of psychiatry has made tremen- 
dous strides since that test was laid down in M’Naghten’s 
Case, but the progress of science has not reached a point 
where its learning would compel us to require the states 
to eliminate the right and wrong test from their criminal 
law....7” 


Defendant’s counsel ably presented arguments for adoption 
of the “irresistible impulse doctrine.” However, neither defend- 
ant’s arguments nor our research disclose reasons sufficiently 
persuasive to warrant modification or abrogation of the long 
recognized “right and wrong” test of criminal responsibility. 


The trial judge’s rulings on the psychiatric testimony of- 
fered by defendant was without error, and he correctly refused 
to give the special instructions tendered by defendant. 


We have carefully examined the entire record of this case 
and find no prejudicial error. 


No error. 





STATE OF NORTH CAROLINA v. EUGENE WOOD 


No. 14 
(Filed 1 June 1973) 


Rape § 7— appeal from rape conviction—-no prejudicial error 


The record discloses no prejudicial error in this appeal from de- 
fendant’s conviction of rape. 


APPEAL by defendant from Exum, J., July 24, 1972 Crimi- 
nal Session (High Point Division), GUILFoRD Superior Court. 
By grand jury indictment, proper in form, the defendant, 
Eugene Wood, was charged with the crime of rape upon the 
body of Frances Ella Oldham. The offense occurred on the early 
morning of October 2, 1971. 
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The State’s evidence disclosed that Frances Ella Oldham 
lived alone at 1202 East Green Street in High Point. Shortly 
after midnight on October 2, 1971, she was asleep in bed and 
was awakened “by the cover being jerked from me.” She ob- 
served a man in her room. There was sufficient light from the 
outside through the windows to enable her to identify the in- 
truder. The man choked her until she was barely able to regain 
her breath and by threats that he would kill her, completed 
the act of sexual intercourse by force and against her will. 


As soon as the intruder left she went to the house of a neigh- 
bor for help in notifying the officers. The neighbor, Mrs. Tessie 
Parker, testified that Mrs. Oldham was in great distress and 
emotionally very upset. When the officers came, she told them 
that she could identify her assailant and that he was the gar- 
bage man who had been picking up the garbage in her neigh- 
borhood for about six months. She did not know his name. 
The officers ascertained the name of the garbage man, obtained 
his picture, and submitted it with twelve others to Mrs. Oldham 
as a test of her ability to identify her assailant. The twelve 
photographs submitted by the officers were of persons of the 
same color, age group, and general appearance as the garbage 
collector. The prosecuting witness identified the photograph of 
the defendant in a flash. The officers then proceeded to arrest 
the defendant. 


At the trial the solicitor asked the witness to identify her 
assailant. Defense counsel objected and the court conducted a 
voir dire at which the officers gave the testimony with respect to 
the examination of the photographs. The court concluded the 
proper procedures were followed in the photographic identifica- 
tion and permitted Mrs. Oldham to say that Eugene Wood was 
the man who broke into her room and assaulted her. 


The State offered the testimony of Dr. Lewis who testified 
that he examined Mrs. Oldham in the hospital on the morning 
of October 2, 1971, found the presence of sperm, and some fresh 
blood and abrasions, from which he concluded that the result of 
the vaginal examination was ‘“‘consistent with forcible inter- 
course.” 


The prosecuting witness stated that she could identify the 
defendant by his general size and appearance, the difference in 
his eyes, and by his voice. She had seen him before and heard 
him speak on a few occasions when he was picking up her 
garbage. 
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After the State rested, the defendant testified that on 
October 1 and 2, 1971, he worked, came home, and proceeded to 
do rather heavy drinking. At no time did he go to Mrs. Oldham’s 
apartment. His wife testified that he was so drunk he staggered 
and fell as he left the place where she lived to go to his room 
in another house. His daughter testified that after he went to 
his room, she checked on him and found that he and Lee Cun- 
ningham were sitting up talking. She thought it was between 
twelve and twelve-thirty, but she did not know for sure. The 
next time she saw him he was in jail. 


Lee Cunningham testified that he and Wood were together 
from twelve until about two-thirty. They had different rooms 
in the house where they both lived. When the officers came to 
arrest the defendant, he asked one of the officers what time it 
was and the officer said it was four o’clock. Cunningham did 
not see a timepiece and was indefinite about the time he last 
saw the defendant before the officers came to make the arrest. 


At the conclusion of the evidence the judge charged the 
jury, correctly defining all essential elements of the crime of 
rape. He explained fully the presumption of innocence in favor 
of the defendant and that the presumption entitled the defend- 
ant to an acquittal unless the jury found guilt from the evidence 
beyond a reasonable doubt. The court instructed the jury to 
return one of two verdicts: guilty, or not guilty. The jury 
returned a verdict finding the defendant guilty as charged. The 
court imposed a sentence of life imprisonment and the defendant 
appealed. 


Robert Morgan, Attorney General by Edwin M. Speas, Jr., 
Associate Attorney for the State. 


Richard S. Towers, Assistant Public Defender for defendant 
appellant. 


HIGGINS, Justice. 


The offense here involved was committed on October 2, 
1971. The indictment was found on October 25, 1971. The trial 
was concluded, the verdict was returned, and the judgment was 
pronounced on July 25, 1972. Defense counsel, during the 
course of the trial, entered timely objections and exceptions to 
the failure of the court to grant defense counsel’s motions to 
dismiss at the conclusion of the State’s evidence and again at 
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the conclusion of all the evidence. Counsel likewise entered ob- 
jection to the court’s failure to charge the jury that, in the 
event of a finding of guilt, it had the right to recommend that 
the punishment be imprisonment for life in the State’s prison. 


By brief, defense counsel listed the assignments above indi- 
cated, and presented them for examination and consideration by 
the court. The brief, however, states: “Counsel for the Defend- 
ant Appellant has carefully searched the record proper and 
has carefully considered all of the Exceptions and Assignments 
of Error as well as all proceedings in the trial of this capital 
case. Counsel is frank to admit that after a careful examination 
of the entire record, including, but not limited to, the charge of 
the court, he is unable to find any error prejudicial to the de- 
fendant.”’ 


The record of the trial fully justifies the defense counsel’s 
statement that prejudicial error is not disclosed by the record. 
Judge Exum’s rulings and his charge clearly disclose that the 
court, at great pains, has seen to it that the defendant’s rights 
were protected throughout the trial. The evidence of guilt re- 
quired its resolution by the fact finding body. The jury, under 
proper instructions, resolved the issue of guilt against the 
defendant. In the trial and judgment, we find 


No error. 





TRAVELERS INSURANCE COMPANY v. GORMAN Z. KEITH anp 
NORFOLK SOUTHERN RAILWAY COMPANY 


No. 42 
(Filed 1 June 19738) | 


1. Rules of Civil Procedure § 22—interpleader action — burden on each 
defendant — propriety of summary judgment 
{In an interpleader action under Rule 22 of the N. C. Rules of Civil 
Procedure, each defendant is the adversary of the other and occupies 
the position of a plaintiff, each having the burden of establishing his 
right to the fund by the greater weight of the evidence, and summary 
judgment may be granted as in any other case. 


2. Insurance § 67— FELA judgment for employee — effect on recovery 
for medical expenses under accident policy 

Where defendant employee previously instituted an FELA action 

for permanent injury and disability, lost wages and medical costs, the 

jury’s verdict established the negligence of defendant employer and 
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the contributory negligence of employee, but did not indicate the per- 
centage of causal negligence attributed to employer, judgment was 
entered against employer for approximately one-third of the amount 
alleged as damages by employee but the jury did not itemize its award 
of damages, employer paid the amount of the judgment and employee 
paid his remaining medical bills out of the proceeds, employee was en- 
titled to an amount paid into court in this interpleader action by plain- 
tiff insurance company for employee’s medical expenses, since employer 
failed to prove that its payment of the amount of the judgment in 
the FELA action included payment, either in whole or in part, of 
the medical expenses upon which the insurance payment made by 
plaintiff was based. 


3. Insurance § 67—FELA judgment for employee — effect on recovery 
for medical expenses under accident policy 


While G.S. 44-49 and G.S. 44-50 make any plaintiff’s unpaid medi- 
cal expenses a lien upon his recovery in a personal injury action, 
the statutes impose no obligation with reference to the expenses upon 
the defendant against whom judgment has been rendered; therefore, 
payment of judgment by railway employer to employee in an FELA 
action out of which judgment medical expenses were paid did not 
entitle employer to an amount paid into court in this interpleader 
action by plaintiff insurance company for employee’s medical expenses. 


ON certiorari to review the decision of the Court of Appeals 
reported in 15 N. C. App. 551, 190 S.E. 2d 428 (1972). The 
appeal was docketed and argued in the Supreme Court as No. 
80 at the Fall Term 1972. 


Plaintiff Travelers Insurance Company (Travelers) insti- 
tuted this action pursuant to G.S. 1A-1, Rule 22, to determine 
to which of the two defendants, Gorman Z. Keith (Keith) or 
Norfolk Southern Railway Company (Norfolk Southern), it 
should pay the sum of $3,584.25, which has been deposited with 
the court. 


Travelers did not participate in the trial. The following 
facts which are not in dispute are established by su puanenk: 
admissions in the pleadings, or record evidence: 


Prior to 25 July 1966 Travelers issued to Norfolk Southern 
a group insurance policy (No. GA-23000) making the railroad’s 
employees (subject to provisions inapplicable here) “eligible for 
employee benefits as provided in Article VII hereof with respect 
to bodily injuries occurring or sickness commencing while [they 
are] insured.” Article VII provides: “All benefits provided 
under this Article are payable to or on behalf of the employee, 
provided that benefits based on expenses paid by the employer 
or other person or organization (or which an employer shall be 
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obligated to pay) may be paid by the Insurer to such employer 
or other person or organization.” 


Norfolk Southern paid the insurance premiums, and this 
policy was in full force and effect on 25 July 1966 when Keith, 
an employee of Norfolk Southern, was injured in a collision on 
its tracks while acting in the scope of his employment. Keith 
required hospitalization and incurred medical expenses in the 
amount of $4,530.15. Of this sum Travelers has reimbursed 
Keith in the amount of $256.45 and, under the policy, it is obli- 
gated to pay his medical expenses in the additional amount of 
$3,084.25. 


Prior to the filing of this action Keith sued Norfolk 
Southern under the provisions of the Federal Employers Liabil- 
ity Act. He alleged damages in the amount of $109,030.15— 
$100,000.00 for permanent injury and disability, $4,500.00 for 
lost wages, and $4,530.15 for medical costs. When the case was 
tried at the December 1969 Session of Wake all of Keith’s medical 
expenses “‘were proven as items of damages.” The jury’s verdict 
established Norfolk Southern’s negligence and Keith’s con- 
tributory negligence. The issue, ‘“‘What amount of damages if 
any is the plaintiff [Keith] entitled to recover of the defendant 
[Norfolk Southern] for his injuries,’ was answered, ‘$388,- 
240.00.”’ Upon the verdict judgment was entered that Keith re- 
cover $33,240.00 from Norfolk Southern. (The judgment was 
introduced in evidence in this case as Keith’s Exhibit 7.) On 11 
August 1970, Norfolk Southern paid the judgment, and out of 
the proceeds Keith paid his remaining unpaid medical bills in 
the amount of $4,272.15. 


When both Keith and Norfolk Southern claimed the bal- 
ance of $38,584.25, which Travelers was obligated to pay for 
Keith’s medical expenses, Travelers instituted this action. Judge 
Preston heard the case without a jury upon the stipulations, 
admissions in the pleadings, Keith’s Exhibit 7, and the testimony 
of Keith. Except for his statement that Travelers’ policy was 
“set up” in negotiations between the Norfolk Southern and the 
railroad employees’ Brotherhood, the labor union of which Keith 
was a member, Keith’s testimony added nothing to the stip- 
ulations. Upon the evidence Judge Preston made thirteen find- 
ings of fact which are substantially detailed above. His 
fourteenth “‘finding’’ is quoted: 


“14. The medical expenses represented by the sum of 
$3,584.25 involved in this action were expenses paid by Norfolk 
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Southern Railway Company and which Norfolk Southern Rail- 
way Company was obligated to pay.” 


Upon “the foregoing findings of fact,” Judge Preston made 
the following conclusions of law: 


“1. The medical expenses represented by the sum of 
$3,084.25 involved in this action were expenses paid by Norfolk 
Southern Railway Company and which Norfolk Southern Rail- 
way Company was obligated to pay. 


“2. Norfolk Southern Railway Company is entitled to re- 
cover said sum of $8,584.25 from the plaintiff under the above- 
mentioned policy.” 


Keith, excepting to Finding No. 14 and Conclusions of Law 
1 and 2, appealed to the Court of Appeals. In an opinion, re- 
ported in 15 N. C. App. 551, 190 S.E. 2d 428 (1972), the court 
held that “the trial judge committed prejudicial error in finding 
and concluding that the employer paid or was obligated to pay 
the employee’s medical expenses,” and that ‘‘Keith is entitled 
to a new trial.” We allowed Norfolk Southern’s petition for 
certiorari. 


Rk. Mayne Albright for Gorman Z. Keith, defendant appel- 
lee. 


Young, Moore & Henderson by J. Clark Brewer and 
Charles H. Young for Norfolk Southern Railway Company, de- 
fendant appellant. 


SHARP, Justice. 


[1] Plaintiff Travelers has invoked the remedy of interpleader 
provided by G.S. 1A-1, Rule 22, by paying its liability under 
Group Policy No. GA-28000 into court in a proceeding to which 
all to whom it might be obligated under the policy are parties. 
See Phillips, 1970 Supplement to 1 McIntosh, North Carolina 
Practice and Procedure § 728. Thus each defendant is the adver- 
sary of the other and occupies the position of a plaintiff. Each 
has the burden of establishing his right to the fund by the 
greater weight of the evidence. If, upon the stipulations and 
evidence no genuine issue of material fact arises, summary judg- 
ment may be granted in favor of one claimant against the other 
as in any other case. 3A Moore, Federal Practice § 22.14[2] (2d 
ed. 1970) ; 19 Anderson, Couch on Insurance § 79:317 (2d ed. 
1968). 
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Both Keith and Norfolk Southern agree that the decisive 
question in this case is whether Norfolk Southern has paid on 
behalf of Keith the medical expenses represented by the dis- 
puted sum of $8,584.54. Whether Finding No. 14 be denominated 
a finding of fact, a conclusion of law, or a combination of both 
is immaterial. Keith has challenged the sufficiency of the evi- 
dence and the stipulations to support either a finding of fact 
or conclusion of law that Norfolk Southern paid these expenses. 
However, in our view, Finding No. 14 and Conclusion 1, both 
of which are identically worded, are both legal conclusions. 
The essential facts being uncontroverted, whether Norfolk South- 
ern has shown it paid Keith’s medical bills is a question of law. 


Benefits due a railway employee under Article VII of 
Travelers Insurance Company group policy GA-23000 were the 
subject of litigation in Hall v. Minnesota Transfer Ry., 322 
F. Supp. 92 (D. Minn. 1971). In that case, the court considered 
the identical provision of policy No. GA-23000 which we consider 
here. With reference to it District Judge Neville said: 


“Maintenance of this policy, 100% of the premiums of 
which are paid by the defendant, is required by a contract 
between defendant and the employees’ collective bargaining rep- 
resentative. The policy is written to cover hospital and medical 
expenses of certain employees and their dependents. Coverage 
is not limited to amounts for which the defendant would be 
liable under the Federal Employers’ Liability Act, but extends 
to all bills for health care incurred by or for the beneficiaries. 
By the terms of the contract between the insurer and the 
employer and employee groups, the employer may elect to serve 
as a conduit between the insurer and the beneficiary by paying 
any expenses which are covered by the policy and receiving the 
proceeds of the policy by way of reimbursement directly from 
the insurer.” Id. at 98-4. 


By the terms of the policy, nothing else appearing, as the 
injured employee, Keith is entitled to the disputed fund. To es- 
tablish its entitlement to the money Norfolk Southern must 
prove that it—not Keith—has paid the medical expenses upon 
which the insurance payment is based. See Lockhart v. Insurance 
Co., 198 N.C. 8, 186 S.E. 248 (1927). Obviously, at the time 
the medical services were rendered, it was Keith’s obligation 
to pay his own bills; no liability on the part of Norfork Southern 
had then been established. Had the issue of the railroad’s neg- 
ligence been answered against Keith in his action against Nor- 
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folk Southern it would have had no obligation to him whatever 
in consequence of his accident. Travelers’ liability to him on 
account of medical expenses, however, would have been un- 
affected since its policy covers medical expenses and not the em- 
ployer’s liability. 


[2] To hold that Norfolk Southern has paid Keith's medical 
bills, or any part of them, we would have to conclude that the 
payments were incorporated in Keith’s recovery in the FELA 
action and that, when Keith paid the bills out of the proceeds 
from the judgment, Norfolk Southern was, in fact, paying them. 
This is the contention which Norfolk Southern makes. The facts, 
however, will not support this contention. 


[3] Nor will the facts support Norfolk Southern’s assertion that 
it “had no choice but to pay the money [for Keith’s bills] to the 
Clerk of the Court,” and that G.S. 44-50 “served as [a] conduit 
for their payment.” It might be argued with almost as much 
logic that any obligation which a successful plaintiff discharged 
with funds derived from the judgment had been paid by the 
defendant who paid the judgment. G.S. 44-50 does not bear upon 
the question presented. While G.S. 44-49 and G.S. 44-50 make 
any plaintiff’s unpaid medical expenses a lien upon his recovery 
in a personal injury action they impose no obligation with refer- 
ence to them upon the defendant against whom judgment has 
been rendered. 


[2] The judge’s ‘finding’ that all of Keith’s ‘medical ex- 
penses were proven as items of damages” in his FELA action 
against Norfolk Southern means only that in that suit Keith 
had offered evidence tending to show that in consequence of 
his accident he had incurred medical expenses totaling 
$4,272.15. What expenses the jury accepted as proven, if any, we 
do not know. ‘True, the jury could have accepted plaintiff’s 
testimony with respect to his expenditures, but it was not com- 
pelled to do so.” Brown v. Griffin, 268 N.C. 61, 64, 188 S.E. 2d 
8238, 825 (1964). Keith had sued for damages in the amount 
of $109,030.15. The jury did not itemize its award of damages, 
which was the lump sum of $38,240.00. Presumably, in addition 
to Keith’s pain and suffering, loss of wages, permanent injuries 
and disability, this sum took into account whatever medical 
expenses the jury found he had proven. What this amount was 
we do not know. 


Were we to assume that the jury found expenses in the 
amount of $4,272.15 to have been proven, an insurmountable 
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uncertainty would still remain. Keith’s judgment for personal 
injuries against Norfolk Southern was obtained in an action 
under the Federal Employers Liability Act. This Act abrogated 
the common law rule that if any neghgence on the part of 
the employee contributed to his injuries, the employer was 
exonerated from any liability to him for its own causal negli- 
gence. In substitution the Act provided that the injured em- 
ployee’s “damages shall be diminished by the jury in proportion 
to the amount of negligence attributable to such empioyee.” 45 
U.S.C. § 538 (1970). See Graham v. R. R., 240 N.C. 338, 82 
S.E. 2d 346 (1954). 


Since the jury found that Keith’s own negligence contrib- 
uted to his injury and damage, he did not recover the full amount 
of his proven medical expenses, “but only a proportional amount, 
bearing the same relation to the full amount as the negligence 
attributable to the carrier bears to the entire negligence attrib- 
utable to both... .” Norfolk & Western Ry. v. Harnest, 229 
U.S. 114, 122, 57 L.Ed. 1096, 1101, 88 S.Ct. 654, 657 (1918). 
What was the percentage of causal negligence which the jury 
attributed to Norfolk Southern? Again we cannot tell. 


Since Norfolk Southern has been unable to make out a 
prima facie case of payment, it necessarily follows that it is 
not entitled to recover any part of the fund in dispute. Judge 
Preston’s legal conclusions, stated in Finding 14 and Conclusion 
1, are reversed. 


This holding eliminates consideration of Norfolk Southern’s 
contention that, because it paid the premiums, it owned plain- 
tiff’s policy No. GA-28000 and that to permit Keith to recover 
the fund would compel Norfolk Southern to pay his medical 
expenses twice. As supporting this contention it cites Tart v. 
Register, 257 N.C. 161, 125 S.E. 2d 754 (1962). Keith’s conten- 
tion is that the policy is ‘“‘a collateral source,” a fringe benefit 
negotiated by the employees’ union in collective bargaining with 
Norfolk Southern, which constitutes a part of the consideration 
for the employees’ services. He would invoke the rule that a tort- 
feasor cannot reduce the amount of his judgment liability to an 
injured plaintiff by reason of compensation or insurance paid 
to the plaintiff from a collateral source independent of the tort- 
feasor. See Young v. R. R., 266 N.C. 458, 146 S.E. 2d 441 
(1966) ; Brown v. Griffin, 268 N.C. 61, 188 S.E. 2d 823 (1964) ; 
Hall v. Minnesota Transfer Ry., supra; 22 Am. Jur. 2d Damages 
$§ 206, 210 (1965); Dobbs, Law of Remedies § 3.6, at 185, 
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§ 8.10 (1978). Although Keith’s testimony tends to establish his 
contention that the policy is a fringe benefit, the stipulations 
and findings do not cover this point—now immaterial to de- 
cision. 

Upon the stipulations and admitted facts Keith is entitled 
to recover the proceeds of Policy GA-28000 in the amount of 


$3,584.25, which is presently held by the Clerk of the Superior 
Court of Wake County. 


This cause is remanded to the Court of Appeals with 
direction that it be returned to District Court for the entry 
of judgment in accordance with this opinion. 


Modified and affirmed. 
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STATE OF NORTH CAROLINA v. CELESTE H. VAN LANDINGHAM 


No. 55 
(Filed 12 July 1973) 


1. Homicide § 21— first degree murder — sufficiency of evidence 


The State’s evidence was sufficient for submission to the jury 
on the issue of defendant’s guilt of first degree murder where it tended 
to show that defendant had lived on the victim’s farm for some seven 
years, the victim had asked defendant to leave the farm a short time 
before her death, on the date of her death the victim was alive at 
2:05 p.m. and in the tack room of her barn with defendant, between 
2:00 and 2:10 p.m. defendant twice refused admission to the tack 
room to persons who had legitimate business there, the unarmed vic- 
tim was shot at four times with a .88 caliber pistol and three of the 
bullets penetrated her vital organs and caused her death, defendant 
went to a neighbor’s house at 2:30 and told the neighbor that the 
victim had been shot and that she should go to her at once, defendant 
was then upset and sometimes incoherent, defendant stated that she 
wanted to kill herself, the neighbor went straight to the tack room 
and found the victim’s body, defendant went to a married couple’s 
nearby home and asked the wife to call defendant’s attorney and told the 
couple that the victim was dead and the police were coming to arrest 
her, the pistol used in the killing had previously disappeared from 
the victim’s automobile, and the pistol] was discovered in a pond be- 
tween the barn and the nearby house to which defendant first went 
after the victim had been shot. 


2. Homicide § 18— premeditation and deliberation — circumstances to 
consider 


Among the cireumstances to be considered in determining whether 
a killing was with premeditation and deliberation are: want of 
provocation on the part of the deceased; the conduct of defendant 
before and after the killing; the use of grossly excessive force, or 
the dealing of lethal blows after the deceased had been felled. 


3. Homicide § 21— sufficiency of evidence of premeditation and deliber- 
ation 


In this first degree murder prosecution, premeditation and delib- 
eration were established by evidence that while defendant and the 
victim were alone in the tack room of a barn shortly before the victim 
was killed in the tack room, defendant twice refused admission thereto 
to persons who had legitimate business there, and that the victim, 
unarmed and helpless to defend herself against an assailant with a 
deadly weapon, was shot at four times with a .88 caliber pistol and 
three of the bullets penetrated her vital organs. 


4. Homicide § 17—— evidence of motive 


While motive is not an essential element of murder and an 
accused may be convicted when no motive is proven, evidence of motive 
is relevant as a circumstance to identify an accused as the perpetrator 
of an offense. 
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5. Evidence § 13— attorney-client privilege 


When the relation of attorney and client exists all confidential 
communications made by the latter to his attorney on the faith of such 
relation are privileged and the attorney will not be permitted to 
disclose them. 


6. Evidence § 13— attorney-client privilege — unlicensed attorney — pres- 
ence of third person 


In this homicide prosecution, testimony that defendant by tele- 
phone asked the witness to come home and stated that the victim was 
dead and the police were coming to arrest her did not violate the 
attorney-client privilege where (1) the relationship of attorney and 
client did not exist because the statements were not made upon the 
understanding that such relationship existed and because the witness, 
although having passed the State Bar examination, had not been 
issued a license to practice, and (2) the statements were not private 
and confidential because the witness’s wife was present during defend- 
ant’s conversation with the witness. 


. Criminal Law §§ 73, 169— admission of hearsay — error cured by simi- 
lar testimony and by cross-examination 


In this homicide prosecution, the trial court erred in the admis- 
sion of hearsay testimony by a police officer that some three months 
before her death the victim reported to him the loss or theft from 
her automobile of the pistol used in the killing; however, such error 
was cured when testimony of like import was admitted thereafter 
without objection and when defendant on cross-examination had the 
officer repeat the same testimony in detail in response to questions 
propounded for the sole purpose of amplifying the information the 
officer gave on direct examination and not for the purpose of impeach- 
ing his testimony or establishing its incompetency. 


~l 


APPEAL by defendant from Hall, J., 3 October 1972 Crimi- 
nal Session of WAKE. 


Defendant was tried upon a bill of indictment, couched in 
the words of G.S. 15-144, which charged her with the murder 
of Dr. Alice Pugh McInnis on 10 August 1972. Judge Hall 
charged the jury that it might return a verdict of guilty of 
murder in the first degree, murder in the second degree, man- 
slaughter, or not guilty. The verdict was “guilty of murder in 
the first degree.” From the judgment that she be imprisoned for 
the term of her natural life in the State’s prison in quarters 
provided for women prisoners, defendant appeals. 


Attorney General Morgan and Assistant Attorney General 
Conely for the State. 


Tharrington, Smith & Hargrove for defendant appellant. 
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SHARP, Justice. 


{1} Defendant’s first two assignments of error are that the 
court erred in denying her motion for nonsuit as to the charge 
of first degree murder and each of the lesser degrees of hcmi- 
cide included in that charge. Defendant offered no evidence. The 
State’s evidence tended to show: 


Dr. McInnis, a Raleigh pediatrician who raised horses, 
lived on her farm a short distance north of Raleigh. Her resi- 
dence, directly across Six Forks Road from the Bayleaf Baptist 
Church, was in a grove about 100 feet from the west side of 
the road. Since 1965 defendant, Mrs. Van Landingham, had 
lived on this farm in a house just back of Dr. McInnis’. A drive- 
way from Six Forks Road served both residences and continued 
past defendant’s house for 420 feet to a horse barn and tool shed. 
After passing between these two buildings the drive became a 
bridle path leading to and across the dam of a pond southwest 
of the barn. Beyond the dam it was one of a number of horse 
trails around the lake and in the wooded area adjacent to it. 


During the summer of 1972 Dr. McInnis employed John 
Simpson (John), a 17-year-old high school boy, to work on the 
farm. On 10 August 1972 John observed defendant leaving the 
premises as he came to work at 8:30 a.m. He saw her again 
about noon as she walked from her house toward the carport. 
About 10:30 a.m. Dr. McInnis came home, changed into her 
working clothes, and helped John in the yard until about 12:45 
p.m. when she drove to a nearby store to get food for lunch. 
She returned about 1:00, delivered her purchases to the maid, 
and walked toward the horse barn. 


While waiting for lunch to be prepared John went to the 
tool shed, procured hand tools, and repaired a broken chain on 
a trailer. During the performance of this task, which took about 
five minutes, he observed the Bolda children, Sue, aged 17; 
Cheryl, aged 11; and Don, aged 15, coming across the dam with 
a horse. After repairing the chain John returned to the house 
to wait for Dr. McInnis. She did not return and the maid per- 
suaded him to eat his lunch while it was hot. At two o’clock 
the maid had gone and Dr. McInnis had still not come for 
lunch; so John went back to the barn area. He saw the three 
Bolda children grazing a horse while they ate their lunch on 
a stump between the barn and the pond. This stump was 87 
feet from the barn and 120 feet from the pond. After asking 
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the children where Dr. McInnis was he went into the barn look- 
ing for her. The door of the tack room, which is immediately 
to the left of the barn entrance, was closed. This door opened 
to the left inside the room. 


John “grabbed hold of the latch,” which slips over a U- 
shaped ring designed for a padlock, and “started opening the 
door.”’ Before he had moved the door two feet it was stopped 
from the inside. However, he observed Dr. McInnis sitting on 
a feed can facing the door. She was wearing sun glasses and 
had a cigarette in her hand. “She looked casually.” There were 
no weapons in sight. He did not see Mrs. Van Landingham, but 
he heard her voice from behind the door. She told him ‘‘not to 
come in now, to go back up to the house.” A second time she 
said, “Don’t come in now John. We will be up in a minute.” The 
door was then closed. The time was about 2:05 p.m. 


The Bolda children had arrived at the McInnis farm about 
11:15 a.m. on 10 August 1972 to ride and brush their horse 
and clean out its stall. They parked their car, which they had 
to get home by 2:30 p.m., in the churchyard across the road 
and walked down the drive between the two houses to the barn 
and the lake. About five minutes after John Simpson had left 
the barn after inquiring of them as to Dr. McInnis’ whereabouts, 
Cheryl went to the tack room for a brush. As she started to 
pull the latch back it hit the door. Mrs. Van Landingham then 
opened the door just enough to stick her head out and said 
she was busy. Chery] said, ‘“O. K.” and went back to the stump. 
Ten or fifteen minutes thereafter, at 2:20 p.m., the children 
left the barnvard by the same route they had come. During 
their stay at the farm they had heard no shots fired or any 
other unusual noise. 


After John Simpson’s conversation with Mrs. Van Landing- 
ham at the tack room door he returned to the house to await 
Dr. McInnis’ return. While waiting he fell asleep in the den. At 
8:30 p.m. he was awakened by Carol Caniford (Caniford), a 
neighbor, and Mrs. V. Watson Pugh, Dr. McInnis’ sister-in-law. 
At no time that day had he heard any gun shots fired. 


Carol Caniford, an operating room nurse who taught rid- 
ing at her residence, lived in a house which she rented from 
defendant. This house, located on the west side of Six Forks 
Road, is two-tenths of a mile south of the drive leading into the 
McInnis farm. The distance from the Caniford house to the 
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McInnis barn is about four-tenths of a mile by way of Six Forks 
Road and the McInnis drive. It is 679 steps from the McInnis 
barn to the Caniford house by way of the path across the pond 
dam and through the woods and pasture—a fast six minutes’ 
walk. The McInnis barn is located straight across the field and 
woods to the north of the Caniford barn, which is 50-100 feet 
behind the Caniford house. 


The land and barns which Caniford used for her horses 
were rented from both Dr. McInnis and defendant. Caniford 
paid low rent because she did a lot of work on the McInnis farm. 
She had keys to the gates and buildings. 


On the morning of 10 August 1972 Caniford, who had been 
on duty all night at the hospital, got home at 7:30. During the 
morning she gave riding lessons until noon. Sometime 
thereafter defendant came to her house to deliver feed which 
she had purchased that morning at Caniford’s request. After 
the two women unloaded the feed at her barn Caniford returned 
to the house and went to bed between 1:30 and 2:00 p.m. A 
pounding on the door awakened her about 2:30 p.m. She went 
to the door to find defendant standing there, “terribly upset.” 
Defendant said a lot of things ‘‘awfully fast’; some were “sort 
of incoherent” and ‘‘a lot of it didn’t make any sense.”’ Caniford 
testified, “A few of the things I know, a few of the things I am 
not sure about.” 


Defendant told Caniford that “Alice had been hurt, or Alice 
had been shot.” In answer to Caniford’s question whether “she 
was sure of how badly [Dr. McInnis] was hurt or if she was 
dead” defendant said she was not sure and that Caniford “‘must 
go down there... and hurry and just go right now, go.”’ Defend- 
ant said either, “I wanted to kill myself,” or “I want to kill 
myself.” 


Caniford dressed and told defendant she thought she should 
stay at her (Caniford’s) house or go next door and remain 
with Mrs. John Willardson. As Caniford backed her car out of 
the driveway defendant was headed across the yard toward 
the Willardson house. 


The Willardsons, who had lived next door to Caniford for 
two or three weeks, were also defendant’s tenants. Mr. Willard- 
son had passed the North Carolina State Bar examination. 
However, his license had not been issued to him and he had 
not taken his oath as an attorney. On 10 August 1972 he was 
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employed as a law clerk by one of the judges of the North 
Carolina Court of Appeals. On that day, between 2:45 and 3:00 
p.m., defendant walked into the Willardson residence without 
knocking and told Mrs. Willardson that “something is very 
wrong... Dr. McInnis is dead.” Mrs. Willardson, who was 
“really stunned,” asked whether she should call the police or an 
ambulance. Defendant said that Caniford was taking care of 
that and suggested that she call defendant’s attorney, Mr. Al 
Lloyd. She gave Mrs. Willardson his telephone number from 
memory. The Willardsons’ telephone not having been installed, 
they went to Caniford’s house to make the call. 


After trying unsuccessfully to reach Mr. Lloyd, Mrs. Wil- 
lardson telephoned her husband and said to him, “John, will 
you please come home and will you please talk to Mrs. Van 
Landingham, and he did [talk to her over the telephone].’’ Over 
defendant’s objection Mrs. Willardson testified that she heard 
defendant’s conversation with her husband but she “didn’t 
remember this as clearly because [she] was really nervous.” 
However, she did remember defendant asking her husband “‘if 
he could come home because of his job situation” and saying to 
him, “They are coming to arrest me.” John Willardson testified, 
also over objection, that defendant said to him over the tele- 
phone, “John, is there any way you can come home... some- 
thing terrible has happened. Dr. McInnis is dead and the police 
are coming to arrest me.” 


Willardson was at home in about 85 minutes after his 
conversation with defendant. He walked in and told her im- 
mediately that he was not in any position to give her legal 
advice because he was not yet an attorney; that the only thing 
he could say to her was not to say anything to him or to any 
other person until she had spoken to an attorney; that since 
she could not reach Mr. Lloyd he suggested that she call Attor- 
ney E. E. Hollowell. Defendant called Hollowell and he came. 


When defendant came into the Willardsons’ house Mrs. 
Willardson saw no blood and no signs of injury on her. Deputy 
Sheriff Covert likewise observed no physical injury to defendant 
when he saw her at 7:00 p.m. on 10 August 1972. 


When Caniford arrived at the McInnis place after having 
left defendant en route to the Willardson house, she unlocked 
the front gate, left her car there, and went to the barn. Defend- 
ant had not driven her car to Caniford’s home and she observed 
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it in the carport at Dr. McInnis’ house. At the barn Caniford 
found the tack room door padlocked, and unlocked the door with 
her key. Inside, the dead body of Dr. McInnis was lying on the 
floor on the right side of the room next to a row of 20-gallon 
garbage cans used as feed containers. The shoulders and the 
left hip were flat on the floor; the knees were together and 
the legs drawn up toward her face, which was turned to the 
right toward the feed cans. The feet were toward the door. Dr. 
McInnis’ right arm was drawn up across her chest, and there 
was blood on her fingers. A faded blue towel was lying across 
her throat. Caniford also noticed a hole all the way through the 
last feed can which was directly behind her head. She saw no 
weapon of any description in the tack room. 


Caniford tried to telephone from the tack room but all she 
could get from that telephone was a dia! tone. She then ran 
to defendant’s house “because it was the closest” and called 
Mrs. Pugh. After talking to her and asking her to send an 
ambulance, Caniford ran back to the barn where the situation 
remained unchanged. There was no one but her on the premises 
and, while waiting for the ambulance and the officers to come, 
she ran back and forth from the barn to the front gate, “hoping 
[she] was wrong.” The ambulance and Mrs. Pugh arrived before 
the officers. Deputy Sheriff Chalk, who received the word about 
2:58 p.m., arrived 12-15 minutes later. Other officers arrived 
shortly thereafter. Their testimony corroborated in every detail 
the observations made by Caniford and, in addition, tended to 
show: 


The tack room is 15 feet, 10 inches by 11 feet, 10 inches. 
Facing the door, along the right wall, were five metal garbage 
cans on a wooden pallet about an inch off the floor. Beyond the 
end of the pallet was a plastic garbage can. A bullet which was 
never recovered had gone through the last can on the pallet 
and into the wall beyond. A string run from the hole in the 
wall through the two holes in the garbage can so that it did not 
touch the sides of the holes, when extended seven feet and one 
inch from the can, was 51 inches above the floor and behind 
the door when it was open. Sixteen to eighteen inches from the 
fifth can from the door were three cigarette butts which had 
been mashed into the floor. The body of Dr. McInnis, doubled 
up almost in a sitting position, was on the floor beside the 
metal cans. Beneath the body was a bullet (State’s Exhibit 7). 
Behind the tack room door a holster (State’s Exhibit 6) lay on 
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top of a bag “containing a horse brush, a rag, towel.” The 
“sereen door handle’”’ on the inside of the door had blood on it. 
There was also a spot of blood on the outside of the door. 


On the evening of 10 August 1972 Dr. Arthur Davis, a 
pathologist, performed an autopsy on the body of Dr. McInnis. 
It revealed that her death resulted from bullet wounds which 
caused massive bleeding into both chest cavities. Three bullets 
had entered her body. One entered the neck, shattered the clavi- 
cle, went through the upper part of the right lung, and out the 
back by the shoulder blade. Dr. Davis found this bullet (State’s 
Exhibit 5) in her clothing over the exit wound. Another bullet 
went in the breast, through the right lung and the right side 
of the heart, through the left lung, fractured ribs, and came out 
the lower left back. The third bullet went through the abdomen, 
put a large hole in the hip bone, and lodged in the gluteus 
maximus. Dr. Davis removed this bullet (State’s Exhibit 4). An 
examination of the vital organs showed Dr. McInnis to have been 
in perfect health. 


Looking for the weapon which fired these bullets, on 
10 August the officers searched the area on both sides of the 
drive from the McInnis barn to Six Forks Road. From there 
they searched both sides of the highway to Caniford’s home. 
Then they searched the area from the Caniford house back 
through the pasture and woods by the pond and back to the barn. 
Extensive searches of the premises, including the pond, con- 
tinued for eight days. No weapon was found until August 
18th when a .38 special Smith & Wesson revolver, model 36, 
serial number J 80245 (State’s Exhibit 11) was recovered from 
the pond at a point 327 feet from the barn. It was in six 
feet of water about 10 feet from the edge of the dam and 22 
feet from the middle of the road across the dam. In the chamber 
of the pistol were four empty cartridges and one loaded car- 
tridge. 


The revolver (State’s Exhibit 11) and the bullets (State’s 
Exhibits 4, 5 and 7) were duly delivered to the State Bureau 
of Investigation where they were examined by ballistics expert 
IE. B. Pearce. He testified that in his opinion these bullets had 
been fired in the revolver. | 


Dr. McInnis had purchased this revolver on 4 September 
1970 from the Village Sports Shop. On 6 July 1972 she had pur- 
chased another pistol from the same shop. 
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Raleigh Police Officer E. D. Whitley testified that on 
15 May 1972 he had ‘“‘some police business” with Dr. McInnis 
and, in consequence, he filed a report with the police depart- 
ment. Over defendant’s objection he testified that on that date 
she had reported a pistol and holster missing from her car. The 
pistol was a Smith & Wesson, model 36, serial number J 80245. 
Whitley said, ‘‘The weapon was reported lost or stolen. That is 
what she explained to me. She said it was in her automobile.... 
She said the last time she saw it was in the automobile... in 
a holster; that the items were missing ... and she wanted to 
report it to the police department so that there would be a 
file... in case the gun turned up somewhere.”’ 


Without objection Dr. McInnis’ 19-year-old son, Kirk, testi- 
fied that he was familiar with the revolver (State’s Exhibit 11) 
which his mother had owned and which she was accustomed to 
keeping under the front seat of her car, although infrequently 
she would take it into the house with her at night; that he had 
shot ‘“‘a couple hundred rounds out of it’; that at Christmas 
1971 he had given his mother a holster for this pistol; that 
the holster he had given her was the one (State’s Exhibit 6) 
which was found behind the door in the tack room; and that 
he knew ‘‘the pistol! became missing, and after that [he] never 
saw it again until after the death of [his] mother.” 


Kirk’s testimony further tended to show that when defend- 
ant came to the farm in 1965 he was enrolled in a preparatory 
school in Virginia, from which he graduated in May 1971. Dur- 
ing a Christmas holiday when he was a freshman or sophomore 
he had an argument with defendant. In the summer of 1971 
he had an argument with her when she said he was making too 
much noise and scaring the horses and ordered him to stop 
shooting a rifle into the dam. Another argument occurred dur- 
ing the fall after he had become a student at North Carolina 
State University. He was talking to his mother in the family 
room. Defendant came in during the conversation and when he 
asked her to leave she refused. A heated exchange resulted, and 
defendant “finally left.” After that confrontation Kirk left 
the farm. He lived with his grandmother until Christmas when 
he “moved back home because the defendant was not spending 
as much time out there and [he] felt a little better about being 
out there.”’ However, in January he left the farm and did not 
return except for occasional visits which never lasted more 
than two hours. Defendant and Kirk “just never got along” 


during the entire time she was living out there, and, when she 
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would say something to him which his mother did not like, his 
mother “‘would ask the defendant to be quiet in a rather firm 
tone of voice.” Kirk and his mother “had a real good relation- 
ship.”’ Defendant had one key to the premises which would fit 
the front gate, the outside doors to Dr. McInnis’ house, her 
house, the tool shed, and the tack room. 


Mrs. Pugh, Dr. McInnis’ sister-in-law, testified that two 
or three days prior to 10 August 1972, defendant came to her 
house and asked her if she knew that Dr. McInnis had asked 
her to leave the farm. Her reply was, “No.” Mrs. Pugh had 
known defendant since 1965, and their relationship during those 
years was pleasant. 


Defendant’s motion for judgment as of nonsuit raises the 
question whether the foregoing evidence, taken as true and 
considered in the light most favorable to the State, is sufficient 
to permit the jury to make a legitimate inference and finding 
that the defendant, after premeditation and deliberation, formed 
a fixed purpose to kill Dr. McInnis and thereafter carried out 
that purpose, State v. Perry, 276 N.C. 389, 346-7, 172 S.E. 2d 
941, 547 (1970). The State’s evidence is circumstantial, but the 
test of the sufficiency of the evidence to withstand a motion 
for nonsuit is the same whether it be circumstantial, direct, or 
both. State v. McKnight, 279 N.C. 148, 181 S.E. 2d 415 (1971). 
As Justice Higgins said in State v. Stephens, 244 N.C. 880, 383, 
93 S.E. 2d 431, 483 (1956) : 


“We think the correct rule is given in S. v. Simmons, 240 
N.C. 780, 88 S.E. 2d 904, quoting from S. v. Johnson, 199 N.C. 
429, 154 S.E. 780: ‘If there be any evidence tending to prove 
the fact in issue or which reasonably conduces to its conclusion 
as a fairly logical and legitimate deduction, and not merely such 
as raises a suspicion or conjecture in regard to it, the case 
should be submitted to the jury.’ The above is another way of 
saying there must be substantial evidence of all material ele- 
ments of the offense to withstand the motion to dismiss. It is 
immaterial whether the substantial evidence is circumstantial or 
direct, or both.” Accord, State v. McKnight, supra; State v. 
Morgan, 268 N.C. 214, 150 S.E. 2d 377 (1966). 


Defendant argues that the evidence is insufficient to sup- 
port a finding by the jury either (1) that defendant fired the 
shots which killed Dr. McInnis; or (2) that, if she did, the 
killing was' done with premeditation and deliberation. 
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[2] Ordinarily it is not possible to prove premeditation and 
deliberation by direct evidence. These facts must be established 
by proof of circumstances from which they may be inferred. 
Among the circumstances to be considered in determining 
whether a killing was with premeditation and deliberation are: 
want of provocation on the part of the deceased; the conduct of 
defendant before and after the killing; the use of grossly ex- 
cessive force, or the dealing of lethal blows after the deceased 
has been felled. See State v. Walters and cases cited, 275 N.C. 
615, 623-24, 170 S.E. 2d 484, 490 (1969). See also State v. John- 
son, 278 N.C. 252, 179 S.H. 2d 429 (1971). 


In our view the State’s evidence is sufficient to support the 
following findings: 


On the day of her death, at 2:05 p.m., Dr. McInnis was 
alive and in the tack room of her barn with defendant. Some- 
time between 2:10 p.m. and 2:80 p.m. defendant, standing 
behind the tack room door (had it been opened), intentionally 
shot and killed Dr. McInnis with a .88 Smith & Wesson revolver, 
model 36, serial number J 30245. This pistol had belonged to 
Dr. Mcinnis, but it had been missing for some time. Dr. McInnis, 
who was unarmed, was not expecting the onslaught. Defendant 
fired three shots at close range into Dr. McInnis’ body. As Dr. 
MelInnis slumped to the floor, or after she was on the floor, 
defendant fired a fourth shot which missed Dr. McInnis, passed 
through the last metal feed can, and entered the wall. After 
the shooting defendant laid a towel across Dr. McInnis’ throat, 
padlocked the tack room door, and walked across the pond dam, 
through the woods and pasture, to Caniford’s house. As she 
passed over the dam the defendant threw the pistol with which 
she had shot Dr. McInnis into the pond, from which it was 
retrieved eight days later. The holster for this pistol was left 
behind the door of the tack room. It was the one which Kirk 
McInnis had given his mother the preceding Christmas. 


After awakening Caniford by pounding on her door, defend- 
ant, “terribly upset” and sometimes incoherent, told the shocked 
Caniford that Dr. McInnis had been shot and that she should 
go to her at once. Defendant did not say who had shot Dr. 
McInnis, but she did say, “I wanted to kill myself” or ‘I want 
to kill myself.” | 


As Caniford left for the McInnis barn—where she went 
straight to the tack room and found Dr. McInnis’ body after 
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unlocking the door—defendant went next door to the Willardson 
home. There she requested Mrs. Willardson to call her attorney, 
Mr. Lloyd. When Mrs. Willardson was unable to reach Mr. 
Lloyd defendant talked to Mr. Willardson on the telephone. 
She asked him to come home because “Dr. McInnis is dead and 
the police are coming to arrest me.” She did not tell either Mr. 
or Mrs. Willardson who had shot Dr. McInnis. 


Had defendant not been the killer it is beyond belief that 
she would have failed to identfiy Dr. McInnis’ assassin or to 
have related the circumstances under which she learned of Dr. 
McInnis’ death to both Caniford and the Willardsons. Since 
Caniford went directly to the tack room it is a legitimate infer- 
ence that defendant had told her where the body was. Although 
she told Caniford she was not sure whether Dr. McInnis was 
dead, defendant told Mr. and Mrs. Willardson she was dead and 
the police were coming to arrest her. This latter declaration, 
together with defendant’s request that Mrs. Willardson call 
defendant’s lawyer, clearly manifested defendant’s knowledge 
that she would soon be charged with unlawful homicide. 


[3] The following facts are sufficient to establish premedi- 
tation and deliberation: (1) Between 2:00 and 2:10 p.m. defend- 
ant had twice refused admission to the tack room to persons who 
had legitimate business there; and (2) Dr. McInnis, unarmed 
and helpless to defend herself against an assailant with a deadly 
weapon, was shot at four times with a .38 caliber pistol, and 
three of the bullets penetrated her vital organs. 


[4] Motive is not an essential element of murder, and an 
accused may be convicted when no motive at all is proven. 
State v. King, 226 N.C. 241, 37 S.E. 2d 684 (1946); Miller, 
Criminal Law § 15 (1984). However, “[e]vidence of motive is 
relevant as a circumstance to identify an accused as the per- 
petrator of an offense.” State v. Palmer, 280 N.C. 205, 218, 
52 S.E. 2d 908, 918 (1949). Unless it was defendant’s attitude 
toward Kirk McInnis, the record contains no suggestion why, 
after seven years, Dr. McInnis had asked defendant to leave 
the farm. Presumably, however, the reason was an occurrence, 
or an accumulation of events, which Dr. McInnis regarded as 
significant. Defendant’s violent and tragic conduct tends to 
prove that presumption. 


[1] We hold that the judge properly overruled defendant’s 
motions for nonsuit. | 
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Assignments of error Nos. 3 and 4 raise the question 
whether the trial judge erred (1) in permitting the witness 
Ann Willardson to testify as to statements which defendant 
made during her telephone conversation with John Willardson, 
and (2) in permitting John Willardson to testify as to the 
statements which defendant made to him during that call. De- 
fendant contends that her statements to Willardson were 
privileged communications between attorney and client and that 
the presence of his wife when the statements were made did not 
destroy the privilege. 


[5] The long-established rule is that when the relation of 
attorney and chent exists all confidential communications made 
by the latter to his attorney on the faith of such relation are 
privileged, and the attorney will not be permitted to disclose 
them. See Dobias v. White, 240 N.C. 680, 88 S.E. 2d 785 (1954) ; 
State v. Davenport, 227 N.C. 475, 42 S.E. 2d 686 (1947); Guy 
v. Bank, 206 N.C. 322, 173 S.E. 600 (1934); Carey v. Carey, 
108 N.C. 267, 12 S.E. 1088 (1891); Hughes v. Boone, 102 N.C. 
137, 9 S.E. 286 (1889) ; Setzar v. Wilson, 26 N.C. 501 (1844). 
For an elaboration of the rule see 1 Stansbury, North Carolina 
Evidence § 62 (Brandis rev. 1973). This rule prevented neither 
John Willardson nor his wife from disclosing defendant’s tele- 
phone conversation with Willardson. 


[6] First, the relationship of attorney and client did not exist 
between defendant and Willardson at the time of the conver- 
sation; nor could such a relationship have been established since 
he was not then an attorney. State v. Smith, 188 N.C. 700, 50 
S.E. 859 (1905). “The rule extends only to such confidential 
communications as are made to the attorney by virtue of his 
professional relation to the client.” It has no application to an 
adviser who “had no legal right to appear as prisoner’s attorney 
in any court in this State....” Jd. at 708, 50 S.E. at 860. 
Defendant’s spontaneous exclamation to Willardson, “John can 
you come home... something terrible has happened. Dr. McInnis 
is dead and the police are coming to arrest me.” was clearly 
not made upon the understanding that the relation of attorney 
and client had been established between them. There had been 
no time for that. Indeed the evidence is devoid of any sugges- 
tion that defendant thought Willardson was a licensed attorney. 
Since she was a lieutenant colonel in the Army Reserve unit in 
which he was a staff sergeant, as his landlord, neighbor and 
friend she doubtlessly knew he was not yet an attorney. The 
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implication is that, at Mrs. Willardson’s instance, defendant 
was talking to Willardson as a friend and neighbor. Certainly 
that was the capacity in which he came home to advise defend- 
ant to make no statements to him or any other person until she 
was able to consult with a duly licensed attorney. 


Second, had Willardson been an attorney the challenged 
communication was not private and confidential as between him 
and defendant. One of the requisites of the attorney-client privi- 
lege is that the communication must have been made in confi- 
dence. Michael v. Foil, 100 N.C. 178, 6 S.E. 264 (1888). 
“Communications between attorney and client are not privileged 
where made in the presence of a third person, not the agent of 
either party....” 97 C.J.S. Witnesses § 290 (1957). See also 
McCormick, Hvidence § 91 (Cleary Ed., 2d ed. 1972). Mrs. 
Willardson was present during defendant’s entire conversation 
with her husband. She was an outsider with respect to the sub- 
ject of defendant’s disclosure and her presence was not essential 
to the transmission of the communication. 


Since Willardson was a competent witness, a fortiori, Mrs. 
Willardson was a competent witness to relate the challenged 
conversation to the jury. “A member of an attorney’s family 
who is present during communications between the attorney and 
a client is not by reason of the attorney-client privilege an 
incompetent witness to testify to such communications.” Annot., 
96 A.L.R. 2d 125, 182 (1964). Compare State v. McKinney, 175 
N.C. 784, 95 S.E. 162 (1918). 


We hold that assignments Nos. 3 and 4 are without merit. 


Defendant did not bring forward her assignments of error 
Nos. 5 and 6, They are therefore deemed abandoned. 1 Strong, 
N. C. Index 2d Appeal and H'rror § 45 (1967). 


[7] Assignment of error No. 7 relates to the admission of Police 
Officer Whitley’s testimony that on 15 May 1972 Dr. McInnis 
reported to him the loss or theft from her automobile of a 
Smith & Wesson pistol, model 36, serial number J 30245, and 
that he “filed a report in the Raleigh Police Department.” De- 
fendant asserts that this testimony was incompetent hearsay and 
that “the prejudicial effect of this evidence is clear’ because it 
suggests defendant stole Dr. McInnis’ pistol approximately 
three months before it was used to slay her. The State’s argu- 
ment is, “Whitley was merely testifying from an official record 
of a transaction which he personally had with the decedent, a 
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copy of which he was authorized to keep” and that “testimony 
based upon such record was admissible in evidence.” 


Dr. McInnis’ statement to the officer was clearly hearsay 
which falls within no exception to the rule excluding hearsay 
evidence. See State v. Oakes, 249 N.C. 282, 106 S.E. 2d 206 
(1958) ; Gurganus v. Trust Co., 246 N.C. 655, 100 S.E. 2d 81 
(1957); United States v. Graham, 391 F. 2d 489 (6th Cir.), 
cert. denied, 898 U.S. 941 (1968). Since the State did not offer 
in evidence the report which Whitley filed, any discussion of 
police reports as entries made in the course of business is neither 
necessary nor appropriate. See, however, United States v. Bur- 
russ, 418 F. 2d 677 (4th Cir. 1969); United States v. Shiver, 
414 F, 2d 461 (5th Cir. 1969) ; McCormick, Hvidence & 310, at 
725-26 (Cleary Ed., 2d ed. 1972) ; Baker, Admissibility of Inves- 
tigational Reports Under Business Records Statutes, 83 Albany 
L. Rev. 251 (1969). 


The admission of Officer Whitley’s testimony was error, but 
the error was cured when testimony of like import was 
admitted thereafter without objection. The well established rule 
in this State is that “when incompetent evidence is admitted over 
objection, but the same evidence has theretofore or thereafter 
been admitted without objection, the benefit of the objection is 
ordinarily lost, but, as stated ...in Shelton v. R. R., ... ‘The 
rule does not mean that the adverse party may not, on cross- 
examination, explain the evidence, or destroy its probative 
value, or even contradict it with other evidence, upon peril of 
losing the benefit of his exception.’ ” State v. Godwin, 224 N.C. 
846, 847-8, 32 S.E. 2d 609, 610 (1945). See also State v. Stepney, 
280 N.C. 806, 185 S.E. 2d 844 (1972); State v. Williams, 274 
N.C. 328, 168 S.E. 2d 858 (1968); State v. Brown, 272 N.C. 
512, 158 S.E. 2d 854 (1968); 1 Stansbury, N. C. Evidence § 30 
(Brandis rev. 1973) ; 1 Strong, N. C. Index 2d Appeal and Frror 
S 48, at 196-7 (1967). 


Kirk MelInnis testified without objection that he was 
aware that the pistol (State’s Exhibit 11) “became missing” 
and that he never saw it thereafter until after his mother’s 
death. Dr. McInnis’ purchase of a similar gun on 6 July 1972 
tends te corroborate this testimony. The crux of Whitley’s testi- 
mony was that the pistol was missing, not that Dr. McInnis had 
reported its disappearance. Further, on cross-examination, 
defendant had Whitley repeat, in clarifying detail, the same 
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testimony to which objection had been made on direct examina- 
tion. The evidence before us is in narrative form. It seems clear, 
however, that the cross-examiner’s questions were general ones, 
propounded for the sole purpose of amplifying the information 
Whitley had given on direct examination and not for the purpose 
of impeaching his testimony or establishing its incompetency. 
We think the cross-examination exceeded the bounds of the rule 
stated in Shelton v. R. R., 198 N.C. 670, 189 S.E. 282 (1927). See 
also State v. Tew, 284 N.C. 612, 68 S.E. 2d 291 (1951); Cf. State 
v. Aldridge, 254 N.C. 297, 118 S.E. 2d 766 (1961). 


We hold that the admission of Whitley’s testimony to which 
objection was erroneously overruled on his direct examination 
was not prejudicial error. See 3 Strong, N. C. Index 2d Criminal 
Law § 169 (1967). Assignment of error No. 8 is formal and 
requires no discussion. In defendant’s trial we find 


No error. 





RICKY CLYDE BROWN, sy His Next FrirenD, LUCILLE P. McNAIR 
v. JERRY EVON NEAL, MARTIN L. HANCOCK, JR., anp SMITH 
CHEVROLET COMPANY, INC. 


No. 83 
(Filed 12 July 1978) 


1. Appeal and Error § 45— assignments of error abandoned 


Assignments of error not brought forward in defendants’ brief 
are deemed abandoned. Rule 28, Rules of Practice in the Supreme 
Court. 


2. Automobiles § 46; Trial § 15— opinion evidence as to speed of vehicle 
— objection too late 
In an action to recover for personal injuries and property dam- 
age sustained by plaintiff in a collision between his motorcycle and 
and automobile, the trial court properly refused to strike plaintiff's 
testimony that defendant’s car “was approaching very fast’? where 
plaintiff had ample opportunity to observe the speed of the vehicle 
and where defendant did not make any objection until after the ques- 
tion, ““Will you describe the movement of the car?” had been answered. 


3. Automobiles § 45— automobile collision case — evidence as to posted 
speed limit 

In an automobile collision case the trial court did not err in 

excluding testimony of defendant designed to rebut plaintiff’s tes- 
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timony that the posted speed limit in the area where the collision 
occurred was 20 m.p.h. 


4. Damages § 15— personal injury in automobile collision — subsequent 
back strain — evidence of causal relation required 


Evidence of back strain suffered by plaintiff while engaged in 
calisthenics as part of his army training could not properly be con- 
sidered by the jury in determining the amount of damages to be 
awarded for an injury which occurred two years earlier in an auto- 
mobile collision in the absence of expert medical testimony or other 
competent and substantial evidence as to a causal relation between 
the two; nevertheless, it was not error to permit the plaintiff first 
to testify as to the pain he experienced and thereafter to introduce 
evidence as to its causal relation to the injury for which he sued. 


5. Automobiles § 45— automobile collision case —- evidence of defendant’s 
solicitude for injured plaintiff 
Defendant is not entitled to a new trial in an automobile collision 
case where the court struck part of defendant’s answer to a question 
designed to show his solicitude for the injured plaintiff at the scene 
of the collision. 


6. Damages §§ 3, 16— damages for future pain — instruction unsupported 
by evidence 


Where there was no evidence whatever that the plaintiff, as of 
the time of the trial, would suffer any pain or disability in the future, 
and none affording any reasonable basis for a finding of a causal 
connection between the injury for which he sued and any pain or 
disability which he might experience after trial, it was error to 
instruct the jury that they might award damages for pain or dis- 
ability likely to occur in the future. 


7. Appeal and Error § 62— erroneous instruction on damages — partial 
new trial awarded 


Since the only error in the trial court related to the jury charge 
on the measure of damages recoverable by the plaintiff and had no 
bearing upon the jury’s determination of the negligence of defendant 
as the proximate cause of plaintiff’s injury, the Supreme Court, in its 
discretion, awards a partial new trial limited solely to the issue of 
damages. 


APPEAL by defendants Neal and Smith Chevrolet Company, 
Inc., from McLean, J., at the 10 July 1972 Session of GASTON, 
heard prior to determination by the Court of Appeals. 


This is a suit for personal injuries and property damage 
alleged to have been sustained by the plaintiff in a collision 
between his motorcycle and a Chevrolet automobile owned by 
Hancock and driven by Neal, an employee of Smith Chevrolet 
Company, Inc., a bailee of the automobile for repair. Prior to 
trial the plaintiff voluntarily dismissed his action against the 
defendant Hancock. Neal and Smith Chevrolet Company, Inc., 
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filed answer admitting that Neal was driving the automobile in 
the course of his employment. The jury found the plaintiff was 
injured and damaged by the negligence of these defendants, that 
he was not guilty of contributory negligence and that he sus- 
tained damages in the amount of $10,000 by reason of his 
personal injuries and $400.00 by reason of damage to his 
motorcycle. From a judgment in accordance with the verdict, 
the defendants Neal and Smith Chevrolet Company, Inc., appeal. 


The following facts are not in dispute: The collision oc- 
curred at 3:20 p.m. on 11 January 1967, at the intersection of 
North Chester Street and Airline Avenue, in the business dis- 
trict of Gastonia. As a result, the plaintiff's motorcycle was 
damaged and the plaintiff was thrown to the pavement and 
sustained some personal injury. Both vehicles were traveling 
on North Chester Street, a four lane street. The plaintiff, on 
his motorcycle, was proceeding southwardly; Neal, in the auto- 
mobile, was proceeding northwardly. The traffic light was green 
for both of them. To the north of this intersection, the direction 
from which the plaintiff came, three of these lanes are desig- 
nated for southbound vehicles, the left, or innermost, being 
designated for use only by vehicles making a left turn. To the 
south of the intersection, the side from which Neal approached, 
two lanes are designated for northbound vehicles, the left, or 
innermost, being designated for use only by vehicles making a 
left turn. Thus, the two lanes designated for left turning ve- 
hicles abut each other across Airline Avenue. Airline Avenue 
runs along the top of a ridge so that vehicles, approaching the 
intersection from either side along North Chester Street, are 
proceeding uphill and their operators do not have a full view 
of an oncoming vehicle approaching the intersection from the 
other side of Airline Avenue. At the time of the collision the 
plaintiff was 17 years of age. Thereafter, he entered the United 
States Army and served in Vietnam, which contributed to the 
delay in bringing this action to trial. 


The plaintiff alleged in his complaint that both he and Neal 
approached the intersection in the respective lanes marked for 
left turning vehicles only, that before the plaintiff reached the 
intersection Neal negligently drove through the intersection, 
struck the motorcycle, damaging it and throwing the plaintiff 
to the pavement, and that the plaintiff thereby sustained pain- 
ful and permanent injuries, including a fractured pelvis, dis- 
located vertebrae and a fractured thumb, of which injuries and 
damage the negligence of Neal was the proximate cause. 
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The defendants answered, denying negligence by Neal and 
pleading contributory negligence by the plaintiff as an affirma- 
tive defense. They allege that Neal approached the intersection 
in the proper lane for through northbound traffic, his extreme 
right hand lane, and proceeded through the intersection in that 
lane. They allege that immediately prior to the collision the 
plaintiff, who had been approaching the intersection in his proper 
Jane for a left turn, suddenly, and without warning of his intent 
to do so, turned sharply to his left and into the lane for north- 
bound traffic, directly into the path of the automobile. 


The plaintiff's testimony as to the cause of the accident was 
to this effect: Heading south and uphill, he approached the 
intersection, moved over into his left turn lane, signalled for a 
left turn and slowed down to about 10 miles per hour. He ob- 
served the automobile in the lane directly in front of him; that 
is, in the lane for northbound vehicles intending to turn left on 
Airline Avenue. The collision occurred before he entered the 
intersection. At no time did he get into the lane for through 
northbound traffic. When he saw the automobile coming through 
the intersection, he applied his brakes and was almost stopped 
at the time of the collision. The automobile struck the left side 
of his motorcycle and knocked him to the pavement. Both ve- 
hicles came to rest north of the plaintiff as he lay on the 
pavement, the automobile stopping slightly less than 80 feet 
north of the intersection, partly in the lane for through north- 
bound traffic and partly in the lane for left turning southbound 
traffic, the plaintiff’s lane. 


As to his injuries, the plaintiff’s testimony was to the 
following effect: He was hospitalized for a month and was 
confined to his bed at home for two additional weeks. He sus- 
tained a broken thumb, several bad cuts on his feet and legs 
and a large bruise inside his thigh. In the hospital he was kept 
in restraining straps about his pelvis to keep him from moving. 
Upon his admission to the hospital he was given a blood trans- 
fusion and was given glucose for two weeks. Two weeks after 
his admission to the hospital he was having headaches. Follow- 
ing his discharge from the hospital, he was unable to stand and 
move about without developing a severe headache. After taking 
pain relievers, prescribed by his family physician, for some time, 
he consulted and received a series of treatments from a chiro- 
practor. He missed six weeks of school but finished his high 
school education and entered the University of North Carolina 
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at Chapel Hill the following fall. There, he again suffered 
from headaches. He wore a neck brace prescribed by the 
chiropractor but experienced no improvement in the headaches. 
After a year and a half at the University, he withdrew and 
entered the United States Army as a volunteer. He served in 
Vietnam as a helicopter pilot. While in Vietnam he experienced 
difficulty with his back on several occasions. On one of these 
he was grounded for four days while receiving medical treat- 
ment for pain in his back. Concerning his continuing disabilities 
at the time of the trial, more than five years after the accident, 
he testified: “It tends to get stiff when I sit or something, it 
pops, my neck and back both. It kind of cracks and hurts. It 
pops. It hurts when it pops and also if it pops too often. If I 
do it too much, I develop a headache. * * * I have several scars 
on my lower feet and lower legs and bruises from this accident 
—a numb place on the inside of my left thigh. It stays that 
way.” His doctor and hospital bills, introduced in evidence with- 
out objection, totaled $1,852.50. His motorcycle was damaged in 
value to the extent of $650. At the time of the trial the plaintiff 
was still in service, his rank being Chief Warrant Officer. He 
is not restricted in his military duties but has to sleep with a 
plywood board on his bed and cannot use a pillow without de- 
veloping a severe headache. 


Dr. Roberts, an orthopedic specialist who attended the 
plaintiff in the hospital, was subpoenaed as a witness but was 
unable to attend the trial. By agreement, his report and that of 
Dr. Miller, also an attending physician while the plaintiff was 
hospitalized, were read to the jury. Dr. Roberts’ report showed 
the plaintiff’s injuries were a fracture-dislocation of the pelvis 
and a fracture of the left thumb, that an X-ray in the doctor’s 
office on 283 February 1967 showed definite improvement in the 
separation of the symphysis and sacroiliac joints and that 
the plaintiff was expected to return after one month but did not 
do so. Dr. Miller’s report showed his final diagnosis was, ‘“Frac- 
ture of the sacrum, separation of the symphysis pubis and left 
sacroiliac,” and that on the plaintiff’s discharge from the 
hospital on 6 February 1967 his condition was ‘‘Improved.” 


Dr. Gillman, the attending chiropractor, testified that he 
gave the plaintiff 58 treatments from February through Oc- 
tober, that the plaintiff was suffering from headaches and that 
there was a large amount of rotation of the cervical vertebrae 
indicating severe nerve pressure, the third cervical vertebra 
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being “extremely out of position.” When he discharged the 
plaintiff in October following the collision, it was his opinion 
that the plaintiff was well and all vertebrae had been realigned. 


The defendant’s evidence related entirely to the circum- 
stances of the accident. It consisted of the testimony of Neal 
and his companion, a fellow employee who was riding in the 
car to assist Neal in locating a “wind noise’ in the car. The 
substance of their testimony was: Neal was at all times driving 
within the lane for through northbound traffic at a speed of 
about 80 miles per hour. As he approached the intersection, 
going uphill, he noticed the oncoming motorcycle approaching 
the intersection in its left turn lane. He thought it was stop- 
ping. Instead, it turned straight into Neal’s lane and struck the 
front of the automobile about midway of the intersection in the 
Jane for through northbound traffic. He observed no signal by 
the plaintiff indicating his intent to turn left. There was no 
other vehicle in front of Neal as he approached the intersection. 
At the time of the collision he was driving about 20 miles per 
hour. He was not listening for the wind noise as he had to get 
out of the city in order to drive fast enough for it to become 
audible. As soon as he realized the motorcycle was turning to 
its left, he applied the brakes of the automobile, but did not have 
time to swerve to avoid the collision. The motorcycle entered 
the intersection first. After the impact the front end of the 
automobile went approximately five feet beyond a telephone 
pole in the northeast corner of the intersection. Immediately 
after the collision the plaintiff told Neal he did not see the 
automobile. (The plaintiff on rebuttal denied making this state- 
ment. ) 


The police officer who investigated the collision died prior 
to the trial. 
Childers & Fowler by Henry L. Fowler, Jr., for plaintiff. 


Mullen, Holland & Harrell, P.A., by Philip V. Harrell for 
defendants. 


LAKE, Justice. 


[1] Of the defendants’ twenty assignments of error only Num- 
bers 1, 3, 5, 7 and 20 are brought forward into their brief. The 
remainder are deemed abandoned. Rule 28, Rules of Practice in 
the Supreme Court; State v. Greene, 278 N.C. 649, 180 S.E. 2d 
789; State v. Baldwin, 276 N.C. 690, 174 S.E. 2d 526. Of those 
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brought forward and preserved for our consideration, all save 
No. 20 relate to rulings of the trial judge on the admissibility 
of evidence. Of these only Assignments 3 and 7 relate to the 
issue of negligence. 


f2] Assignment of Error No. 3 is that the court erred in deny- 
ing the defendants’ motion to strike the plaintiff’s testimony 
that the car “was approaching very fast.” The plaintiff had 
previously testified that he first observed the car on the other 
side of the intersection, in the left turn lane, about 80 feet from 
the plaintiff and that it came directly at him. There is no sug- 
gestion of any intervening traffic or other obstruction. The 
plaintiff had ample opportunity to observe whether the oncom- 
ing vehicle was approaching slowly, fast or very fast. Murchi- 
son v. Powell, 269 N.C. 656, 158 S.E. 2d 852; Strong, N. C. Index 
2d, Automobiles, § 46. Furthermore, the record shows no objec- 
tion until after the answer to the question, “Will you describe 
the movement of the car?’ It came too late. Stansbury, North 
Carolina Evidence, 2d Ed., § 27. There is no merit in this 
assignment of error. 


[3] In his Assignment of Error No. 7, the defendant complains 
of the court’s excluding testimony of the defendant Neal de- 
signed to rebut the plaintiff’s testimony that “the posted speed 
limit” in the area where the collision occurred was 20 miles per 
hour. The defendant was asked, ‘What is the closest traffic 
control sign that you know of between Main and Chester Streets 
and the scene of the accident?’ Had the witness been permitted 
to answer, he would have testified, ‘“None.”’ He had previously 
testified that the intersection of Main and Chester Streets, at 
which point he entered Chester Street, was only 175 feet from 
the point of collision and his testimony immediately preceding 
this question was, “A traffic light is the only speed control 
signs [sic] or devices [sic] between Main Street and Chester 
and Chester and Airline.” There is no merit in this assignment 
of error. | 


The remaining exceptions brought forward into the appel- 
lant’s brief relate solely to the issue of damages. “The law is 
well settled in this jurisdiction that in cases of personal injuries 
resulting from defendant’s negligence, the plaintiff is entitled 
to recover the present worth of all damages naturally and proxi- 
mately resulting from defendant’s tort. The plaintiff, znter alia, 
is to have a reasonable satisfaction for actual suffering, physical 
and mental, which are [sic] the immediate and necessary con- 
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sequences of the injury. The award is to be made on the basis 
of a cash settlement of the plaintiff’s injuries, past, present, and 
prospective.” King v. Britt, 267 N.C. 594, 148 S.E. 2d 594. 
However, ‘“‘[t]he doctrine of proximate cause which determines 
the existence of Nability for negligence is equally applicable to 
liability for particular items of damage. To hold a defendant 
responsible for a plaintiff’s injuries, defendant’s negligence 
must have been a substantial factor, that is, a proximate cause 
of the particular injuries for which plaintiff seeks recovery.” 
Gillikin v. Burbage, 263 N.C. 317, 189 S.E. 2d 758. 


[4] The defendants’ Assignment of Error No. 1 is that the 
court erred in permitting the plaintiff, over objection, to testify 
to certain pains and difficulties experienced in his lower back 
while taking calisthenics in the course of his army training and 
while he was in military service in Vietnam, more than two 
years after the injury for which he sues. He described these 
pains and difficulties as being in the same general area as the 
injury received in the collision. His testimony did not disclose 
any like difficulties with his lower back between his discharge 
from the hospital and his induction into the army. 


The burden is upon the plaintiff to prove not only that he 
experienced the pain and difficulty with his back but also that 
the proximate cause of these was the injury sustained in the 
collision for which he sues. McCormick on Damages, 25A, § 14; 
C.J.S., Damages, § 162(6). A mere possibility of a causal rela- 
tion between the two is not sufficient to permit the jury to 
consider the pain and difficulty experienced two years later in 
determining the amount of damages to be awarded for the ear- 
lier injury. Lee v. Stevens, 251 N.C. 429, 111 8.E. 2d 623. It is 
a matter of common knowledge that one engaged in strenuous 
activity, such as calisthenics or military combat flying duty, 
may experience sudden, severe back strain and discomfort, fol- 
lowed by stiffness lasting several days, with no history of 
previous back injury. The mere proof of such back strain, 
without more, gives the jury no basis for knowledge as to 
whether it resulted from an injury sustained in an automobile 
collision two years earlier. Such evidence may not properly be 
considered by the jury in determining the amount of damages 
to ke awarded for the earlier injury in absence of expert medical 
testimony, or other competent and substantial evidence, as to a 
causal relation between the two. Gillikin v. Burbage, supra; 
Strong, N. C. Index 2d, Damages, § 15. 
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Nevertheless, it was not error to permit the plaintiff first 
to testify as to the pain he experienced and thereafter to intro- 
duce evidence as to its causal relation to the injury for which 
he sues. In overruling the objection by the defendants to this 
testimony as to the pain and difficulty experienced in Vietnam, 
the court said, “If it doesn’t connect, I will strike it.’ Almost 
immediately thereafter, there was a motion by the defendants 
to strike, which was denied, but this motion appears to have 
been directed at other, intervening testimony by the plaintiff 
concerning the nature of the calisthenic exercises he took in 
the army. If this motion to strike related to the evidence of 
which the defendants now complain, it was premature. Assign- 
ment of Error No. 1 affords no basis for a new trial. 


[5] Assignment of Error No. 5 is directed to the striking of 
part of the defendant Neal’s answer to a question designed to 
show his solicitude for the injured plaintiff at the scene of 
the collision. The plaintiff testified, without objection, that when 
Neal got out of the car, immediately after the collision, he walked 
around the car and looked at it before going over to where the 
plaintiff lay on the pavement. In rebuttal Neal testified, with- 
out objection, “After my vehicle came to rest, I got out of the 
car and rushed to Mr. Brown immediately.” He was then 
asked by his attorney, “Prior to rushing over to Mr. Brown as 
he was located to the left of your car, did you examine your 
car in any way?” He replied, ‘No, sir. The car didn’t matter 
to me at all.” Thereupon, the plaintiff objected and moved to 
strike, which motion was allowed, the court saying, ‘Members 
of the jury, you will not consider his attitude towards the car.” 
The defendant now assigns this as error, contending that the 
plaintiff’s testimony had a tendency to show callous disregard 
for the plaintiff on the part of Neal and that the stricken state- 
ment by Neal was admissible to rebut such inference. This 
assignment does not afford a basis for a new trial. 


[6] The defendants’ Assignment of Error No. 20 is directed to 
the following statement in the charge of the court on the issue 
of damages: 


“The sum fixed by the jury should be such as to fairly 
compensate the plaintiff for injuries sustained in the 
past and those likely to occur in the future. The award is 
to be made on the basis of a cash settlement of the plain- 
tiff’s injuries, past, present, and prospective.” 
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That this is a proper statement of the rule as to the measure 
of damages for personal injuries where there is sufficient evi- 
dence of pain, disability or other injury continuing into the 
future to justify consideration thereof by the jury, is well set- 
tled. King v. Britt, supra; Mintz v. R. R., 288 N.C. 607, 65 S.E. 
2d 120; Strong, N. C. Index 2d, Damages, § 8. In the present 
instance, however, the trial judge inadvertently overlooked the 
fact that there was no evidence whatever that the plaintiff, as 
of the time of the trial, would suffer any pain or disability in 
the future, and none affording any reasonable basis for 
a finding of a causal connection between the injury for which 
he sues and any pain or disability which he might experience 
after the trial. Under these circumstances, it was error to 
instruct the jury that they might award damages for pain 
or disability “likely to occur in the future.’ By so doing, the 
court inadvertently invited the jury to speculate as to whether 
the plaintiff would experience pain or disability in the future, 
and if so, how much, and as to whether, if such pain or disability 
should occur, it would have a causal connection with the injury 
sustained in the collision which is the subject of this action. 


As Justice Sharp, speaking for the Court in Gilhthin v. 
Burbage, supra, observed: 


“The jurors were left to speculate about a matter 
which frequently troubles even orthopedic specialists. * * * 
There can be no recovery for a permanent injury 
unless there is some evidence tending to establish one with 
reasonable certainty. * * * Where, however, the injury is 
subjective and of such a nature that laymen cannot, with 
reasonable certainty, know whether there will be future 
pain and suffering, it is necessary, in order to warrant an 
instruction which will authorize the jury to award damages 
for permanent injury, that there ‘be offered evidence by 
expert witnesses, learned in human anatomy, who can 
testify, either from a personal examination or knowledge 
of the history of the case, or from a hypothetical question 
based on the facts, that the plaintiff, with reasonable cer- 
tainty, may be expected to experience future pain and suf- 
fering as a result of the injury proven.’ Shawnee-Tecumseh 
Traction Co. v. Griggs, 50 Okla. 566, 568, 151 Pac. 230, 
231; Annot., * * * 115 A.L.R. 1149,” 
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The testimony of Dr. Gillman, the chiropractor who treated 
the plaintiff, was: 


“During the time I was treating him, I did not at any 
time become concerned about his condition to the point that 
I felt like he should go to an orthopaedist or any other type 
of doctor. lt was my opinion that he was doing nicely and 
making progress as I proceeded in treatment. In my opinion 
when I discharged him, he was well.” (Emphasis added.) 


The reports of Dr. Roberts and Dr. Miller, both of whom 
attended the plaintiff while he was in the hospital, do not sug- 
gest any apprehension of permanent disability. Both anticipated 
that the plaintiff would return for further observation, which 
he did not do. Nothing in the plaintiff’s testimony indicates that 
the difficulties he experienced with his back while in military 
service in Vietnam continued over any extended period of time 
or substantially impaired the performance of his military duties. 
He is still on active duty. 


The plaintiff’s own testimony in relation to his condition 
at the time of trial is as follows: 


“It [his back] tends to get stiff when I sit or some- 
thing, it pops, my neck and back both. It kind of cracks and 
hurts. It pops. It hurts when it pops and also if it pops too 
often. If I do it too much, I develop a headache. * * * I 
have several scars on my lower feet and lower legs [not 
otherwise described and not shown in the record to have 
been exhibited to the jury] and bruises from this acci- 
dent—a numb place on the inside of my left thigh. It stays 
that way * * * [for any pain experienced as of the time 
of the trial he simply took aspirin, or something like 
aspirin]. I can’t sleep with a pillow. If I sleep with my 
head raised at all at night, I have a real bad headache. 
I have to sleep perfectly flat. I am not restricted in any 
way with my military duties as a result of being physically 
disabled. I just try to be careful. * * * I have been sleep- 
ing on this plywood board with no pillow ever since the 
wreck. I have to put a board under my mattress to make 
it firm and comfortable.” 


To permit the jury, on this evidence, to award damages for 
“injuries * * * likely to occur in the future” is to inject pure 
speculation into the award. In Short v. Chapman, 261 N.C. 674, 
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682, 186 S.E. 2d 40, Justice Parker, later Chief Justice, speak- 
ing for the Court, said: 


‘“‘Where there is evidence from which a conclusion of 
permanent injury proximately resulting from the wrong- 
ful act may properly be drawn, the court should charge 
the jury so as to permit its inclusion in an award of dam- 
ages. On the other hand, where there is not sufficient evi- 
dence of the permanency of an injury proximately resulting 
from the wrongful act, the court should not give an in- 
struction allowing the jury to assess damages for perma- 
nent injuries. To warrant an instruction permitting an 
award for permanent injuries, the evidence must show the 
permanency of the injury and that it proximately resulted 
from the wrongful act with reasonable certainty. While 
absolute certainty of the permanency of the injury and 
that it proximately resulted from the wrongful act need 
not be shown to support an instruction thereon, no such 
instruction should be given where the evidence respecting 
permanency and that it proximately resulted from the 
wrongful act is purely speculative or conjectural.” 


In the Short case the defendant, in support of her counter- 
claim, testified that at the time of the trial her leg still hurt, 
had never gotten better, and had a numbness. Her doctor ex- 
pressed no opinion that her injuries were permanent and no 
Opinion as to the cause of the pain and numbness in her leg. 
He was not called as a witness. Upon that evidence, this Court 
said: 


“Ts this condition permanent, and was it proximately 
caused by the wrongful act of the plaintiff? Is this numb- 
ness in her left leg caused or contributed to by the injuries 
she sustained in the collision, or is it caused or contributed 
to by poor circulation or arthritis? Defendant’s evidence 
gives no answer; it is left in the realm of conjecture and 
speculation. The record has no evidence that would permit 
a jury to find with reasonable certainty that she sustained 
any permanent injury as a proximate result of the collision. 
The instruction permitting the jury to award damages for 
permanent injury was highly prejudicial to plaintiff, be- 
cause it is apparent from the evidence in the record of 
defendant’s injuries, and of her continuing complaints of 
pain, which complaints of pain are subjective in character, 
and from the size of the verdict that the jury awarded 
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defendant damages on the theory she had sustained per- 
manent injuries proximately resulting from the collision.” 


In this respect there is no distinction between recovery for 
“permanent” disability and recovery for “prospective” pain 
and suffering. Obviously, Short v. Chapman, supra, is squarely 
in point upon the question here presented to us and this assign- 
ment of error by the present defendant must be sustained. 


[7] The remaining question is as to the extent of the new trial 
to be granted. There was no error in the trial below upon the 
question of liability of the defendants to the plaintiff for dam- 
ages. The conflict in the evidence of the plaintiff and that of the 
defendants on that question was for the jury, which resolved 
it in favor of the plaintiff. The error in the charge of the court 
related only to the measure of damages recoverable by the plain- 
tiff and had no bearing upon the jury’s determination of the 
negligence of the defendant Neal as the proximate cause of the 
plaintiff’s injury. 


In Godwin v. Vinson, 254 N.C. 582, 587, 119 S.E. 2d 616, 
Justice Parker, later Chief Justice, having found an error in 
the instruction of the trial judge on the measure of damages, 
speaking for the Court, said: 


“The statement of Walker, J., for the Court in Lumber 
Co. v. Branch, 158 N.C. 251, 73 S.E. 164, has been quoted 
many times with approval: ‘It is settled beyond controversy 
that it is entirely discretionary with the Court, Superior 
or Supreme, whether it will grant a partial new trial. It 
will generally do so when the error, or reason for the new 
trial, is confined to one issue, which is entirely separable 
from the others and it is perfectly clear that there is no 
danger of complication.’ 


“This case comes within the rule stated by Justice 
Walker as to when a partial new trial will be ordered. We 
perceive no good reason why attachment defendant should 
again be put to trial on the first, second and third issues. 
In awarding a partial new trial upon the fourth issue [dam- 
ages] alone, we find precedents in our following decisions: 
Ineb v. Mayer, 244 N.C. 618, 94 S.E. 2d 658; Hinson v. 
Dawson, 241 N.C. 714, 86 S.E. 2d 585; Journigan v. Ice Co., 
233 N.C. 180, 68 S.E. 2d 183; Pinnix v. Griffin, 221 N.C. 
3848, 20 S.E. 2d 866; Jackson v. Parks, 220 N.C. 680, 18 
S.E. 2d 188; Messick v. Hickory, 211 N.C. 581, 191 S.E. 
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43; Gossett v. Metropolitan Life Ins. Co., 208 N.C. 152, 
179 S.E. 488; Johnson v. R.R., 168 N.C. 481, 79 S.E. 690; 
Ann. Cas. 1915B 598; Rushing v. R. R., 149 N.C. 158, 62 
S.E. 890.” 


In Johnson v. Lewis, 251 N.C. 797, 112 S.E. 2d 512, Justice 
Parker, again speaking for the Court, in an action for personal 
injuries caused by the negligence of the defendant, found error 
in the charge as to the measure of damages recoverable by one 
of the plaintiffs. He said, ““We perceive no good reason why the 
infant Efird Johnson should again be put to trial on the first 
and second issues.” Thereupon, relying upon the same author!- 
ties cited by him in Godwin v. Vinson, supra, this Court awarded 
the defendant a new trial “limited, however, to the issue of dam- 
ages.” We are of the opinion that the same rule should apply 
in the present case and, therefore, order a new trial, limited 
to the issue of damages. 


Partial new trial. 





STATE OF NORTH CAROLINA v. ADNELL HUNT 


No. 92 
(Filed 12 July 1973) 


Criminal Law §§ 113, 119— evidence of alibi — specific request for instruc- 
tion required 
Where defendant presented evidence that he was elsewhere at 
the time the crimes charged were committed and this evidence was 
reviewed fully by the court, but no specific instruction was given 
the jury as to the legal principles applicable in their consideration 
of this alibi evidence, defendant was entitled to such instruction not- 
withstanding his failure to request it; however, as of the date of this 
opinion, the trial court is not required to give an instruction as to the 
legal effect of alibi evidence unless defendant specifically requests 
such an instruction. 


Justice HIGGINS dissenting. 


APPEAL by defendant from Exum, J., 27 November 1972 
Regular Criminal Session, GUILFORD Superior Court, Greensboro 
Division. 

In separate bills, defendant was indicted (1) for the rape 
of Linda Pendergrass on 5 August 1972, and (2) for first de- 
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gree burglary involving breaking and entering the occupied 
dwelling house of Linda Pendergrass in the nighttime with in- 
tent to rape her. 


Evidence was offered by the State and by defendant. 


In each case, the jury returned a verdict of guilty as 
charged in the bill of indictment and a sentence of life imprison- 
ment was pronounced, the two life sentences to run concurrently. 
Defendant excepted and appealed. 


Attorney General Robert Morgan and Associate Attorney 
EB. Thomas Maddox, Jr., for the State. 


Public Defender Wallace C. Harrelson for defendant ap- 
pellant. 


BOBBITT, Chief Justice. 


The evidence offered by the State was sufficient to require 
submission to the jury in each of the two cases and to support 
the verdicts. 


The evidence offered by defendant included his own testi- 
mony and testimony of other witnesses tending to show he was 
elsewhere when, according to the State’s evidence, the crimes 
charged in the indictments were committed. Although this evi- 
dence was reviewed fully by the court, no specific instruction 
was given the jury as to the legal principles applicable in their 
consideration of this alibi evidence. Defendant contends he 
was entitled to such instruction notwithstanding his failure to 
request it. Authoritative decisions of this Court support defend- 
ant’s position. State v. Vance, 277 N.C. 345, 347-48, 177 S.E. 2d 
389, 390-91 (1970); State v. Leach, 263 N.C, 242, 139 S.E. 2d 
257 (1964); State v. Gammons, 258 N.C. 522, 524, 128 S.E. 
2d 860, 862 (1968); State v. Spencer, 256 N.C. 487, 488-89, 
124 S.E. 2d 175, 176-77 (1962); State v. Melton, 187 N.C. 481, 
122 S.E. 17 (1924). On account of the court’s failure to so 
charge, defendant must be and is awarded a new trial. 


Although we recognize defendant’s right to rely upon the 
cited authoritative decisions, we have reached the conclusion 
that reason and authority support a different rule, namely, that 
the court is not required to give such an instruction unless it is 
requested by the defendant. Hence, the cited decisions, in re- 
spect of the rule stated above, are overruled. The rule stated 
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herein will be applicable in trials commenced after the filing 
of this opinion, including the retrial of the present case. 


An alibi is simply a defendant’s plea or assertion that at 
the time the crime charged was perpetrated he was at another 
place and therefore could not have committed the crime. State 
v. Malpass, 266 N.C. 753, 147 S.E. 2d 180 (1966); State v. 
Green, 268 N.C. 690, 151 S.E. 2d 606 (1966). Hereafter, when 
a defendant offers evidence of alibi, he is entitled, wron request, 
to a charge substantially as follows: “An accused, who relies 
on an alibi, does not have the burden of proving it. It is in- 
cumbent upon the State to satisfy the jury beyond a reasonable 
doubt on the whole evidence that such accused is guilty. If the 
evidence of alibi, in connection with all the other testimony in 
the case, leaves the jury with a reasonable doubt of the guilt 
of the accused, the State fails to carry the burden of proof im- 
posed upon it by law, and the accused is entitled to an acquittal.” 
State v. Minton, 234 N.C. 716, 726-27, 68 S.E. 2d 844, 851 
(1952); State v. Spencer, supra, at 489, 124 S.E. 2d at 177. 
When an instruction as to the legal effect of alibi evidence is 
given, whether by the court of its own motion or in response 
to request, such statement must be correct. The decision herein 
does not call for further discussion of the content of such an 
instruction. 


In cases involving alibi instructions prior to Melton, the 
question presented was whether the instructions as to alibi 
actually given by the court were correct or erroneous. State v. 
Josey, 64 N.C. 56 (1870) ; State v. Jaynes, 78 N.C. 504 (1878); 
State v. Byers, 80 N.C. 426 (1879); State v. Reitz, 88 N.C. 
634 (1880) ; State v. Starnes, 94 N.C. 973 (1886) ; State v. Free- 
man, 100 N.C. 429, 5 S.E. 921 (1888); State v. Rochelle, 156 
N.C. 641, 72 S.E. 481 (1911); State v. Bryant, 178 N.C. 702, 
100 S.E. 480 (1919). 


A discussion of Melton and decisions based thereon seems 
appropriate. 


In Melton, two questions were considered. The Court (one 
Justice dissenting) overruled the defendant’s primary conten- 
tion, namely, that the State’s evidence was insufficient to with- 
stand the defendant’s motion for judgment as in case of non- 
suit. However, all members of the Court agreed that a new trial 
should be awarded on account of the court’s failure to instruct 
the jury as to the legal principles applicable to alibi evidence. 
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The opinion stated that when a judge, in compliance with the 
mandate of the statute now codified as G.S. 1-180, instructs 
the jury upon the essential features of a case he is not required 
to give additional instructions upon its subordinate features or 
to explain more fully a particular phase of the evidence unless 
there be a prayer for such instruction. However, the Court con- 
cluded that “[t]he defendant’s evidence of an alibi was sub- 
stantive ... and without tendering a special praver he was 
entitled to an instruction as to the legal effect of his evidence 
if it should be accepted by the jury.” No authority was cited. 
Nor did the Court set forth the reasoning upon which it reached 
the stated conclusion. 


The record in Melton discloses that the trial judge in re- 
viewing the evidence and in stating the contentions failed com- 
pletely to make any reference to the explicit alibi evidence the 
defendant had offered. 


Melton was cited in State v. Steadman, 200 N.C. 768, 769, 
158 S.E. 478, 479 (1931); State v. Casey, 201 N.C. 185, 209, 
159 S.E. 387, 350 (1981); and State v. Sheffield, 206 N.C. 374, 
386, 174 S.E. 105, 111 (1934). 


The record in Steadman shows that the defendant assigned 
as error the court’s failure “to define and explain the law 
arising on the evidence relating to the alibi set up by the de- 
fendants in the case. . . .” This assignment was disposed of as 
follows: “The court below fully set forth the facts and con- 
tentions in the charge as to the alibi set up by defendants. S. v. 
Melton, 187 N.C. 481.” State v. Steadman, supra, at 769, 158 
S.E. at 479. The court had reviewed the defendant’s alibi evi- 
dence and had set forth his contentions thereon. The Attorney 
General’s brief stated: “This distinguishes the instant case 
from State v. Melton, 187 N.C. 481,—-where the court below 
did not call the attention of the jury, in any manner, to the evi- 
dence of an alibi.” Although no instruction had been given 
the jury as to the legal principles applicable to alibi evidence, 
the Court found “No Error.” 


In Casey as in Steadman, the trial judge reviewed the alibi 
evidence and stated the defendant’s contentions with reference 
thereto. However, no instruction was given the jury as to the 
legal principles applicable to alibi evidence. The Court found 
‘“‘No Error” in a trial in which a sentence of death was pro- 
nounced. 
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In Sheffield, the question related to the accuracy of the 
instruction actually given by the court with reference to the 
law of alibi. The instruction was upheld on the authority of 
State v. Jaynes, supra, and State v. Bryant, supra. Although 
the assignment of error in Sheffield relates to the asserted in- 
accuracy of the alibi instruction, we note that the opinion con- 
tains the following: ‘‘A defendant is entitled to instruction on 
alibi without special prayer. S. v. Melton, 187 N.C. 481; C.S., 
564; S. v. Steadman, 200 N.C. 768 (769).” 


In State v. Sutton, 2830 N.C. 244, 52 S.E. 2d 921 (1949), a 
new trial was awarded because of the failure of the trial judge 
to comply with the requirements of G.S. 1-180. No assignment 
of error related specifically to the court’s failure to instruct the 
jury with reference to the law of alibi. However, near the end 
of the opinion, we find the following: “Evidence of an alibi is 
substantive and the defendant was entitled to an instruction as 
to the legal effect of his evidence of alibi, if believed and 
accepted by the jury. S. v. Melton, 187 N.C. 481, 122 S.E. 17.” 
Id. at 247, 52 8.E. 2d at 924. 


In Spencer, the trial judge recapitulated all of defendants’ 
alibi evidence and gave the defendants’ contentions thereon. 
In this respect, the factual situation was analogous to the fac- 
tual situations in Steadman and Casey rather than that con- 
sidered in Melton. On authority of Melton, this Court awarded 
a new trial because “the trial court did not instruct the jury as 
to the legal effect of their evidence as to an alibi,’ even though 
there had been no request for such an instruction. 256 N.C. at 
488-89, 124 S.E. 2d at 176. (Note: Two Justices dissented and 
one did not participate.) 


Gammons, Leach and Vance are based directly on Spencer 
and indirectly on Melton. 


It is first noted that the rule announced in Melton and 
applied in Spencer and subsequent decisions is contrary to the 
great weight of authority. 


The annotation, “Duty of Court to Instruct on the Subject 
of Alibi,” 118 A.L.R. 1808 (19389), contains this statement: ‘“‘It 
is the rule in most jurisdictions that, in the absence of a re- 
quested instruction, there is no duty upon the trial court to 
instruct specifically upon the subject of alibi; and while it 
appears that some cases are irreconcilable with this rule, those 
cases which require specific alibi instructions, even in the 
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absence of a request therefor, for the most part involve special 
circumstances. See II. b, infra.’ Id. at 1804. This statement is 
fully supported by decisions there cited and by supplemental 
decisions. We note that Melton was cited in “II. b’” as based on 
a North Carolina statute which required that the trial judge 
state in a plain and correct manner the evidence given in the 
case and declare the law arising thereon. As noted above, the 
instructions of the trial judge in Melton contained no reference 
to the explicit alibi evidence the defendant had offered or to 
defendant’s contentions thereon. 


The weight of authority supports the following statement: 
“In the absence of a requested instruction, there is no duty upon 
the trial court to instruct specifically upon the subject of alibi. 
Conversely, when there has been sufficient evidence in the case 
to raise an issue as to alibi and the defendant has specifically 
requested the trial court to charge the jury in accordance with 
proper instructions submitted by him on this subject, it has 
been held to be the duty of the court so to instruct, and the fail- 
ure, or refusal, to instruct as to alibi under such circumstances 
has generally been held to constitute prejudicial and reversible 
error.” 5 R. Anderson, Wharton’s Criminal Law and Procedure 
S$ 2098, p. 267 (1957). Accord, 58 Am. Jur., Trial § 652, pp. 502- 
503 (1945); 28A C.J.S., Criminal Law § 1825(4), pp. 839-40 
(1961). 


Rule 30 of the Federal Rules of Criminal Procedure, en- 
titled ‘‘Instructions,” contains this provision: ‘‘No party may 
assign as error any portion of the charge or omission therefrom 
unless he objects thereto before the jury retires to consider its 
verdict, stating distinctly the matter to which he objects and 
the grounds of his objection.” 3883 U.S. at 1107. 


Prior to the adoption of the Federal Rules of Criminal 
Procedure, the Supreme Court of the United States had held in 
Goldsby v. U. S., 160 U.S. 70, 40 L.Ed. 348, 16 S.Ct. 216 (1895), 
that if a defendant ‘‘wished specific charges as to the weight in 
law to be attached to testimony introduced to establish an alibi,” 
he must make a request therefor. This rule has been followed 
consistently in the Federal courts. See Lewis v. U. S., 878 
F. 2d 576, 579 (9th Cir. 1967), and cases cited. 


The stated premise upon which Melton was based is that 
an instruction with reference to the legal effect of defendant’s 
alibi evidence was a substantive and essential feature of the 
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ease as distinguished from a subordinate feature thereof. Fur- 
ther consideration leads to the conclusion that this premise is 
unsound. 


G.S. 1-180 requires the trial judge in a criminal action to 
instruct the jury as to “every substantial and essential feature 
of the case embraced within the issue and arising on the evi- 
dence, and this without any special prayer for instructions to 
that effect.” State v. Merrick, 171 N.C. 788, 795, 88 S.E. 501, 
505 (1916); State v. Ardrey, 232 N.C. 721, 728, 62 S.E. 2d 
58, 55 (1950). “Failure to charge on a subordinate—not a sub- 
stantive—feature of a trial is not reversible error in the absence 
of request for such instruction.” State v. Pitt, 248 N.C. 57, 60, 
102 S.E. 2d 410, 412 (1958). 


“Where the charge fully instructs the jury on all substan- 
tive features of the case, defines and applies the law thereto, 
and states the contention of the parties, it complies with G.S. 
1-180, and a party desiring further elaboration on a particular 
point, or of his contentions, or a charge on a subordinate feature 
of the case, must aptly tender request for special instruction.” 
3 Strong, N. C. Index, Criminal Law § 118, pp. 12-13 (1967) ; 
State v. Guffey, 265 N.C. 331, 882, 144 S.E. 2d 14, 16 (1965). 


On the ground that they were subordinate and not sub- 
stantive features of the case, we have held that, in the absence 
of a special request, the trial judge is not required to instruct the 
jury as to these matters: (1) That the jury should scrutinize 
the testimony of an accomplice, State v. Brinson, 277 N.C. 286, 
296-97, 177 S.E. 2d 398, 405 (1970); (2) that the defendant’s 
failure to testify in his own behalf raises no presumption against 
him and should not be considered to his prejudice, State v. 
Jordan, 216 N.C. 856, 364-66, 5 S.E. 2d 156, 160-61 (1939) ; 
(8) as to the law applicable in the consideration of evidence 
tending to show that defendant was a person of good character, 
State v. Sims, 213 N.C. 590, 593-94, 197 S.E. 176, 178-79 
(1988); (4) that testimony of a dying declaration should be 
received with caution, State v. Winecoff, 280 N.C. 420, 422-23, 
186 S.E. 2d 6, 7-8 (1972); (5) that evidence of unrelated prior 
criminal offenses is not competent as substantive evidence but 
only for consideration as bearing upon defendant’s credibility 
as a witness, State v. Goodson, 273 N.C. 128, 129, 159 S.E. 2d 
310, 311-12 (1968); and (6) that the interest of a State’s wit- 
ness should be considered in passing upon the credibility of his 
testimony, State v. Vance, supra, at 346-47, 177 S.E. 2d at 390. 
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These instances suffice to show that instructions as to the sig- 
nificance of evidence which do not relate to the elements of 
the crime itself or defendant’s criminal responsibility therefor 
have been considered subordinate features of the case. 


The burden of proof is upon the State to satisfy the jury 
from the evidence beyond a reasonale doubt that the crime for 
which the defendant is indicted was committed and that it was 
committed by the defendant. Obviously, in respect of a crime 
requiring personal presence at the scene of its commission, evi- 
dence tending to show that defendant was elsewhere when, 
according to the State’s evidence, the alleged crime occurred, is 
in direct conflict with the State’s evidence that defendant was 
present when the crime was committed. 


It is inexact to refer to alibi as a special defense. It 
has nothing to do with the elements of or criminal responsibility 
for the crime for which the defendant is indicted. It is simply 
evidence contradictory of the State’s evidence that defendant 
committed the alleged crime. Alibi is not of the nature of a 
defense of confession and avoidance such as excusable or jus- 
tifiable homicide, self-defense, entrapment and insanity. “If 
there is evidence adduced in a given case that the defendant 
was at another place or at a place so removed that he could 
not have been present to commit the crime, and if presence is 
necessary for conviction, then that evidence, if it raised a reason- 
able doubt to be considered and acted upon by men of common 
sense and good judgment, would result in an acquittal under 
the reasonable doubt instruction.” State v. Hess, 9 Ariz. App. 
29, 38, 449 P. 2d 46, 50 (1969). 


Notwithstanding the court’s instruction that the burden of 
proof is on the State to satisfy the jury from the evidence be- 
yond a reasonable doubt that the defendant was present and 
that he committed the crime, if a particular defendant is appre- 
hensive that the jury will be misled unless the court gives an 
instruction substantially like that approved in Minton and 
Spencer he will be entitled to such instruction upon special 
request therefor. Under this rule, defendant and his counsel may 
determine for themselves whether they would like for the court 
to give such an instruction. Under certain circumstances, it 
may be that the giving of such an instruction will so concentrate 
attention upon the subject of alibi as to divert attention from 
unrelated weaknesses in the State’s case. As noted by Chief 
Justice Weintraub in State v. Garvin, 44 N.J. 268, 278, 208 
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A. 2d 402, 404 (1965): “Indeed the very discussion of alibi as 
something apart from a direct denial of the truth of the State’s 
case tends to obscure its role and to suggest a defendant has 
some special responsibility with respect to it.” 


The opinion of Chief Justice Weintraub further states: 
“There is no need to speak of alibi in such separate terms, and 
indeed to do so will more likely obscure the case than clarify it. 
The important thing 1s to make it plain to Jurors that to convict 
they must be satisfied upon a consideration of al] of the evi- 
dence that guilt has been established beyond a reasonable doubt. 
If a defendant’s factual claim is laid beside the State’s and the 
jury understands that a reasonable doubt may arise out of the 
defense testimony as well as the State’s, the jury has the issue 
in plain, unconfusing terms. If events at the trial should be 
thought to suggest to the jury that the defendant has the burden 
of proving he could not physically have committed the crime, 
then of course the trial court should dissipate that danger by 
telling the jury that the defendant does not have the burden of 
proving where he was at the critical time and that evidence 
offered on that score is to be considered with all the proof in 
deciding whether there is a reasonable doubt as to guilt.” Jd. at 
274, 208 A. 2d at 405. 


The overruling of Melton and Spencer and decisions based 
thereon does not require discussion of the doctrine of prospec- 
tive operation of overruling decisions in the context of factual 
situations different from that here considered. For such full 
discussion, see State v. Lewis, 274 N.C. 488, 446-451, 164 S.E. 
2d 177, 182-86 (1968). See also Rabon v. Hospital, 269 N.C. 
1, 20-21, 152 S.E. 2d 485, 498-99 (1967). 


The present defendant sought and is awarded a new trial 
because of the court’s failure, without request, to give an instruc- 
tion as to the legal effect of alibi evidence. Although entitled 
thereto without request under our prior decisions, it seems 
improbable that the court’s failure to give such instruction 
affected the verdicts of the jury. This overruling decision does 
not deprive this defendant or any other defendant of any sub- 
stantive right. As in Griffin v. California, 380 U.S. 609, 14 
L.Ed. 2d 106, 85 S.Ct. 1229 (1965), and in Howell v. Ohto, 381 
U.S. 275, 14 L.Ed. 2d 480, 85 8.Ct. 1457 (1965) [for subsequent 
decision, see State v. Howell, 4 Ohio St. 2d 11, 211 N.E. 2d 
56 (1965) ], the present overruling decision relates to an encident 
which occurred during the trial. Neither the prosecution nor 
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defense will be prejudiced on account thereof upon retrial. In 
the retrial of the present case and in the trial of other cases 
subsequent to the filing of this decision, the court is required to 
give an approved instruction as to the legal effect of such alibi 
evidence upon the defendant’s special request that such instruc- 
tion be given. 


It seems appropriate that notice of this decision be com- 
municated as quickly as possible to all trial judges, solicitors and 
defense attorneys. 


For the reasons stated, in each case defendant is awarded 
a new trial. 


New trial. 
Justice HIGGINS dissenting. 


In my opinion, prejudicial error is not disclosed by the 
record in this case. The court now overrules former decisions 
that the court must charge the jury as to “the legal principles 
applicable in their consideration of alibi evidence, whether 
requested or not.” 


According to sound principles of criminal practice, upon 
arraignment a defendant may plead ‘Not Guilty,” “Guilty,” or 
“Nolo Contendere” or he may “Stand mute.” In the latter event 
the trial judge must enter a plea of “Not Guilty.” There is no 
such plea as “Alibi.” 


Following a plea of Not Guilty, a defendant is entitled to 
challenge the sufficiency of the State’s evidence. He may intro- 
duce evidence of his innocence, and as part of that evidence he 
may offer evidence that he not only did not commit the offense 
charged, but that he could not have committed it because at 
the time of its commission he was elsewhere. 


In reviewing the defendant’s evidence, the court must 
charge the jury to take into account all the defendant’s evidence 
including the evidence that he was not at the scene of the 
crime, but was elsewhere at the time of its commission. Men- 
tion of the word “Alibi” is not required. The word means 
elsewhere. It has no “sacramental” meaning. When the court 
correctly charges the jury with respect to a defendant’s evi- 
dence that he was elsewhere at the time the offense was 
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committed, as Judge Exum did in this case, the court gives the 
defendant full benefit of the evidence that he was elsewhere. 


The view now expressed by the court conforms to the view 
held by Justice Rodman and myself when we dissented in State 
v. Spencer, 256 N.C. 487. The decision in that case and in other 
cases like it, were in my opinion, erroneous as the court now 
holds. The present defendant obtained no vested rights in this 
erroneous decision. I vote no error in this case. 





STATE OF NORTH CAROLINA v. FRANK THOMAS SPRINGER, JR. 


No. 72 
(Filed 12 July 1973) 


1. Indictment and Warrant § 9; Larceny § 4—- theft of credit card — suf- 
ficiency of card description in indictment 

In a prosecution for theft of a credit card, the trial court properly 

denied defendant’s motion to quash the bill of indictment where the 

credit card allegedly withheld was sufficiently described to inform 

the accused with certainty as to the crime he allegedly committed 

even though the card was not specifically identified by its number. 


2. Criminal Law § 80— computer printout of business records — requisites 
for admissibility 
Printout cards or sheets of business reeords stored on electronic 
computing equipment are admissible in evidence, if otherwise relevant 
and material, if: (1) the computerized entries were made in the reg- 
ular course of business, (2) at or near the time of the transaction 
involved, and (8) a proper foundation for such evidence is laid by 
testimony of a witness who is familiar with the computerized records 
and the methods under which they were made so as to satisfy the 
court that the methods, the sources of information, and the time of 
preparation render such evidence trustworthy. 


3. Criminal Law §8§ 80, 81— evidence of contents of computer printout — 
failure to lay foundation — violation of best evidence rule 
In a prosecution for theft of a credit card, the trial court erred 
in admitting into evidence testimony of a witness as to the contents 
of a computer printout pertaining to the credit card in question with- 
out first laying a foundation for such testimony; furthermore, admis- 
sion of the witness’s testimony, rather than the printout itself, 
violated the best evidence rule. 


4. Larceny § 6— theft of credit card— evidence of possession of other 
credit cards competent 

In a prosecution for theft of a BankAmericard credit card, evi- 

dence that defendant had three other credit cards in his possession 

which had been issued in the names of persons other than defendant 
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or members of his immediate family was competent (1) to make out 
a prima facie case as provided in G.S. 14-113.10 that defendant had 
obtained all credit cards in his possession in violation of GS. 
14-113.9(a); (2) to establish a common plan or scheme; and (8) to 
show criminal intent and guilty knowledge. 


5. Indictment and Warrant § 17— issue date of credit card — variance 
between allegation and proof not fatal 


Issue date of a credit card was not a material fact which the 
State must allege and prove in a prosecution for theft of the card; 
therefore, allegation in the bill of indictment that the card was issued 
on 20 September 1971, but proof that the card was issued on 15 Sep- 
tember 1971 did not constitute a fatal variance requiring nonsuit. 


6. Larceny § 8— theft of credit card — instruction on possession of other 
credit cards 


The trial court in a prosecution for theft of a credit card properly 
instructed the jury regarding the legal significance of the State’s 
evidence tending to show that defendant had in his possession and 
under his control credit cards issued in the names of two or more 
persons other than defendant and members of his immediate family. 


Justice HIGGINS dissenting. 


APPEAL by defendant from judgment of Collier, J., 18 No- 
vember 1972 Session, CATAWBA Superior Court, docketed in the 
Court of Appeals and transferred to the Supreme Court for 
initial appellate review by order entered pursuant to GS. 
7A-31 (b) (4). 


The bill of indictment charges that on 28 March 1972 the 
defendant “did unlawfully, wilfully, and feloniously withhold 
a BankAmericard Credit Card from the control and possession of 
Mabel L. Long, the person named on the face of such Credit 
Card and to whom the Credit Card had been issued. This with- 
holding was done without the consent of the above named Card- 
holder, to whom such Credit Card had been issued by North 
Carolina National Bank on September 20, 1971 and which Card 
was in effect at the time of such withholding, against the form 
of the statute in such case made and provided and against the 
peace and dignity of the State.” 


The State offered in evidence the following exhibits and 
elicited the following testimony relating thereto: 


State’s Exhibit No. 1—A BankAmericard with the name 
Mabel L. Long embossed on it and bearing the number 484 215 
027 2369. This card bears the signature of Mrs. Long and she 
testified she placed it thereon. She testified that she had never 
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given defendant or anyone else permission to use or withhold 
this card; that she discovered it was missing on 4 February 
1972 and reported its loss to North Carolina National Bank 
the same day. At the time it was lost the balance she owed 
North Carolina National Bank for use of the card was approxi- 
mately $7.92. She identified the card by number and by her 
signature thereon. 


State’s Hahibit No. 2—A Citgo credit card with the name 
of Neil EK. Bohn embossed on it and bearing the number 190 
3892 456. Mr. Bohn testified that he used this credit card for 
four or five months and discovered it missing about the middle 
of March 1972. He stated that he did not give defendant or any 
other person permission to have or to use it. 


State’s Hxhibit No. 8—A BP credit card bearing the name 
Edward Carriker and a number which is not shown in the rec- 
ord. Edward Carriker testified that he and defendant had previ- 
ously been in business together in the early part of 1971 selling 
burglar alarms; that he allowed defendant to use his credit 
ecards during that period of time, one of which was a BP credit 
card, and defendant made arrangements to pay the bill threugh 
the oil company; that he does not remember this particular BP 
card—I never received this card.” Mr. Carriker further testi- 
fied that defendant “gave me my cards back and I mailed mine 
back to BP. There is no issue date on that card. I do know 
that for a period of time he made payments on the BP credit 
ecard. ... To my knowledge I was never issued this card.” This 
witness further stated that during the month of March 1972 
he did not give defendant permission to use any BP credit card 
that previously may have been issued to him. 


State’s Exhibit No. 4—A Humble Oil and Refining Com- 
pany credit card bearing the name Richard B. Young and the 
number 361 113 4580. Mr. Young testified that he held and used 
this credit card until September cr October 1971 at which time 
he put it away in a large briefcase; that he never knew the card 
was missing until Humble Oil and Refining advised him that 
“they had found the credit card”: that he never gave defendant 
or anyone else permission to use or hold it. 


The State’s evidence further tends to show that on 29 
March 1972 defendant and another man purchased some gas 
and three cans of Sta-power Oil Cushion from an Esso Service 
Station in Hickory, totaling $12.50 plus tax, and paid for the 
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purchase with S-4, the Humble Oil and Refining Company 
credit card issued to Richard Young. Mildred Brittain, one of 
the station operators, identified S-4 as the card used and 
testified: ‘“‘A credit card was handed to the short man which 
was later known as Lou Kirk or some Kirk. A credit card was 
handed to him. .. and the signature on the credit card was 
made by Mr. Kirk. I looked at the signature because the name 
was in Richard Young and the signature was written R. Young. 
Mr. Kirk said something about taking some more oil with 
them because they had just purchased a car that day and it 
was drinking the oil, and I said, well, I will need to call in. 
Mr. Springer said, no, we won’t need any more oil... . I became 
suspicious and called Humble and they advised me that there 
was a reward out on the card and not to issue any type of 
purchase on it and to immediately turn it over so I went ahead 
and called the police station.” Mrs. Brittain further testified 
that at the time she saw defendant hand this credit card to 
Kirk “I saw cards. I did not look close enough to see which 
was any type of cards. I did see more than one.... Mr. Springer 
handed Mr. Kirk one of these cards.’ Mrs. Brittain identified a 
can of Sta-power Oil Cushion (S-5) as one of the cans sold to 
defendant and Kirk on the date in question. 


Lt. Hugh Hunt of the Hickory Police Department testified 
that on 29 March 1972 he was on the lookout for a 1959 Chev- 
rolet, white over blue, Tennessee license number D 1564; that 
he spotted the car on U. 8. 321 Bypass in Hickory and stopped 
it; that defendant was the operator and, upon request, presented 
a valid driver’s license but was unable to present a registration 
card; that a man named Louie Kirk was a passenger in the 
car; that both men were placed in the back seat of the patrol 
car and taken to the police station; that on the way he glanced 
at his rear view mirror and saw Louie Kirk passing cards to 
defendant and saw defendant ‘put them down between his legs 
and the next time they were under the seat where Thomas 
Springer was sitting. Springer didn’t take the cards and hold 
onto them, he put them under the seat of the patrol car. All I 
could see were that they were credit cards. I couldn’t read the 
number or the names on them.”’ When defendant and Louie Kirk 
were removed from the patrol car at the police station, the 
officer looked under the seat and found State’s Exhibits 1, 2 
and 4. State’s Exhibit 3 was taken from defendant’s billfold at 
the police department. 
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Lt. Hunt searched defendant’s car with his permission and 
found ninety-three quarts of motor oil of various brands, a can 
of oil softener and a little hand drill. 


Fred Holt, a special investigator with BankAmericard, 
North Carolina National Bank, in Greensboro, testified that 
when a credit card has been reported lost or stolen he checks to 
see when it was issued, where it was issued and how many were 
issued; that this checking is done through North Carolina Na- 
tional Bank’s IBM computer and the computer printout shows 
the official record pertaining to each and every credit card. 
Over objection, he was permitted to testify that the official 
computer printout with regard to credit card No. 484 215 
027 2369, issued to Mabel L. Long, showed that said card was 
issued on 15 September 1971; that as of 4 February 1972, the 
date the card was reported missing, the balance Mrs. Long 
owed by reason of using said card was $7.12; that the com- 
puter printout showed that since 4 February 1972 the Mabel 
L. Long card had been used seventy-three times in twenty-two 
North Carolina cities for purchases totaling $1,209.68; that the 
printout showed the last date the card was used to be 
30 March 1972 in connection with a purchase from Shamrock 
Hardware in Charlotte—at which time defendant was in jail in 
Hickory, having been arrested and jailed on 29 March 1972 in 
connection with this case. 


Defendant offered no evidence. Defendant’s motion for 
nonsuit was denied. The jury returned a verdict of guilty as 
charged and defendant was sentenced to a prison term of not 
less than two nor more than three years. His assignments cf 
error on appeal will be noted in the opinion. 


John H. McMurray, Attorney for defendant appellant. 


Robert Morgan, Attorney General; C. Diederich Heidgerd, 
Associate Attorney, for the State of North Carolina. 


HUSKINS, Justice. 


Defendant is charged with unlawfully, willfully and felo- 
niously withholding a credit card from Mabel L. Long, the card- 
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holder, in violation of G.S. 14-118.9(a) (1). That subsection 
reads as follows: 


“S$ 14-118.9. Credit card theft.—(a)A person is guilty 
of credit card theft when: 


(1) He takes, obtains or withholds a credit card from 
the person, possession, custody or control of another 
without the cardholder’s consent or who, with knowl- 
edge that it has been so taken, obtained or withheld, 
receives the credit card with intent to use it or to sell 
it, or to transfer it to a person other than the issuer 
or the cardholder.” 


Acts dealing with credit card crimes have been enacted in 
nearly all states in recent years. In defining credit card theft, 
the majority of these acts have been drafted with much greater 
clarity than ours. Georgia and Virginia have followed our stat- 
ute almost verbatim. See Georgia Code Ann. § 26-1705.2 (1972) ; 
Virginia Code Ann. § 18.1-125.3 (Supp. 1972). The better 
drafted version enacted in many other states is illustrated by 
Arizona Stat. Ann. § 18-1078A (Supp. 1972). 


Our statute almost defies analysis. Apparently, an accused 
may violate G.S. 14-118.9(a) (1) in four distinct ways. Compare 
State v. Albarty, 238 N.C. 130, 76 S.E. 2d 881 (1958). He may 
(1) take, (2) obtain, or (8) withhold a credit card from the 
person, possession, custody or control of another without the 
ecardholder’s consent; or (4) he may receive a credit card 
with intent to use it or sell it or transfer it to some person 
other than the issuer or cardholder, knowing at the time that 
the card had been so taken, obtained or withheld. A person 
violating G.S. 14-118.9(a) (1) in any of the four enumerated 
ways is guilty of credit card theft. Of course, a person who com- 
mits the acts proscribed by G.S. 14-118.9(a) (2), (3) and (4) 
is also guilty of credit card theft. 


[1] Before pleading, defendant moved to quash the bill of 
indictment on the ground that it is fatally defective in failing to 
describe the BankAmericard by number. Denial of his motion 
is assigned as error. 


The bill alleges that the card was issued to Mabel L. Long 
on 20 September 1971, while the State’s evidence tends to show 
that it was issued to her on 15 September 1971. Defendant ar- 
cues that this discrepancy together with absence of a credit card 
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number renders the bill of indictment fatally defective and sub- 
ject to quashal. 


While a motion to quash is an appropriate method of testing 
the sufficiency of the bill of indictment to charge a criminal 
offense, it lies only for a defect appearing on the face of the 
warrant or indictment. State v. McBane, 276 N.C. 60, 170 S.E. 
2d 918 (1969); State v. Turner, 170 N.C. 701, 86 S.E. 1019 
(1915). “The court, in ruling on the motion, is not permitted 
to consider extraneous evidence. Therefore, when the defect 
must be established by evidence aliunde the record, the motion 
must be denied.” State v. Cochran, 280 N.C. 528, 58 S.E. 2d 
663 (1949) ; State v. Bass, 280 N.C. 485, 186 S.E. 2d 384 (1972). 
The sole exception to this rule is noted in State v. Underwood, 
283 N.C. 154, 195 8.E. 2d 489 (1978). 


When these principles are applied to the bill of indictment 
under attack, it is quite apparent that defendant’s motion to 
quash was properly denied. No defect appears on the face of 
the indictment. The credit card allegedly withheld is sufficiently 
described to inform the accused with certainty as to the crime he 
allegedly committed. Had there been any additional information 
necessary to the preparation of his defense, he could have re- 
quested a bill of particulars prior to the trial. Defendant’s first 
assignment is overruled. 


Fred Holt, a special investigator with BankAmericard, 
North Carolina National Bank, in Greensboro, testified that the 
bank’s IBM computer printout is the official record pertaining 
to credit cards. Over objection, he was permitted to testify that 
the official computer printout regarding credit card 434 215 
027 2369, issued to Mabel L. Long, showed: (1) That said card 
was issued on 15 September 1971; (2) that as of 4 February 
1972 when the card was reported missing Mrs. Long’s balance 
owed was $7.12; (8) that since 4 February 1972 the card had 
been used seventy-three times in twenty-two North Carolina 
cities for purchases totaling $1,209.68, which amount is cur- 
rently due according to the printout; and (4) that said card was 
last used on 80 March 1972 in connection with a purchase from 
Shamrock Hardware in Charlotte. Admission of this testimony 
constitutes defendant’s second assignment of error. 


Modern business conditions and methods have long since 
required revision of the rule of evidence formerly observed by 
the courts limiting proof of business transactions to matters 
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within the personal knowledge of the witness. See Insurance Co. 
v. R. R., 188 N.C. 42, 50 S.E. 452 (1905); Flowers v. Spears, 
190 N.C. 747, 180 S.E. 710 (1925). “The impossibility of pro- 
ducing in court all the persons who observed, reported and 
recorded each individual transaction gave rise to the modifi- 
cation which permits the introduction of recorded entries, made 
in the regular course of business, at or near the time of the 
transaction involved, and authenticated by a witness who is 
familiar with them and the method under which they are made. 
This rule applies to original entries made in books of account 
in regular course by those engaged in business, when properly 
identified, though the witness may not have made the entries 
and may have had no personal knowledge of the transactions.” 
Supply Co. v. Ice Cream Co., 282 N.C. 684, 61 S.E. 2d 895 (1950). 


Few courts have dealt with the use in evidence of business 
records stored on computers. In King v. State ex rel. Murdock 
Acceptance Corp., 222 So. 2d 393 (Miss. 1969), it was held that 
printout sheets of business records stored on electronic comput- 
ing equipment “are admissible in evidence, if relevant and 
material, without the necessity of identifying, locating and pro- 
ducing as witnesses the individuals who made the entries in the 
regular course of business if it is shown (1) that the electronic 
computing equipment is recognized as standard equipment, (2) 
the entries are made in the regular course of business at or 
reasonably near the time of the happening of the event recorded, 
and (3) the foundation testimony satisfes [sic] the court that 
the sources of information, method and time of preparation were 
such as to indicate its trustworthiness and justify its admis- 
sion.” See also Transport Indemnity Co. v. Seib, 178 Neb. 258, 
1382 N.W. 2d 871 (1965); Railroad Commission v. Southern Pa- 
cific Co., 468 S.W. 2d 125 (Tex. Civ. App. 1971); Arnold D. 
Kamen & Co. v. Young, 466 S.W. 2d 881 (Tex. Civ. App. 1971) ; 
McCormick, Evidence § 814 (2d ed. 1972) ; Comment, Admissi- 
bility of Computer Business Records as an Exception to the 
Hearsay Rule, 48 N. C. L. Rev. 687 (1970) ; Note, Admissibility 
of Computer Kept Business Records, 55 Cornell L. Rev. 1038 
(1970) ; Annot., 11 A.L.R. 8d 1868 (1967). 


The General Assembly of North Carolina has enacted the 
following statutes, almost identical, dealing with the subject: 


“8 55-37.1. Form of records.—Any records maintained 
by a corporation in the regular course of its business, in- 
cluding its stock ledger, books of account, and minute 
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books, may be kept on, or be in the form of, punch cards, 
magnetic tape, photographs, microphotographs, or any other 
information storage device; provided that the records so 
kept can be converted into clearly legible form within a 
reasonable time. Any corporation shall so convert any rec- 
ords so kept upon the request of any person entitled to in- 
spect the same. Where records are kept in such manner, 
the cards, tapes, photographs, microphotographs or other 
information storage device together with a duly authenti- 
cated print-out or translation shall be admissible in evi- 
dence, and shall be accepted for all other purposes, to the 
same extent as an original written record of the same in- 
formation would have been.” Session Laws 1969, c¢. 751, 
s. 14. 


*S 55A-27.1. Form of records.—Any records main- 
tained by a corporation in the regular course of its busi- 
ness, including its books of account and minute books, may 
be kept on, or be in the form of, punch cards, magnetic 
tape, photographs, microphotographs, or any other infor- 
mation storage device; provided that the records so kept 
can be converted into clearly legible form within a reason- 
able time. Any corporation shall so convert any records so 
kept upon the request of any person entitled to inspect the 
same. Where records are kept in such manner, the cards, 
tapes, photographs, microphotographs or other information 
storage device together with a duly authenticated readout 
or translation shall be admissible in evidence, and shall be 
accepted for all other purposes, to the same extent as an 
original written record of the same information would 
have been.” Session Laws 1969, c. 875, s. 6. 


These statutes were designed to give broad legislative ap- 
proval to the use in evidence of corporate computer records. 
However, in declaring such computer records admissible in evi- 
dence “to the same extent as an original written record of the 
same information would have been,” these statutes do not deal 
with the special problems of reliability created by the use of 
computers. See Note, supra, 55 Cornell L. Rev. 1038 (1970). 
We therefore construe them as authorizing the admission of cor- 
porate computer records under appropriate safeguards deemed 
sufficient to render them trustworthy. These statutes do not, 
and were not designed to, preclude judicial development of work- 
able standards for the admission of computerized business rec- 
ords generally. 
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[2] The rules of evidence governing the admissibility of com- 
puterized business records should be consistent with the reality 
of current business methods and should be adjusted to accom- 
modate the techniques of a modern business world, with ade- 
quate safeguards to insure reliability. We therefore hold that 
printout cards or sheets of business records stored on electronic 
computing equipment are admissible in evidence, if otherwise 
relevant and material, if: (1) the computerized entries were 
made in the regular course of business, (2) at or near the time 
of the transaction involved, and (8) a proper foundation for 
such evidence is laid by testimony of a witness who is familiar 
with the computerized records and the methods under which 
they were made so as to satisfy the court that the methods, 
the sources of information, and the time of preparation render 
such evidence trustworthy. Computer printout evidence may be 
refuted to the same extent as business records made in books 
of account. 


[3] Application of the enunciated rule to the case before us 
impels the conclusion that the computer printout referred to 
in the testimony of Fred Holt, the special investigator, was in- 
admissible since no foundation was laid for its admission. In 
fact, the printout itself was not offered in evidence. Instead, 
the witness Fred Holt was permitted to testify as to the con- 
tents of the printout, and this evidence was likewise inadmissi- 
ble under the best evidence rule. Stansbury, N. C. Evidence 
§ 190 (Brandis Rev. 1978). See Supply Co. v. Ice Cream Co., 
supra (232 N.C. 684, 61 S.E. 2d 895); Harris v. Singletary, 
198 N.C. 583, 187 S.E. 724 (1927). Admission of this testi- 
mony constitutes prejudicial error requiring a new trial. 


Other assignments likely to arise on retrial will be briefly 
discussed. 


Defendant assigns as error the admission of evidence, over 
objection, that, in addition to the Mabel L. Long card, defend- 
ant had three other credit cards in his possession which had 
been issued in the names of persons other than defendant or 
members of his immediate family. He contends that in this 
prosecution for theft of the Mabel L. Long card the State can- 
not offer evidence tending to show that he has committed other 
crimes. This constitutes his third assignment of error. 


[4] This assignment is overruled for lack of merit. The evi- 
dence was competent (1) to make out a prima facie case as pro- 
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vided in G.S. 14-118.10 that defendant had obtained all credit 
cards in his possession in violation of G.S. 14-118.9(a); (2) to 
establish a common plan or scheme to commit credit card crimes 
so related to each other that proof of one or more tends to prove 
the crime charged and to connect defendant with its commis- 
sion; and (8) to show criminal intent and guilty knowledge. 
State v. McClain, 240 N.C. 171, 81 S.E. 2d 364 (1954). Accord, 
State v. McClain, 282 N.C. 357, 193 S.E. 2d 108 (1972); State 
v. Fowler, 230 N.C. 470, 58 S.E. 2d 853 (1949); State v. Choate, 
228 N.C. 491, 46 S.E. 2d 476 (1948); State v. Biggs, 224 N.C. 
722, 32 S.E. 2d 3852 (1944); Stansbury, N. C. Evidence §§ 91, 
92 (Brandis Rev. 1978). 


[5] The bill of indictment alleges the Mabel L. Long credit card 
was issued on 20 September 1971 while the State’s evidence 
tends to show that it was issued on 15 September 1971. Defend- 
ant contends this constitutes a fatal variance requiring nonsuit. 
His fourth assignment of error is based on denial of his motion 
for judgment of nonsuit at the close of the State’s evidence. 


While a fatal variance between the indictment and the proof 
is properly raised by motion for judgment of nonsuit, State v. 
Keziah, 258 N.C. 52, 127 S.E. 2d 784 (1962); State v. Nunley, 
224 N.C. 96, 29 S.E. 2d 17 (1944), the date upon which the 
Mabel L. Long card was issued is not necessary to describe the 
card, is not an essential element of the offense charged, and 
therefore is not a material fact which the State must allege 
and prove. Both the allegation and the proof may be disregarded 
as surplusage. We note that nothing in the record shows that 
any of the credit cards in defendant’s possession, or any other 
credit cards, bear on their face the date of issuance. 


If there is any evidence which tends to prove guilt as a 
fairly logical and legitimate deduction, as opposed to merely 
raising a suspicion or conjecture of guilt, nonsuit is properly 
denied. State v. Mabry, 269 N.C. 298, 152 S.E. 2d 112 (1967) ; 
State v. Bogan, 266 N.C. 99, 145 S.E. 2d 374 (1965). Consider- 
ing the evidence in the light most favorable to the State, as 
we are required to do, it is sufficient to repel the motion for 
nonsuit and carry the case to the jury. Defendant’s fourth as- 
signment is overruled. 


[6] In light of the evidence in this case and the provisions of 
G.S. 14-113.10, it was the duty of the court to instruct the jury 
regarding the legal significance of the State’s evidence tending 
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to show that defendant had in his possession or under his con- 
tro] credit cards issued in the name of two or more persons 
other than defendant and members of his immediate family. 
G.S. 14-1138.10 expressly provides that the possession of such 
cards is prima facie evidence that the cards were obtained in 
violation of G.S. 14-113.9(a). Defendant’s fifth assignment of 
error, based on the contention that this portion of the charge 
should not have been given, is overruled. 


For prejudicial error committed in the admission of in- 
competent evidence concerning computerized business records, 
there must be a new trial and it is so ordered. 


New trial. 


Justice HIGGINS dissenting. 


The sufficiency of the indictment in this case is directly 
challenged by the motion to quash. The prosecution is based on 
the following indictment: 


“THE JURORS FOR THE STATE UPON THEIR OATH PRES- 
ENT, That Frank Thomas Springer, Jr. late of the County 
of Catawba on the 28th day of March, 1972 with force and 
arms, at and in the county aforesaid, did unlawfully, wil- 
fully, and feloniously withhold a BankAmericard Credit 
Card from the control and possession of Mabel L. Long, the 
person named on the face of such Credit Card and to whom 
the Credit Card had been issued. This withholding was done 
without the consent of the above named Cardholder, to 
whom such Credit Card has been issued by North Carolina 
National Bank on September 20, 1971 and which Card was 
in effect at the time of such withholding, against the form 
of the statute in such case made and provided and against 
the peace and dignity of the State.” 


The indictment was drawn to charge an offense under G.S. 
14-113.9 which provides: 


“Credit card theft.—(a) A person is guilty of credit 
ecard theft when: 


(1) He takes, obtains or withholds a credit card from 
the person, possession, custody or control of an- 
other without the cardholder’s consent or who, 
with knowledge that it has been so taken, ob- 
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tained or withheld, receives the credit card with 
intent to use it or to sell it, or to transfer it to 
a person other than the issuer or the cardholder ; 
or 


He receives a credit card that he knows to have 
been lost, mislaid, or delivered under a mistake 
as to the identity or address of the cardholder, 
and who retains possession with intent to use it 
or to sell it or to transfer it to a person other 
than the issuer or the cardholder; or 


He, not being the issuer, sells a credit card or 
buys a credit card from a person other than the 
issuer; or 


He, not being the issuer, during any 12-month 
period, receives credit cards issued in the names 
of two or more persons which he has reason to 
know were taken or retained under circumstances 
which constitute a violation of G.S. 14-113.13 (a) 
(3) and subdivision (3) of subsection (a) of this 
section. 


Taking, obtaining or withholding a credit card 


without consent is included in conduct defined in G.S. 
14-75 as larceny. 


“Conviction of credit card theft is punishable as pro- 
vided in G.S. 14-118.17 (b). (1967, c. 1244, s, 2).” 


In my opinion, a valid indictment must charge the theft 
of the credit card. The indictment in this case actually charges 
that which the statute says will be sufficient evidence to make 
out a case of theft against the person in possession of the stolen 


card. 


In my opinion, the indictment fails to charge the crime of 
theft and the motion to quash should have been allowed. 
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ROBERT F. SUMMEY, JR., PLAINTIFF v. HAZEL ALEXANDER 


CAUTHEN, JR., DEFENDANT 


— AND — 


PLYWOOD SALES COMPANY, INC., DEFENDANT AND THIRD-PARTY 


1. 


bo 


PLAINTIFF 
— AND — 
VICTOR CARROLL CAUTHEN, TuHIRD-PARTy DEFENDANT 


No. 78 
(Filed 12 July 1978) 


Automobiles § 51— striking turning vehicle — sufficiency of evidence 
of negligence 


In an action by an automobile passenger to recover for injuries 
sustained in a collision between the automobile and a truck, the evi- 
dence was sufficient to be submitted to the jury on the issue of neg- 
ligence by the automobile driver where it tended to show that the 
accident occurred while the truck was attempting to make a left turn 
across the automobile’s lane of travel on a four-lane highway, the auto- 
mobile driver was familiar with the road at the scene of the collision, 
the speed limit was 45 mph, the automobile driver rounded a blind 
curve prior to the point of collision in excess of 60 mph, upon rounding 
the curve he could have seen the truck giving a left turn signal and 
slowly moving across the center line 300 feet in front of him, and 
when he applied his brakes his tires smoked and left heavy skid 
marks on the surface of the road 98 feet before the impact. 


. Rules of Civil Procedure § 50— judgment n.o.v.— consideration of 


evidence 


In passing on a motion for judgment n.o.v., the court must view 
the evidence in the light most favorable to the non-movant. 


. Rules of Civil Procedure § 50— error in allowing motion for judgment 


n.o.yV. 


The motion for judgment n.o.v. is that judgment be entered in 
accordance with the movant’s earlier motion for a directed verdict; 
consequently, where the trial court properly denied defendants’ motion 
for directed verdict, it was error for the court thereafter to allow 
defendants’ motion for judgment n.o.v. 


4, Trial § 42— finding of contributory negligence — award of damages 


—— surplusage 


Where the jury found that plaintiff was injured and damaged 
by the negligence of defendant’s agent and that the agent by his own 
negligence contributed to his own injuries, neither defendant nor his 
agent is entitled to recover damages from the codefendant, and an- 
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swers of the jury awarding such damages are surplusage and must 
be stricken and disregarded in rendering judgment. 


APPEAL by defendant Plywood Sales Company, Inc., from 
McLean, J., at the 11 September 1972 Session of GASTON, heard 
prior to determination by the Court of Appeals. 


On 16 September 1969, Robert F. Summey, Jr., while rid- 
ing aS a passenger in a family purpose automobile, owned by 
Hazel Alexander Cauthen, Jr., and driven with his permission 
by his son Victor Cauthen, was severely injured in a collision 
between the Cauthen automobile and a truck owned by Plywood 
Sales Company, Inc., hereinafter called Plywood, and driven 
by its employee, Bobby Ear] Roberson, then acting in the course 
of his employment. The collision occurred at approximately 9:45 
a.m. on New Hope Road, a four lane, paved road in Gastonia. 
The weather was fair and the road was dry. 


At the point of collision New Hope Road had four lanes 
of traffic, two northbound and two southbound. It was not a 
divided highway. A double yellow line, indicating no passing, 
ran along the center of the road. To the east a housing project 
was under construction. At the point of collision an old drive- 
way had been opened up as a new street or road, called Hoff- 
man Road, ieading to the housing project. Vehicles moved along 
it to and from New Hope Road from time to time, though the 
record does not indicate that it had been opened for general 
use. To the south of the point of collision New Hope Road 
rounded a blind curve, 


Plywood’s truck, heavily loaded with plywood for delivery 
at the housing project, approached the point of collision from 
the north in the inside lane for southbound traffic. The driver, 
Roberson, stopped abreast of Hoffman Road, intending to make 
a left turn into that road for the delivery of his cargo. After 
coming to a full stop, Roberson set the truck again in motion 
toward Hoffman Road. The Cauthen vehicle, headed north, 
rounded the curve. At the point of collision the Cauthen vehicle 
was in the outside or easternmost lane for northbound traffic. 
The front of the truck struck the Cauthen vehicle in its left 
side from about the front wheel to the driver’s door. Both the 
plaintiff and Victor Cauthen sustained severe personal injuries. 


Robert F. Summey, Jr., brought suit for damages against 
Hazel Alexander Cauthen, Jr., and Plywood, alleging that their 
respective agents were negligent, in specified particulars, in the 
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operation of their respective vehicles and that the negligence 
of each was a concurring proximate cause of the collision and 
of his injuries. Plywood and Hazel Alexander Cauthen, Jr., filed 
answers, each denying the negligence by its or his driver and 
alleging that the sole proximate cause of the collision was the 
negligence of the driver of the other vehicle, as alleged in the 
complaint. Each of these defendants filed a cross-claim against 
the other for contribution and a further cross-claim for dam- 
ages to its or his own vehicle. Plywood also made Victor Cauthen 
a third party defendant and filed its complaint against him for 
contribution in the event that Plywood should be found liable 
in damages to Robert F. Summey, Jr. Victor Cauthen filed an- 
swer to such third party complaint, denying his negligence and 
his liability to Plywood for contribution, and asserting a cross- 
claim against Plywood for damages for his own injuries in the 
collision. Plywood and Hazel Alexander Cauthen, Jr., filed re- 
plies to the various cross-claims against them. 


At the close of all the evidence Plywood, Hazel Alexander 
Cauthen, Jr., and Victor Cauthen each moved for a directed 
verdict in its or his favor on the action of the plaintiff and on 
the respective cross-claims against it or him. These motions 
were all denied, except that the motion of each of the Cauthens 
to dismiss the cross-claim of Plywood for the recovery of its 
damage was allowed. 


The following issues were submitted to the jury and an- 
swered as indicated: 


1. Was the plaintiff injured and damaged by the negli- 
gence of the agent of the defendant Plywood Company, 
Inc., as alleged in the complaint? 


ANSWER: Yes. 


2. Was the plaintiff injured and damaged by the negligence 
of the agent of Hazel Alexander Cauthen, Jr., as alleged 
in the complaint? 


ANSWER: Yes. 


3. What damages, if any, is the plaintiff entitled to re- 
cover ? 


ANSWER: $380,000.00. 
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4, Was the defendant Victor Cauthen injured and damaged 
by the negligence of the defendant Plywood Sales Com- 
pany, Inc., as alleged in the Cross-action? 


ANSWER: Yes. 


5. Did the defendant, Victor Cauthen, by his own negli- 
gence contribute to his injuries and damages as alleged 
in the Answer of Plywood Sales Company, Inc.? 


ANSWER: Yes. 


6. What damages, if any, is the defendant, Victor Cauthen, 
entitled to recover of and from the Plywood Sales Com- 
pany, Inc.? 


ANSWER: $15,000.00. 


7. What damages, if any, is the defendant, Hazel Alexan- 
der Cauthen, Jr., entitled to recover (a) for his property 
damages; and (b) for the medical expenses of his son, 
Victor Cauthen? 


ANSWER: (a) $2,650.00. 
(b) $2,800.00. 


Following the return of the verdict, Hazel Alexander Cau- 
then, Jr., and Victor Cauthen each moved to have the verdict 
and any judgment entered thereon against such moving party 
set aside and for judgment in favor of such moving party not- 
withstanding the verdict pursuant to Rule 50(b) (1). Plywood 
then moved that the court treat as surplusage the answers of 
the jury to Issues 6 and 7 and for the entry of a judgment in 
favor of the plaintiff against the defendants in accordance with 
the jury’s answers to the first three issues and dismissing all 
cross-claims and counterclaims by the defendants against each 
other for the recovery of their own damages. 


The Superior Court entered judgment as follows: (1) It 
allowed the motions of Hazel Alexander Cauthen, Jr., and Victor 
Cauthen to set aside the verdict as to Issues 2 and 5; (2) it 
allowed the motion of Hazel Alexander Cauthen, Jr., and the 
motion of Victor Cauthen for a judgment notwithstanding the 
verdict on those two issues; (8) it gave judgment for the 
plaintiff against Plywood in the amount of $30,000; (4) it gave 
judgment in favor of both Hazel Alexander Cauthen, Jr., and 
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Victor Cauthen with respect to the claim of the plaintiff; (5) 
it gave judgment in favor of Victor Cauthen against Plywood in 
the amount of $15,000; (6) it gave judgment in favor of Hazel 
Alexander Cauthen, Jr., against Plywood in the amount of 
$5,450; (7) in the event that such judgments notwithstanding 
the verdict are vacated on appeal, it allowed a new trial to the 
defendant Hazel Alexander Cauthen, Jr., and to Victor Cauthen 
as to Issues 2 and 5; and (8) it adjudged that Plywood pay the 
costs of the action. 


All of the foregoing matters are undisputed. The following 
is a summary of the evidence as to the matters in dispute: 


The plaintiff, Robert F. Summey, Jr., testified that he 
does not recall seeing the truck or any of the circumstances of 
the collision. The speed limit on New Hope Road, at the point 
of collision and as one approached it from the south, was 45 
miles per hour. The Cauthen car was in the outside lane for 
northbound traffic. Victor Cauthen did not operate the auto- 
mobile in any way such as to cause Summey to ask him to slow 
down or to stop. 


Sergeant Abernethy of the Gastonia City Police, a witness 
for the plaintiff, testified that a motorist stopped in the inter- 
section of New Hope Road and Hoffman Road, looking south, 
would be able to see a northbound vehicle at a distance of ap- 
proximately 150 feet. He observed debris on the road approxi- 
mately at the front end of the truck and six feet south of the 
Cauthen automobile. Skidmarks in the northbound traffic lane 
extended southward from the debris 93 feet. 


Bobby Earl Roberson, driver of Plywood’s truck but a wit- 
ness called by the plaintiff, testified that he was delivering a 
load of plywood to the housing development and had made 
similar trips several times previously. Consequently, he was 
familiar with New Hope Road at the point of collision. Hoffman 
Road was the proper place for him to turn in to deliver his 
eargo. Traffic went in and out upon it frequently. The truck 
had a great deal of pulling power, having dual wheels in the 
back and two axles. Its cab was over the wheels and, as he sat 
in it, he was some seven feet above the road. When he arrived 
at the intersection of New Hope Road and Hoffman Road, he 
brought his truck to a complete stop and shifted into first (low) 
gear, The truck had air brakes which were in good condition. 
He looked to the south. Seeing a pickup truck coming, he waited 
until it went by. At that time, no part of the wheels were 
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across the double yellow line. After the pickup truck passed, he 
again looked south on New Hope Road and saw nothing coming. 
He proceeded slowly, in first gear, to move out to cross the 
northbound lanes. The highest speed he attained prior to the 
collision was about three miles per hour. He saw the Cauthen 
automobile when it came around the curve about 300 feet away 
and tried to stop. The heavily loaded truck, then almost across 
the inner northbound lane, just kept pushing forward. It went 
about four feet into the outside lane for northbound traffic, 
having moved about 14 feet from its stopped position. At the 
impact, the truck stopped and the motor cut off. The truck was 
moving forward when he first saw the Cauthen automobile 
approximately 300 feet away. The Cauthen automobile was 
traveling in excess of 60 miles an hour. Cauthen applied his 
brakes and Roberson “could see the smoke coming off his tires.”’ 
As Roberson approached the intersection, he gave a left turn 
signal with his flashing electric light. When he started across, 
after having come to a complete stop, he went straight across 
the highway and when he saw the Cauthen automobile ap- 
proaching, he cut back to his right to avoid the collision. 


Victor Cauthen, a witness for the plaintiff, testified the 
brakes and tires on the Cauthen car were in good condition. He 
approached the point of collision in the outermost northbound 
lane. He approached the curve and the intersection at a speed 
of 40 to 45 miles per hour. He saw the truck sitting, stopped, in 
the intersection with the left front of it over the yellow line. 
He was then traveling at a speed of less than 40 miles per hour. 
He saw no left turn signal blinker on the truck. Nothing caused 
him to think the truck would move out in front of him. He had 
time to “tap his brakes” one or more times before the collision. 
As he proceeded on in his lane of traffic, the truck came across 
into that Jane and Cauthen then applied his brakes hard. The 
collision then occurred. He was not exceeding 45 miles per hour. 
He was about 70 yards (210 feet) from the truck when he first 
saw it, stopped with a small portion of its left wheel over the 
yellow line. The Cauthen car traveled about 35 vards (105 
feet) before the truck started to move. Cauthen was knocked 
unconscious by the collision. He had never seen traffic going in 
or out of Hoffman Road prior to this occasion. 


Guy S. Schronce, Jr., a witness for Plywood, testified that 
he was driving a motor grader south on New Hope Road, over- 
taking, beside and passing Plywood’s truck at the time of the 
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collision, he being in the outermost of the southbound lanes, The 
height of the motor grader was such that he was sitting two 
or three feet higher than the driver of Plywood’s truck. The 
truck stopped in the innermost of the southbound lanes. It was 
giving a left turn blinker signal. After it stopped, a northbound 
pickup truck came by. After it passed, Plywood’s truck was 
still stopped. It then began to make the left turn. After the 
pickup truck passed, Mr. Schronce observed the Cauthen auto- 
mobile proceeding north on New Hope Road approximately 
300 to 350 feet away [he presumably being able to see that 
distance due to the height of his seat on the motor grader]: 
There was no other traffic coming north along New Hope Road. 
He saw the Cauthen automobile coming around the curve after 
Plywood’s truck had started across and had gotten ‘‘to about 
the line in the middle of the two lanes going north.” The Cauthen 
car came around the curve in the middle or innermost north- 
bound lane and then swerved to the outside lane. The Plywood 
truck driver applied his brakes and tried to make a right hand 
turn but moved very little to the right. The driver of the Cauthen 
car applied his brakes and then there was a collision. It was only 
about two seconds from the time Mr. Schronce saw the Cauthen 
car come around the curve until the collision occurred. He 
watched the Cauthen car long enough to form an opinion as to 
its speed. In his opinion the Cauthen car was “doing over 50 
miles per hour.”’ It slowed down only after the driver applied 
its brakes, and was going approximately 15 to 20 miles an hour 
at the time of the impact. At the time of impact Plywood’s truck 
had gone approximately a foot into the outermost of the two 
northbound lanes. The impact caused the front of the truck to 
be knocked around to its left about one foot'and then the truck 
stopped. Mr. Schronce could not say whether any part of the 
left front wheel of Plywood’s truck was over the yellow liné 
as it stood stopped waiting for the pickup truck to pass, not 
then having a view of that wheel. He was right beside the truck 
when it started its left turn after the pickup truck had passed. 
He himself was traveling southward at 20 to 25 miles an hour: 
He stood up in the cab of the grader and looked back to his left 
to see the accident. When he first saw the Cauthen automobile 
it was 150 to 200 feet from him and in his opinion was travel- 
ing “over 50 miles an hour.” Plywood’s truck moved a foot: or 
a foot and a half after the collision. 


Robert F. Summey, Jr., recalled as a witness in his own 
behalf, testified that when Mr. Roberson, the driver of Ply- 
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wood’s truck, came over to him as he lay on the ground after 
the collision, he said, “I’m sorry; I didn’t see you coming.” 


Roberson, when testifying as a witness for the plaintiff, 
said he did not make such a statement to the plaintiff. 


Mr. Schronce testified that he immediately stopped and 
rendered assistance but did not hear Roberson make such a 
statement. 


Frank Patton Cooke for plaintiff. 


Hollowell, Stott & Hollowell and Mullen, Holland & Har- 
rell by Grady B. Stott for Hazel Alexander Cauthen, Jr., and 
Victor Carroll Cauthen. 


Carpenter, Golding, Crews & Meekins by James P. Crews 
for Plywood Sales Company, Inc. 


LAKE, Justice. 


There was no error in the denial of the motions of the de- 
fendants Cauthen, at the conclusion of all the evidence, for a 
directed verdict in their favor on Issues 2 and 5. The question 
raised by such a motion is whether there is evidence sufficient 
to go to the jury. This is substantially the same question as that 
formerly presented by a motion for judgment of involuntary 
nonsuit. Younts v. Insurance Co., 281 N.C. 582, 189 S.E. 2d 
187; Investment Properties v. Allen, 281 N.C. 174, 188 S.E. 2d 
441; Cutts v. Casey, 278 N.C. 890, 180 S.E. 2d 297; Kelly v. 
Harvester Co., 278 N.C. 158, 179 S.E. 2d 396. In passing upon 
such a motion, the court must consider the evidence in the light 
most favorable to the non-movant. Investment Properties v. 
Allen, supra. That is, the evidence in favor of the non-movant 
must be deemed true, all conflicts in the evidence must be re- 
solved in his favor and he is entitled to the benefit of every 
inference reasonably to be drawn in his favor. Younts v. Insur- 
ance Co., supra; Investment Properties v. Allen, supra; Adler 
v. Insurance Co., 280 N.C. 146, 185 S.E. 2d 144; Phillips’ Sup- 
plement to McIntosh, North Carolina Practice and Procedure, 
2d Ed., § 1488.15(1) (2). 


[1] So viewed, the evidence is sufficient to show that Victor 
Cauthen, the driver of the automobile, was familiar with the 
road at the scene of the collision, that though the speed limit 
was 45 miles per hour he rounded the curve at a speed in ex- 
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cess of 60 miles per hour, that upon rounding the curve he could 
have seen the truck giving a signal for a left turn and slowly 
moving across the center line in the course of such turn 300 
feet in front of him, and that when he applied his brakes, his 
tires smoked and left heavy skid marks on the surface of the 
road 93 feet before the impact. If true, as for the purpose of 
this motion must be assumed, this is ample evidence to support 
the finding by the jury that Victor Cauthen, and so Hazel 
Alexander Cauthen, Jr., whose agent he was, was negligent, 
that such negligence was one of the proximate causes of the 
collision and resulting injury to the plaintiff and that such 
negligence contributed to the injuries of Victor Cauthen. Day v. 
Davis, 268 N.C. 648, 151 S.E. 2d 556; Rogers v. Rogers, 265 
N.C. 386, 144 S.E. 2d 48; Raper v. Byrum, 265 N.C. 269, 144 
S.E. 2d 88; Bridges v. Jackson, 255 N.C. 338, 121 S.E. 2d 542; 
Lemons v. Vaughn, 255 N.C. 186, 120 S.E. 2d 527; 1 Strong, 
N. C. Index 2d, Automobiles, § 58. Thus, there was ample evi- 
dence to require the submission to the jury of Issues 2 and 5. 


[2, 3} “The propriety of granting a motion for judgment not- 
withstanding the verdict is determined by the same considera- 
tions as that of a motion for a directed verdict.” Sizemore, 
General Scope and Philosophy of the New Rules, 5 Wake Forest 
Law Review 1; Phillips’ Supplement to McIntosh, North Caro- 
lina Practice and Procedure, 2d Ed., § 1488.35. Thus, in passing 
on a motion for judgment n.o.v., the court must view the evi- 
dence in the light most favorable to the non-movant. Investment 
Properties v. Allen, supra. The motion for judgment n.o.v. is 
that judgment be entered in accordance with the movant’s earlier 
motion for a directed verdict, notwithstanding the contrary 
verdict actually returned by the jury. Rule 50(b), Rules of Civil 
Procedure, G.S. Chapter 1A. Consequently, the court below 
erred in entering judgment for Hazel Alexander Cauthen, Jr., 
and Victor Cauthen in disregard of the jury’s verdict on Issues 
2 and 5. 


As permitted by Rule 50(c), the Cauthens coupled with 
their motion for judgment n.o.v. an alternative motion for a 
new trial ‘‘on the grounds that the evidence is insufficient to 
justify the jury verdict and the verdict is contrary to law.” The 
Superior Court granted this motion conditionally “as to the 
second and fifth issues’ in the event that its judgment n.o.v. 
be vacated or reversed on appeal, stating as its ground for so 
doing “that the evidence is insufficient to justify the verdict 
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on issues two and five and the verdict is contrary to law.” In 
such a situation, as Dean Phillips has said in his supplement to 
McIntosh, North Carolina Practice and Procedure, 2d Ed., 
§ 1488.45: 


“This is a final judgment. The Appellate Court may 
reverse the grant of judgment n.o.v. If it does this and 
nothing more, the new trial proceeds upon remand. But the 
Appellate Court may also reverse on the grant of new trial, 
in which event the judgment of the verdict winner must be 
reinstated.” 


As above shown, our review of the record leads us to the 
conclusion that the trial judge was in error in his view that the 
evidence is insufficient to justify the verdict of the jury on 
Issues 2 and 5 and we find no error in the record prejudicial] to 
either Hazel Alexander Cauthen, Jr., or to Victor Cauthen. We, 
therefore, vacate the order of the Superior Court granting a new 
trial on these issues. 


[4] We are thus brought to the question of the judgment to be 
entered on the verdict returned by the jury. The jury having 
found in Issue No. 2 that the plaintiff was injured and dam- 
aged by the negligence of the agent of Hazel Alexander Cauthen, 
Jr., a8 alleged in the complaint, the agency being admitted, and 
having found in answer to Issue No. 5 that Victor Cauthen by 
his own negligence contributed to his own injuries, as alleged 
in the answer of Plywood, it follows, as a matter of law, that 
neither of the Cauthens is entitled to recover damages from 
Plywood, and the answers of the jury to Issues 6 and 7 are 
surplusage which must be stricken and disregarded in render- 
ing judgment. Swann v. Bigelow, 243 N.C. 285, 90 S.E. 2d 396; 
Strong, N. C. Index 2d, Trial, $ 42. 


We, therefore, reverse the judgment of the Superior Court 
and remand this matter to it for the entry of a judgment, in 
accordance with the verdict of the jury upon Issues 1 through 
5, inclusive; that is, that the plaintiff have and recover of the 
defendants Plywood Sales Company, Inc., and Hazel Alexander 
Cauthen, Jr., $30,000, and that Hazel Alexander Cauthen, Jr., 
and Victor Cauthen have and recover nothing of the defendant 
Plywood Sales Company, Inc., on account of their damages and 
injuries alleged in their respective cross-complaints. 


Reversed. 
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IN THE MATTER OF: APPEAL OF McLEAN TRUCKING COMPANY, 
WINSTON-SALEM, NORTH CAROLINA, FROM AN ACTION OF 
THE FORSYTH COUNTY BOARD OF COMMISSIONERS PLACING 
THE TAXABLE SITUS OF CERTAIN OF THE APPELLANT'S 
OVER-THE-ROAD VEHICLES IN WINSTON TOWNSHIP (CITY OF 
WINSTON-SALEM), NORTH CAROLINA, AS OF JANUARY 1, 1969 


No. 95 
(Filed 12 July 1978) 


1. Taxation § 25— property listed in wrong township — discovered prop- 
erty 


Where a trucking company’s tractors and trailers should have 
been listed for ad valorem taxation for 1970 in the city and town- 
ship where its principal office was located but were improperly listed 
in another township, the city had authority to list and collect taxes 
on such equipment for 1970 as “discovered property” and to assess 
taxes on the property for any of the preceding five years in which 
the property escaped taxation by the city. G.S. 105-381. 


2. Taxation § 25—- meaning of “discovered property” 


As used in former G.S, 105-332, the phrase “discovered property” 
means property which the tax authorities have ascertained should 
have been listed for tax purposes by the owner but which was not-so 
listed. 


APPEAL by City of Winston-Salem and Forsyth County from 
the restraining order entered by Wood, J., upon motion in the 
above listed cause at the January 22, 1978 Civil Session, For- 
SYTH Superior Court. All parties stipulated that the original 
records in Cases Nos. 65 and 66 and reported in 281 N.C. 242, 
188 S.E. 2d 452, and 281 N.C. 875, 189 S.E. 2d 194, may be 
considered by the Court without being reprinted as a part of the 
record on this appeal. 


In short summary, the records in the prior cases disclose 
the following: McLean Trucking Company for many years prior 
to 1969 conducted a large interstate transportation business in 
which it used many tractors and trailers. A part of this equip- 
ment has been determined to be taxable in North Carolina. Mc- 
Lean Trucking Company’s main office was located in the City 
of Winston-Salem, Forsyth County. 


For a number of years prior to 1969, McLean Trucking 
Company owned a storage lot in Broadbay Township where it 
listed its tractors and trailers for county tax purposes. For the 
tax year 1969, the City of Winston-Salem (coterminous with 
Winston Township) made an unsuccessful effort to list and tax 
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the tractors and trailers for city tax purposes at the situs of 
the Trucking Company’s home office. 


In Case No. 66, In re Trucking Company, reported in 281 
N.C. 375, this Court held that all tractors and trailers (taxable 
in North Carolina) should be listed at the situs of McLean’s 
home office in the City of Winston-Salem (Winston Township) 
and not in Broadbay Township where McLean attempted to list 
them. It is obvious, of course, that insofar as concerns the 
county taxes, it is immaterial whether the listing was in Wins- 
ton Township or Broadbay Township. The county rate is uni- 
form for all townships. By listing in Broadbay Township, Mc- 
Lean escaped all city taxes on the tractors and trailers. 


The City of Winston-Salem claimed the right to list and 
tax McLean’s trucking equipment for that year (1969) as “dis- 
covered property” and to exercise its right to subject the prop- 
erty to city taxes for the preceding five years. This Court in 
In re Trucking Company, 281 N.C. 242, held that the city’s 
attempt to make the listing was ineffectual for two reasons: 
(1) The Board of Equalization and Review had finished its 
work and had adjourned prior to the city’s attempt to make the 
listing; and (2) the equipment could not be listed as “‘discovered 
property.” 


For the year 1970, McLean again listed its transportation 
equipment in Broadbay Township. The city listed the equip- 
ment on its tax books as “discovered property” for the year 
1970, computed the city taxes for that year, and for the preced- 
ing five years. McLean obtained the restraining order now 
challenged. The city and county appealed. Upon stipulation of 
all parties, this Court certified the record for review here prior 
to consideration by the Court of Appeals. 


Hamrick, Doughton and Newton by Claude M. Hamrick 
and George EH. Doughton, Jr., for appellee. 


Womble, Carlyle, Sandridge & Rice by W. F. Womble and 
Roddey M. Ligon, Jr., for appellant City of Winston-Salem. 


P. Eugene Price, Jr., for appellant Forsyth County. 


HIGGINS, Justice. 


The appeal challenges the validity of the restraining order 
which prohibits the City of Winston-Salem from collecting city 
taxes on McLean Trucking Company’s equipment for each of 
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the years 1965-66-67-68-69. All parties concede the city is en- 
titled to collect (and apparently has already collected) the taxes 
for the year 1970. 


Our former decisions establish these propositions of law: 
(1) The proper situs for the listing of all McLean’s rolling stock 
is, and has been at all times, Winston-Salem which is cotermin- 
ous with Winston Township, and not in Broadbay Township 
where the owner had made the listing. The city tax authorities 
attempted to list and collect taxes for the year 1969. (2) This 
Court in Case No. 65 (decided May 10, 1972) held the city’s 
attempt was ineffectual for two reasons assigned in the opinion. 


For the year 1970 the city authorities listed all of McLean’s 
equipment in Winston-Salem contending that the equipment 
should have been at all times listed in the city where McLean’s 
home office was located and never at any time should have been 
listed in Broadbay Township. The city’s tax authorities assessed 
the taxes not only for the year 1970, but for the preceding five 
years, contending the equipment was “discovered property” 
within the meaning of the tax laws, and taxable for each of the 
preceding five years during which the property had escaped 
taxation. G.S. 105-302 provided: 


“Place for listing tangible personal property.—(a) Ex- 
cept as otherwise provided in this section, all tangible per- 
sonal property and polls shall be listed in the township in 
which the owner thereof has his residence. .. .” 


The law in effect for the taxing years involved was G.S. 
105-331 providing for discovery and assessment: 


‘““(a) ... It shall be the duty of ... the list takers 
to be constantly looking out for property and polls which 
have not been listed for taxation... . 


“(b) Procedure upon Discovery.—When property or 
polls are discovered they shall be listed in the name of the 
taxpayer. ... 


“(c) Assessment for Previous Years; Penalties.—The 
county commissioners may assess any such property or list 
such poll for the preceding years during which it escaped 
taxation, not exceeding five, in addition to the current 
year. . 


When personal property is discovered which should 
have been listed for the current year, it shall be presumed 
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that such property should have been listed by the same 
taxpayer for the preceding five years, unless the taxpayer 
shall produce satisfactory evidence that such property was 
not in existence, that it was actually lsted for taxation or 
that it was not his duty to list the same during said 
years... 


ICO)’ og bce: 


‘““(e) Application to Cities and Towns.—-The provisions 
of this section shall extend to all cities, towns and other 
municipal corporations having power to tax property or 
polis... .” 


The taxpayer has contended that the listing of the rolling 
stock in Broadbay Township was a sufficient listing to pre- 
vent the application of the “discovered property” statute. G.S. 
105-3382. The contention is not sustained by the facts and the 
wording of the statute. The section specifies ‘All property and 
polls validly listed for taxation. ...’ (Emphasis added.) The 
listing in Broadbav Township was not a valid listing. McLean 
was not authorized to list its property anywhere except the situs 
of its home office. In re Trucking Company, 281 N.C. 3785. 


[1] From the foregoing we conclude: (1) McLean’s attempt 
to list its rolling stock in Broadbay Township was in contraven- 
tion of the requirement that personal property shall be listed 
in the place of the owner’s residence, or if a corporation, at the 
place of its home office. (2) The tax authorities of the City of 
Winston-Salem had power to list and collect McLean Trucking 
Company’s taxes on its tractors and trailers for the year 1970 
as “discovered property.” (83) The city has the right to impose 
taxes for the preceding five years or for any of them in which 
the property escaped taxation. 


[2] This decision requires a re-examination of the tax agent’s 
right to list ‘discovered property.” This Court in Case No. 65 
(decided May 10, 1972) discussed the question. However, the 
Court only defined “‘discovered”’ and not the phrase “discovered 
property.” The Court adopted the dictionary’s definition of “dis- 
covered”—“newly found, not previously known.” The definition 
of “discovered” is unobjectionable, but the conclusion does not 
follow that “discovered property’ means property that was 
newly found or not previously known. The phrase “discovered 
property” means property which the tax authorities have ascer- 
tained should have been listed for tax purposes by the owner 
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but which was not so listed, thus the property escaped taxa- 
tion. This definition, we think, is inescapable when the legisla- 
tive history of the phrase “discovered property” is taken into 
account. 


The General Assembly in 1989, G.S. 105-331, states: 


“Discovery and assessment of property not listed dur- 
ing the regular listing period.—(a) .... It shall be the 
duty of the members of the board of commissioners, the 
supervisor and the list takers to be constantly looking out 
for property and polls which have not been listed for 
taxation. ... 


“(b) Procedure upon Discovery.—When property or 
polls are discovered they shall be listed in the name of the 
taxpayer.... 


“(c) Assessment for Previous Years; Penalties.—The 
county commissioners may assess any such property or list 
such poll for the preceding years during which it escaped 
taxation, not exceeding five, in addition to the current 
year.... 


WO) %54.6.5.4 


“(e) Application to Cities and Towns.—The provisions 
of this section shall extend to all cities, towns and other 
municipal corporations having power to tax property or 
polls, and the power conferred and the duties imposed... 
shall be exercised and performed by the governing body 
of the municipal corporation.” 


Personal property, and polls as well, were objects of dis- 
covery if unlisted for tax purposes at the home of the owner. 
Formerly a poll tax was imposed upon all males between the 
ages of 21 and 55. Polls being included on the same terms as 
personal property, it cannot be said that each ‘“‘poll’” a male 
between 21 and 55 was “newly found, not previously known.” 


The law in effect at the time pertinent to decision author- 
ized the authorities to list and tax personal property which the 
owner had failed to list in the proper tax situs. McLean Truck- 
ing Company never listed for any of the years involved any of 
its rolling stock which the city now seeks to tax. This fact 
alone gave the authorities the right to place the property on 
the city’s tax records as “discovered property.” 
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The foregoing interpretation of “discovered property” as 
defined by the law in effect at the time of the listing, is sup- 
ported and confirmed by the General Assembly’s recent dealing 
with the subject. 


In 1969 the General Assembly by Resolution No. 92 created 
a commission for the study of local and ad valorem taxes in the 
State of North Carolina and to make recommendations to the 
Governor and to the 1971 Genera] Assembly. The study com- 
mission recommended that the phrase “discovered property” 
shall include not only that which the owner failed to list, but 
should include also that which the owner substantially under- 
stated the value, quantity, or other measurement. The commis- 
sion recommended that the substantial understatement of value 
or quantity provision should also be treated as “discovered 
property.” 


The new Machinery Act, drawn in conformity with the 
commission’s recommendations and passed as Chapter 806, 
Session Laws of 1971, now G.S. 105-312 provides: 


“(1) The phrase ‘discovered property’ shall include 
property that was not listed by the taxpayer or any other 
person during a regular listing period and also property 
that was listed but with regard to the value, quantity, or 
other measurement of which the taxpayer made a sub- 
stantial understatement in listing. 


a os ere 


“(3) The phrase ‘to discover property’ shall refer to 
the determination that property has not been listed during 
a regular listing period and to the identification of the 
omitted item. For discoveries made after July 1, 1971, and 
in future years, the phrase shall also refer to the determina- 
tion that listed property was returned by the taxpayer with 
a substantial understatement of value, quantity, or other 
measurement.”’ 


Section 3 makes understatement of value or quantity ‘‘dis- 
covered property” after July 1, 1971. Property which the owner 
failed to list has been “discovered property” since 1939. 


For the reasons above stated we find it necessary to reverse 
the restraining order entered by Judge Wood and remand the 
case to the end that the City of Winston-Salem may proceed to 
levy and collect taxes for any years prior to 1970, not in excess 
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of five, in which McLean’s property escaped taxation, with this 
one exception: Taxes for the year 1969 were dealt with in our 
decision in Case No. 65 in which we denied the right of the 
city to tax the rolling stock for the year 1969. That decision 
is res judicata as to the year 1969 and is not subject to collateral 
attack. Therefore, in assessing the property for any of the tax- 
ation years preceding 1970, the year 1969 shall not be included. 
At most, the city can assess only for 1965 through 1968. 


The restraining order entered by Judge Wood is vacated 
and the proceeding remanded for disposition as here directed. 


Vacated and remanded. 





THOMAS SMITH anp JEANNIE RUTH HEGGINS v. GORDON T. 
VoNCANNON Anpb KIRK’S TAXI SERVICE, INC. 


No. 64 
(Filed 12 July 1973) 


1. Rules of Civil Procedure § 50— motion for directed verdict — review 
by court on appeal 


The question for a reviewing court on an appeal from a judgment 
on a directed verdict in favor of the defendant is whether the evidence 
in the record, considered in the light most favorable to the plaintiffs 
and giving them the benefit of every reasonable inference therefrom, 
would have been sufficient to support a verdict in their favor. 


2. Negligence § 59; Trespass § 7— automobile striking house— showing 
of wrongful act or negligence necessary for recovery of damages 


Evidence that the defendant drove an automobile off the public 
highway and across private property so that it struck a building is 
not sufficient to entitle the innocent owner of the building to recover 
damages; rather, there must be proof of some wrongful act or neglect 
of the defendant which was the proximate cause of the injury. 


3. Negligence § 59; Trespass § 1— trespasser — licensee — definitions 


A trespasser is a person who enters or remains upon land in 
the possession of another without a privilege to do so created by the 
possessor’s consent or otherwise, while a licensee is a person who is 
privileged to enter or remain on land only by virtue of the possessor’s 
consent. 


4, Trespass § 6— acts of landowner — local customs — relevancy on issue 
of consent 

Consent to enter land in the possession of another may be implied, 

and acts of the possessor as well as customs in the community should 

be considered in determining whether there has been consent to enter. 
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5. Trespass § 7— construction of driveway — implied consent to enter 


The construction of a driveway or walkway leading to the en- 
trance of a residence may, in the absence of notice to the contrary, be 
reasonably construed, not only by acquaintances of the landowner 
but also by strangers, as an expression of the landowner’s consent to 
their entry thereon for the purpose of approaching and entering the 
house on any lawful mission. 


6. Trespass § 7—~- entry into driveway by taxicab—no trespass — taxi 
striking house during assault by passenger — directed verdict for taxi 
driver proper 

Where the evidence tended to show that defendant cabdriver 
entered plaintiff’s driveway either to discharge his passenger or to 
turn around, the passenger assaulted defendant and, in the process of 
defending himself, defendant allowed his vehicle to roll into plaintiff’s 
house causing damage, the trial court properly directed verdict for 
defendant in plaintiff’s action to recover for damage to the house 
since the evidence was insufficient to show a trespass upon plaintiff’s 
property by defendant. 


APPEAL by plaintiffs from the decision of the Court of 
Appeals, reported in 17 N.C. App. 488, 194 S.E. 2d 862, rehear- 
ing allowed with no change in result, Brock, J., dissenting. The 
Court of Appeals found no error in the allowance by Warren, 
D. J., in the District Court of Rowan County, of the defendants’ 
motions for a directed verdict at the close of the plaintiffs’ 
evidence. 


On 27 April 1971, the plaintiffs were the owners of a 
house and lot in the City of Salisbury, known as 206 York Road, 
and the plaintiff Heggins was in possession of it. The plaintiffs 
sue for damage to the house caused by a taxicab, owned by 
Kirk’s Taxi Service, Inc., and driven by VonCannon, running 
into it. They allege that VonCannon was an employee of the 
taxi company and was acting in the course of his employment. 
They further allege that his entry on their land was intentional 
and unauthorized and, therefore, constituted a trespass. The 
defendants allege that the damage to the property was proxi- 
mately caused by the criminal act of a passenger in the taxicab, 
who directed VonCannon to drive to the house and struck him 
in an attempt to rob him, in the course of which attempt the 
taxicab moved forward and struck the house. 


At the close of the plaintiffs’ evidence, the defendants 
moved for a directed verdict, pursuant to Rule 50 of the Rules 
of Civil Procedure, upon the ground that the evidence of the 
plaintiffs failed to prove a claim upon which relief can be 
granted. It appearing to the district judge that the evidence 
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failed to show an unlawful trespass by either of the defendants, 
or other facts upon which relief could be granted, and that the 
plaintiffs had failed to show that VonCannon was the agent 
of Kirk’s Taxi Service, Inc., the court granted the motion. Judg- 
ment for the defendants was entered accordingly. 


The plaintiff Heggins testified that on 27 April 1971 she 
returned to her home about 9:80 p.m. and found that, in her 
absence, the house had been severely damaged. The house is in 
a remote area and is the last house on York Road, which dead 
ends just beyond the driveway leading to the house of the plain- 
tiffs. She was expecting no caller that evening. Just past her 
driveway there is “a turn around area” at the end of the road, 
some 50 to 100 feet past the driveway. 


Lieutenant George Peeler of the Salisbury Police Depart- 
ment testified that in response to a radio dispatch from police 
headquarters, about 9:00 p.m., he went to Kirk’s taxi stand 
where he saw the defendant VonCannon in the outer office. 
VonCannon told Lieutenant Peeler that he had been in his cab 
at a cab stand when a Negro man got into it, saying he wanted 
to go “out on Bringle Ferry Road.” VonCannon drove out on 
the Bringle Ferry Road and his passenger then directed him to 
go “down York Road,” which VonCannon did. When he got to 
the end of York Road, VonCannon “pulled in to the right” and 
stopped. Thereupon, his passenger hit him two or three times. 
VonCannon turned around to grab his assailant, but the assail- 
ant jumped from the cab and fled. VonCannon told Lieutenant 
Peeler that he, VonCannon, then drove back to the cab stand 
and reported what had happened and “they” called the police. 
It is a mile or more from York Road to Kirk’s taxi stand. Von- 
Cannon did not use the radio in his cab to report the occurrence. 
Lieutenant Peeler observed blood on VonCannon and on the 
front seat of the cab. He also observed the microphone receiver 
of the cab radio down on the floor board. 


The plaintiffs’ house is below the level of the road, so that 
the driveway runs down hill from the road to the house. The 
alleged assailant of VonCannon has never been arrested. Von- 
Cannon told Lieutenant Peeler that he, VonCannon, never lost 
consciousness after being struck. At the time of the first inter- 
view, VonCannon “forgot” to tell Lieutenant Peeler that the 
taxicab had hit the house. When subsequently interviewed again 
in the emergency room of the hospital, VonCannon told Lieuten- 
ant Peeler that his assailant jumped out of the car when 
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VonCannon reached around to grab him, and when VonCannon 
turned back around, the car “just rolled into the house.”’ 


VonCannon’s answers to interrogatories were read to the 
jury. Therein, he described his assailant and stated that he was 
stopped four to six feet from the house when he was struck. It 
is 15.5 feet along the driveway from the property line to the 
wall of the house. 


Burke & Donaldson by Arthur J. Donaldson for plaintiffs. 


Kluttz & Hamlin by Lewis P. Hamlin, Jr., and Richard R. 
Reamer for defendants. 


LAKE, Justice. 


[1] The question for the reviewing court on an appeal from 
a judgment on a directed verdict in favor of the defendant is 
the same as that presented by an appeal from a judgment of 
involuntary nonsuit under our practice prior to the adoption of 
the Rules of Civil Procedure. Younts v. Insurance Co., 281 N.C. 
582, 189 S.E. 2d 187; Investment Properties v. Allen, 281 N.C. 
174, 188 S.E. 2d 441; Cutts v. Casey, 278 N.C. 390, 180 S.E, 
2d 297; Kelly v. Harvester Co., 278 N.C. 158, 179 S.E. 2d 396. 
Thus, the question presented by this appeal is whether the evi- 
dence in the record, considered in the light most favorable to 
the plaintiffs and giving them the benefit of every reasonable 
inference therefrom, would have been sufficient to support a 
verdict in their favor. 


[2] Evidence that the defendant drove an automobile off the 
public highway and across private property so that it struck a 
building is not sufficient to entitle the innocent owner of the 
building to recover damages. Schloss v. Hallman, 255 N.C. 686, 
122 S.E. 2d 518; Smith v. Pate, 246 N.C. 63, 97 S.E. 2d 457. 
The right of the owner of the building to recover for such 
damage to his property must rest on proof of some wrongful 
act or neglect of the defendant, which was the proximate cause 
of the injury. Smith v. Pate, supra; Catoe v. Baker, 212 
N.C. 520, 193 S.E. 735; Restatement, Torts, 2d, § 158, comment 
e, and § 166. 


The plaintiffs do not contend that the cab driver was 
negligent. Their evidence is that he brought his vehicle to a 
stop four to six feet from the wall of the house and, thereupon, 
was suddenly, unexpectedly and violently assaulted by his pas- 
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senger and, in the ensuing scuffle, the cab rolled down hill and 
struck the house. This would support an inference that the 
driver stopped the car, held his foot on the driving brake but 
did not set the parking brake. In the absence of any evidence 
that he should have anticipated such an assault by his passen- 
ger, this would not constitute negligence. Neither would his 
removal of his foot from the driving brake in the course of the 
sudden, unexpected assault upon him constitute negligence. One 
faced with a sudden emergency, not reasonably to be anticipated, 
is not held to a standard of care greater than that which a 
reasonable person would exercise under like circumstances. 
Schloss v. Hallman, supra. 


The plaintiffs contend that they are entitled to recover 
because the cab driver was a trespasser on their property. If 
so, he would be liable for all damage proximately resulting from 
his wrongful entry and, at least, for nominal damages. Lee v. 
Stewart, 218 N.C. 287, 10 S.E. 2d 804; Newsom v. Anderson, 
24 N.C. 42; Dougherty v. Stepp, 18 N.C. 371; 7 Strong, N. C. 
Index 2d, Trespass, § 8. If the plaintiffs are entitled to even 
nominal damages, the directed verdict in favor of the defendants 
would be error. Lee v. Stewart, supra. 


[3] “A trespasser is a person who enters or remains upon 
land in the possession of another without a privilege to do so 
created by the possessor’s consent or otherwise.” Restatement, 
Torts, 2d, § 329. Conversely, ‘“‘A licensee is a person who is 
privileged to enter or remain on land only by virtue of the 
possessor’s consent.”’ Restatement, Torts, 2d, § 3380. Having such 
privilege the licensee is not liable in damages for such entry. 
Dobbs, Trespass to Land in North Carolina, 47 N.C. Law Rev. 
31, 50. 


The defendants do not contend that the cab driver had a 
right to enter upon the land of the plaintiffs, except insofar 
as such right was acquired through their consent. One who 
enters upon the land of another with the consent of the posses- 
sor may, by his subsequent wrongful act in excess or abuse of 
his authority to enter, become liable in damages as a trespasser. 
Freeman v. Acceptance Corporation, 205 N.C. 257, 171 S.E. 
63. In the present case, however, there is no evidence of any 
voluntary act by the cab driver after he brought his vehicle 
to a stop following the initial entry onto the property of the 
plaintiffs. 
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Had the cab driver originally brought his cab to a stop on 
the highway and, thereafter, due to the assault upon him by his 
passenger, the cab had rolled down the driveway and struck 
the house, this would not have been a trespass rendering the 
driver liable for such damage. Schloss v. Hallman, supra. “Eix- 
cept where the actor is engaged in an abnormally dangerous 
activity, an unintentional and non-negligent entry on land in 
possession of another, or causing a thing or third person to 
enter the land, does not subject the actor to lability to the 
possessor, even though the entry causes harm to the possessor 
or to a thing or third person in whose security the possessor has 
a legally protected interest.’’ Restatement, Torts, 2d, § 166. 
See also, 52 AM. JuR. Trespass, § 7; 7 Strong, N. C. Index 2d, 
Trespass, § 1; Dobbs, Trespass to Land in North Carolina, 47 
N. C. Law Rev. 31, 82. At least, so far as the liability of the 
intruder to the landowner is concerned, as the Supreme Court 
of Massachusetts has said, “The trend of modern authority is 
that an unintended intrusion upon the land in possession of 
another does not constitute a trespass.” Edgarton v. H. P. Welch 
Co., 821 Mass. 608, 74 N.E. 2d 674, 174 A.L.R. 462. See, how- 
ever, annot., 174 A.L.R. 471, criticizing the Massachusetts de- 
cision for extending this rule to the matter of the liability of 
the Jandowner for injury to such intruder, a point not presently 
before us. We perceive no basis for a distinction between an 
involuntary intrusion upon the land of another and an involun- 
tary exceeding of the landowner’s assent to the original entry, 
so far as liability for damage to the land is concerned. Therefore, 
unless the cab driver’s original entry into the driveway of the 
plaintiffs was a trespass, there is no basis upon which he, 
and so his employer, can be held liable for the damage to the 
house. 


[4] The plaintiffs’ right to recover in this action depends, 
therefore, upon whether the cab driver entered their driveway 
with or without their apparent consent. ‘‘An entry on land in 
the possession of another is privileged as against the possessor 
in so far as it is pursuant to his consent * * * .” Restatement, 
Torts, § 167. The consent of the person in possession of the 
land to such entry may be implied. 52 AM. JurR., Trespass, § 39. 
An apparent consent is sufficient if brought about by acts. of 
the possessor. It need not be an invitation to enter, which carries 
with it the idea of a desire on the part of the one in possession 
that such entry be made. It is sufficient that his conduct be 
such as to indicate that he consents to the entry, if the other 
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person desires to come upon the land. Restatement, Torts, 2d, 
§ 830, comments b, c, d and e; 52 AM. JuR., Trespass, § 39; 87 
C.J.S., Trespass, § 49, b; Dobbs, Trespass to Land in North 
Carolina, 47 N.C. Law Rev. 31, 52; Prosser on Torts, § 60. 7 


In determining whether one who enters upon the land of 
another could reasonably have concluded from the conduct of 
the landowner that he had permission to do so, regard is to be 
had to customs prevailing in the community. “ ‘The well- 
established usages of a civilized and Christian community’ en- 
title everyone to assume that a possessor of land is willing to 
permit them to enter for certain purposes until a particular 
possessor expresses unwillingness to admit them. Thus, a trav- 
eler who is overtaken by a violent storm or who has lost his 
way, is entitled to assume that there is no objection to his going 
to a neighboring house for shelter or direction.” Restatement, 
Torts, 2d, § 380, comment e. 


In the present case, there was no communication between 
the plaintiffs and the cab driver prior to the entry. The consent 
of the landowners to the entry, if any, must be predicated upon 
the existence of the driveway leading into their property from 
the public street. The record shows that the cab entered the 
driveway and stopped four to six feet from the wall of the 
house and that the house is 15 and one-half feet from the 
property line. Thus, the cab was brought to a stop approxi- 
mately within its own length inside the plaintiffs’ property and 
upon the driveway. 


[5] In Breard v. Alexandria, 341 U.S. 622, 71 S.Ct. 920, 95 
L.Ed. 1238, 35 A.L.R. 2d 385, Mr. Justice Reed, speaking for 
the Court, said, “It is true that the knocker on the front door 
is treated as an invitation or license to attempt an entry, justi- 
fying ingress to the home by solicitors, hawkers and peddlers 
for all kinds of salable articles.”’ See also, 52 AM. JUR., Trespass, 
§ 39. Likewise, the construction of a driveway or a walkway lead- 
ing to the entrance of a residence may, in the absence of notice 
to the contrary, be reasonably construed, not only by acquaint- 
ances of the landowner but also by strangers, as an expression of 
the landowner’s consent to their entry thereon for the purpose of 
approaching and entering the house on any lawful mission. 
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f6] The cab driver’s right to enter such driveway is as 
extensive as the apparent right of his passenger. See, Airport 
Authority v. Stewart, 278 N.C. 227, 282, 179 S.E. 2d 424. In the 
absence of notice to the contrary, a stranger to the occupant of 
a house is entitled to assume that he may walk to the front door 
thereof, or drive into the driveway for that purpose, without 
being sued for trespass. A cab driver carrying his passenger to 
the house is entitled, in the absence of notice to the contrary, 
to make the same assumption in assisting his passenger on 
arrival thereat. 


The evidence in the record before us does not show spe- 
cifically that the passenger in the taxicab directed VonCannon 
to carry him to the plaintiffs’ residence. However, it does show 
that he directed the driver to carry him down York Road 
and that this was the last house on that dead-end street. Nothing 
else appearing, the driver could reasonably conclude that his 
passenger, not having directed him to stop at any other house 
on the street, had this, the last one, as his destination. 


Assuming that the passenger did not indicate that this 
house was his destination, there was nothing for the cab driver 
to do but turn around, York Road coming to a dead-end a few 
feet beyond this driveway. While the diagram of this location, 
which is part of the record, indicates that, at the end of York 
Road some 50 to 100 feet further, there was an area, to the 
driver’s left, used for turning, there is nothing in the record to 
show that this area, itself, was not on private property. The 
custom of motorists in such a situation to head into a driveway 
for the purpose of backing out and turning around is wide- 
spread. In the absence of any contrary indication, it was not 
unreasonable for VonCannon to conclude that he might go upon 
the plaintiffs’ driveway for this purpose without incurring 
liability to an action for trespass; that is, to construe the 
presence of the driveway as indicating the plaintiffs had no 
objection to its use to the extent necessary for this purpose. 


Considering the evidence in the record in the light most 
favorable to the plaintiffs, we conclude that it fails to show a 
trespass upon their property by VonCannon and, therefore, is 
not sufficient to support a verdict and judgment against him. 
The plaintiffs’ cause of action against Kirk’s Taxi Service, Ine., 
is based entirely upon the doctrine of respondeat superior. 
Since VonCannon is not liable, his employer is not, even if the 
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record be deemed sufficient to show that the master-servant 
relation existed with reference to this occurrence. 


There was no error in the granting of the motion for a 
directed verdict as to each defendant. We, therefore, do not 
reach the questions argued by the plaintiffs concerning the ad- 
missibility of evidence as to damages. 


No error. 
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DOGGETT v. WELBORN 
No. 82 PC. 
Case below: 18 N.C. App. 105. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1978. 


HOLLOWELL v. HOLLOWELL 
and TAPPAN v. HOLLOWELL 


No. 104 PC. 
Case below: 18 N.C. App. 279 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1978. 


McKINNEY v. MORROW 
No. 109 PC. 
Case below: 18 N.C. App. 282. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1973. 


MILLER v. BELK 
No. 84 PC. 
Case below: 18 N.C. App. 70. 


Petition of defendant Kirkley for writ of certiorari to 
North Carolina Court of Appeals denied 12 July 1973. 


PARK v. CARROLL 
No. 85 PC. 
Case below: 18 N.C. App. 53. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1973. 
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RECORDS v. TAPE CORP. 
and BROADCASTING SYSTEM v. TAPE CORP. 


No. 108 PC. 
Case below: 18 N.C. App. 183. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1973. 


SCHAFRAN v. HARRIS 
No. 87 PC. 
Case below: 17 N.C. App. 500. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1978. 


SIMMS v. STORES, INC. 
No. 113 PC. 
Case below: 18 N.C. App. 188. 


Petition for writ of certiorari to North Carolina Court of 
Appeals allowed 12 July 1973. | 


STATE v. ALEXANDER 
No. 120 PC. 
Case below: 18 N.C. App. 460. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1978. | , 


STATE v. AVERY 
No. 110 PC. 
Case below: 18 N.C. App. 321. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1978. 
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STATE v. BRADY 
No. 95 PC. 
Case below: 18 N.C. App. 325. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1973. 


STATE v. BRIGGS 
No. 106 PC. 
Case below: 18 N.C. App. 351, 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1978. 


STATE v. BROOKS 
No. 108 PC. 
Case below: 18 N.C. App. 349. ei 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1978. 


STATE v. FOUST 
No. 97 PC. 
Case below: 18 N.C. App. 188. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1978. Motion of Attorney Seneee) to 
dismiss appeal allowed 12 July 1978. 


STATE v. FULLERTON 
No. 38. 
Case below: 18 N.C. App. 308. 


Petition for writ of certiorari to North Carolina Court of 
Appeals.denied 12 July 1973. Motion of Attorney General to 
dismiss appeal for lack of substantial constitutional question 
allowed 12 July 1978. 
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STATE v. GRIFFIN 
No. 83 PC. 
Case below: 18 N.C. App. 146. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1978. 


STATE v. GRISSOM 
No. 99 PC. 
Case below: 18 N.C. App. 3382. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1978. 


STATE v. JOHNSON 
No. 111 PC. 
Case below: 18 N.C. App. 338. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1978. 


STATE v. McILWAIN 
No. 101 PC. 
Case below: 18 N.C. App. 2380. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 19738. 


STATE v. McILWAIN 
No. 112 PC. 
Case below: 18 N.C. App. 335. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1978. 
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STATE v. MASON 
No. 128 PC. 


Case below: 18 N.C. App. 488. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1973. 


STATE v. STOKES 
No. 86 PC. 
Case below: 18 N.C. App. 148. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1978. 


STATE v. TILLEY 
No. 102 PC. 
Case below: 18 N.C. App. 291. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1973. Motion of Attorney General to 
dismiss appeal for lack of substantial constitutional question 
allowed 12 July 1973. 


STATE v. TILLEY 
No. 96 PC. 
Case below: 18 N.C. App. 341. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1978. Motion of Attorney General to 
dismiss appeal allowed 12 July 1973. 


STATE v. WEST 
No. 100 PC. 
Case below: 18 N.C. App. 150. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1973. 
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STATE v. WISE 

No. 98 PC. 

Case below: 18 N.C. App. 151. 

Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1973. 
STATE v. WOOTEN 

No. 107 PC. 

Case below: 18 N.C. App. 269. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 1978. Motion of Attorney General to 
dismiss appeal for lack of substantial constitutional question 
allowed 12 July 1978. 

STATE v. YELVERTON 
No. 115 PC. 
Case below: 18 N.C. App. 337. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 12 July 19738. 
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SUSAN DURHAM SPENCE v. JAMES ROBERT DURHAM AnD WIFE, 
FAYE MUNDY DURHAM, RONALD KENNETH SPENCE, RICH- 
ARD T. SPENCE AND WIFE, FRANCES HAWKINS SPENCE 


No. 18 
(Filed 31 August 1973) 


1. Constitutional Law § 26— foreign judgment — full faith and credit 


A judgment of a court of one state must be given the same effect 
in any other state which it has by law or usage in the courts of the 
state where it was rendered. 


2. Constitutional Law § 26; Divorce and Alimony § 22— foreign custody 
decree — full faith and credit — modification for changed circumstances 


The courts of this State will accord full faith and credit to the 
custody decree of a sister state which had jurisdiction of the parties 
and the cause as long as the circumstances attending its rendition 
remain unchanged; however, when a child whose custody is in dispute 
comes into this State our courts have jurisdiction to determine whether 
or not conditions and circumstances have so changed since the entry 
of the custody decree that the child’s best interests will be served by 
a change of custody. G.S. 50-13.5(c) (2)a; GS. 50-13.7(b). 


3. Divorce and Alimony § 22— Georgia custody decree — modification for 
changed circumstances 


Since a Georgia court could alter its own child custody decree 
upon a showing of a change in circumstances adversely affecting the 
child, a North Carolina court may also modify it upon the same 
ground. 


4. Divorce and Alimony § 22— modification of foreign custody decree — 
necessity for evidence of conditions when decree entered 


Since a Georgia child custody decree contained no findings of 
fact, it was necessary for a North Carolina court to hear evidence 
with reference to conditions existing at the time the Georgia decree 
was entered before the court could determine whether changed circum- 
stances justified its modification. 


5. Divorce and Alimony § 24— modification of foreign custody decree — 
emotional stability — sufficiency of evidence and findings 
In a mother’s action to modify a Georgia decree which granted 
custody of minor children to their maternal and paternal grandparents 
on the basis that both the mother and father were emotionally dis- 
turbed and unstable and that their conduct had been such that neither 
was then a suitable person to have custody of the children, the trial 
court’s award of custody to the mother was supported by findings 
supported by competent evidence that (1) the mother is now emo- 
tionally stable; (2) she is successfully established in her profession as 
a speech therapist in a North Carolina community and has an income 
sufficient to support herself and her children in desirable surround- 
ings; (8) her professional reputation and general character are good; 
(4) for the five months preceding the hearing plaintiff supported and 
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cared for the children in a home she provided for them in a good 
neighborhood; (5) the mother is attending to their schooling, religious 
education, and social life and is able to be with the children when they 
are not in school; and (6) she is now a fit and proper person to have 
custody of the children and is better able to respond to their daily 
needs than the grandparents. 


6. Divorce and Alimony § 22—child custody proceeding — continuing 
jurisdiction of court 


Jurisdiction of a court in a child custody proceeding continues 
as long as a minor child whose custody is the subject of a decree re- 
mains within its jurisdiction; upon motion of a party or upon its own 
motion, after due notice, the court may conduct a hearing to determine 
whether the decree should be modified. 


7. Divorce and Alimony § 24— modification of foreign custody decree — 
order that trial court review conditions periodically 


In view of the evidence in this case which dictated a Georgia de- 
eree awarding custody of minor children to their grandparents because 
the parents were both then unfit to have custody, the Supreme Court, 
in the exercise of its supervisory powers, directs the district court in 
this State which modified the Georgia decree by awarding custody to 
the mother to ascertain periodically whether conditions have developed 
which adversely affect the children’s welfare. 


Justice HIGGINS concurring. 
Justice LAKE dissenting. 


ON plaintiff’s petition for certiorari to review the decision 
of the Court of Appeals reversing the judgment in her favor 
entered by Clifford, District Court Judge, 18 December 1971 
Session of the District Court of FORSYTH. 


Action under G.S. 50-13.7(b) (1971 Supp.) for custody of 
minor children. 


Hudson, Petree, Stockton, Stockton & Robinson and White 
& Crumpler for Susan Durham Spence, plaintiff appellant. 


Womble, Carlyle, Sandridge & Rice for Mr. and Mrs. James 
Robert Durham (parents of plaintiff). 


Hatfield, Allman and Hall by Roy G. Hall, Jr., James W. 
Armentrout and Wetson P. Hatfield for Ronald Kenneth Spence, 
Richard T. Spence, and Frances Hawkins Spence, defendant ap- 
pellees. 
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SHARP, Justice. 


Plaintiff, Susan Durham Spence, born 11 June 1935, in- 
stituted this action on 24 May 1971 to obtain the custody of her 
two minor daughters, Fay Frances Spence, born 15 June 1962, 
and Dianna Jeannene Spence, born 5 June 1964. The defendants 
are Ronald Kenneth Spence, the children’s father (Spence) ; 
James Robert Durham and wife, Faye M. Durham, the parents 
of plaintiff (maternal grandparents or Durhams); and Rich- 
ard T. Spence and wife, Frances H. Spence, the parents of Ron- 
ald K. Spence (paternal! grandparents). All parties are properly 
before the court and participated in the proceeding in which the 
judgment sub judice was rendered. 


Plaintiff and her parents are residents of Winston-Salem, 
Forsyth County, North Carolina. Spence is a resident of the 
State of Kansas; the paternal grandparents reside in the State 
of Georgia. The children have been physically present in this 
State since September 1970. 


The following events, stated chronologically insofar as pos- 
sible, disclose a portion of the background of this controversy: 


Plaintiff and Spence met in 1959 at the University of Geor- 
gia, from which each obtained a bachelor’s degree. Thereafter, 
on 9 September 1960, they were married in Winston-Salem, 
North Carolina. In 1961 both enrolled as graduate students at 
the University of Virginia. There Spence pursued courses in 
advanced chemistry, and plaintiff studied speech pathology. 
Spence, who became “disinterested in chemistry,” dropped out 
of school in late 1961 and obtained employment with the Sperry 
Piedmont Company as an engineering analyst. Plaintiff con- 
tinued her studies under a scholarship. She obtained the degree 
of Master of Education in Speech Pathology and Audiology 
shortly before the birth of her first child, Fay. 


In April 1968, after Spence had worked for eighteen months 
with the Sperry Company, he and plaintiff moved to California. 
There, for about two years, he was employed by “Lockheed 
Missiles and Space Company in the field of computers” at Sunny- 
dale. During this period plaintiff’s second child was born, and 
she worked part of the time in a hospital at Mountain View, 
where the family lived. In May 1965 Spence left Lockheed to 
work for Univac, a division of Sperry Rand Corporation, in 
San Diego. In the fall of 1966, with the idea that they might 
work together, both plaintiff and Spence enrolled in the Uni- 
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versity of California at San Diego for studies in linguistics. To 
further his studies Spence gave up his job with Univac in De- 
cember 1966 and obtained employment at the University of 
California. Plaintiff worked at the speech and hearing center 
there from August 1965 until late August 1967, when she left 
California to teach at the University of Richmond in Virginia. 


Plaintiff’s move to Richmond was for professional and 
financial reasons, Her sojourn there was not intended as a sepa- 
ration from Spence, who visited her a number of times in Rich- 
mond. At different times between August and December, Spence 
and the respective grandparents cared for the children. In early 
December, Spence withdrew from the University of California 
and went to the home of his parents in Georgia. At that time 
he delivered the children to plaintiff in Richmond, and they re- 
mained with her there until the completion of her contract in 
June 1968. 


From 15 January 1968 until March 1970, when he was “laid 
off in a mass reduction in force,” Spence worked for Lockheed 
at Smyrna, Georgia. In June 1968 plaintiff and the two children 
joined Spence in Smyrna, where they shared his one-bedroom 
“bachelor’s apartment,” and plaintiff started a private practice 
in speech therapy. In July 1968 an 18-year-old girl, Linda Preyer, 
who had kept house for them in San Diego, came to live with 
plaintiff and Spence in the bachelor’s apartment. In the fall 
plaintiff and the children moved into an adjoining apartment. 


On 9 January 1969 Spence brought an action for divorce 
against plaintiff in the Superior Court of Cobb County, Geor- 
gia, On that morning he informed plaintiff that he would vacate 
his apartment during the day. Plaintiff took the children to 
school as usual and, at 3:00 p.m., she went for them. She left 
them in the playroom of her speech and language school, where 
they were to remain while she saw her last pupil of the day. 
That task completed she returned to the playroom to find the 
children gone. It was “days later’ before she learned that 
Spence had taken the children to the home of their paternal 
grandparents about sixty miles away. Upon inquiry the paternal 
grandmother had denied that the children were there and that 
she had any knowledge of their whereabouts. 


Plaintiff was not permitted to see the children until after 
8 February 1969, when the Georgia court issued a temporary 
order giving Spence’s parents custody of the children pendente 
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lite. That order denied both Spence and plaintiff any access 
whatever to the children except that each was allowed one two- 
hour visitation each week in the home of the paternal grand- 
parents. 


On 6 February 1969 the maternal grandparents petitioned 
the court to allow them to intervene in the pending divorce 
action and were allowed to do so. They prayed that, if the court 
should conclude neither plaintiff nor Spence was a suitable 
custodian, the custody of the two children be awarded to them. 
The paternal grandparents were also permitted to intervene. 
Thus, the parties to the Georgia proceeding and to this one are 
the same. 


On 2 June 1969, the day the case was scheduled for trial, 
all parties were present in court and represented by counsel. 
Plaintiff did not contest Spence’s action for divorce, and he 
obtained an absolute divorce on the grounds of mental cruelty. 


On the issue of custody the court heard no evidence. That 
controversy was determined by a consent judgment, which was 
signed by the judge and by counsel for all parties. In pertinent 
part this judgment is summarized below: 


1. The court awarded custody of the two children to the 
paternal grandparents during the months of June, July, and 
August of each year and to the maternal grandparents during 
the months of September through May. Plaintiff and Spence 
were given the right to visit the children in the home of their 
respective parents without restriction. Each was, however, en- 
joined from removing the children from the grandparents’ homes, 
and the grandparents were under positive orders to prevent 
the children’s removal. During the school months, when the 
Durhams had custody, the paternal grandparents had the right 
to have the children visit in their home during all school holidays. 
The judgment provided for alternative divisions of custody be- 
tween the grandparents in the event of the death of one or more 
grandparents, the final award being to the last surviving grand- 
parent. 


2. Both Spence and plaintiff were relieved of all obligation 
to support their children. Neither maternal nor paternal grand- 
parents were to look to either of them for reimbursement of 
any sums expended for the maintenance and education of the 
children. The grandparents having custody were to pay the 
children’s expenses during the time they had them. The Dur- 
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hams were to send the children to private schools in Winston- 
Salem, and the grandparents receiving the children at the end 
of each custody period were to pay the cost of transporting 
them to their home. 


3. Both maternal and paternal grandparents canceled all 
debts which either plaintiff or Spence owed them. 


4, The maternal grandparents were required to give a bond 
in the sum of $10,000.00 conditioned upon their compliance 
with the consent judgment and any future orders of the court. 
The clerk of the Superior Court of Cobb County was appointed 
process agent for the Durhams in any proceedings regarding the 
custody of the children and any breach of the terms of the bond. 


As directed by the judgment, on 20 June 1969, the Durhams 
executed and delivered to the Sheriff of Cobb County a com- 
pliance bond in the sum of $10,000.00. 


Spence testified that within two weeks after he instituted 
divorce proceedings against plaintiff, on 20 January 1969, he 
was in touch with Dr. Arlene Gregory, whom he had met in 
1955 when she was a premedical student. He had courted her 
unsuccessfully just before he married plaintiff, “perhaps on 
the rebound.” In July 1969 Spence and Dr. Gregory were mar- 
ried. At that time she had just finished her graduate residency 
in anesthesiology. 


In late August 1969 the Spence children went to the home 
of the Durhams in Winston-Salem. Except for school holidays, 
which they spent with the paternal grandparents, the children 
remained with the Durhams until June 1970 when they returned 
to Georgia as required by the consent judgment. 


In the summer of 1969 plaintiff left Smyrna and went 
to Rome, Georgia, to become the director of the Northwest 
Georgia Speech and Hearing Center, a fourteen-county govern- 
mental speech pathology and hearing clinic for children and 
adults. In September 1970 she moved to Winston-Salem to be- 
come head of the department of speech pathology at the Medi- 
center of America’s facility there. 


In September 1970 the Spence children returned to the 
home of the Durhams in Winston-Salem for the school year 
1970-71. 
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On 24 May 1971, without the knowledge of her parents, 
plaintiff brought this action to obtain the custody of her chil- 
dren. On 25 May 1971 she secured from the District Court of 
Forsyth County an order restraining the removal of the children 
from Forsyth County pending that court’s determination of their 
custody. In that order the hearing on this question was set for 
8 June 1971. Mrs. Durham testified that but for the injunction 
prohibiting her from doing so she would have returned the chil- 
dren to Georgia as she had previously done. Upon receiving the 
court’s order she immediately informed the paternal grand- 
parents of it and returned the travel tickets they had sent the 
children. 


On 8 June 1971 the paternal grandparents and Spence peti- 
tioned the Cobb Superior Court to attach the maternal grand- 
parents for contempt and to forfeit their $10,000.00 bond. In 
that proceeding the Durhams pled, inter alia, the order of the 
North Carolina court restraining the removal of the children 
from the State. On 238 August 1971 the Cobb Superior Court 
held Mr. and Mrs. Durham in contempt, fined them $200.00 
each, and forfeited their bond. These orders were affirmed by 
the Supreme Court of Georgia. See Durham v. Spence, 228 
Ga. 525, 186 S.E. 2d 728 (1972). Thereafter, on 30 March 
1972 the Superior Court of Cobb County ordered the proceeds 
of the bond paid to the paternal grandparents. 


The hearing of the controversy sub judice, originally set 
for 83 June 1971, was continued at Spence’s request and resched- 
uled for July 20th. On that day Spence again requested a con- 
tinuance, and the cause was continued indefinitely to a date 
to be set by the court upon motion of any party to the action. 
At the same time, however, the court signed an order giving 
plaintiff temporary custody of the children, and the Durhams 
surrendered the children to her on 20 July 1971. Since that date 
they have resided with plaintiff. 


At the hearing, which was begun on 29 December 1971, all 
parties offered evidence with reference to the circumstances 
and conditions which preceded the separation between plaintiff 
and Spence. This evidence fully explained the consent judg- 
ment of 2 June 1969, which divested both plaintiff and Spence 
of the custody of their children. 


Plaintiff and Spence, neither of whom had testified in 
the Georgia proceeding, both testified at the hearing before 
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Judge Clifford, and both were extensively cross-examined. The 
testimony of each with reference to the conduct of the other, 
and their admissions with reference to their own conduct, dis- 
closed improper behavior on the part of both so extraordinary 
as to seem incredible. Plaintiff and Spence each denied portions 
of the other’s testimony. However, the admissions of each, 
together with the corroborative evidence of other witnesses, 
suffice to establish the existence of a situation in their home 
in Smyrna during the five months from August through Decem- 
ber 1968, which was beyond the pale of the most permissive 
society. To perpetuate this evidence in our reports would not 
only be a disservice to ‘two little girls [Who] are very excep- 
tional children,’ but would perhaps put a stumbling block in 
the way of their mother’s continued restoration. For this reason 
we omit any discussion of it. 


It may be that a conceivable explanation of the conduct of 
plaintiff and Spence is to be found in the fact that in January 
1969 both were in such a state that they were consulting psy- 
chiatrists. Spence testified that at the time the consent judg- 
ment was entered he was unable to care for his children “in 
terms of residence’ and that “the emotional and psychological 
turmoil during the previous year” had left him “equally un- 
qualified.” At the “strong instance” of his father he was seeing 
a psychiatrist. Plaintiff testified that, at the same time, she too 
was consulting a psychiatrist. 


Spence’s explanation of his behavior was that he ‘‘was very 
much subordinated by Susan’s personalty”’; that she had ‘a 
much stronger personality than his in terms of will and ability 
to persuade.” He told the court that he “‘was acting in response 
to being dominated by [his] wife,” who ‘was controlling [his] 
actions to a certain extent,” and that “many actions were fully 
dominated by her.” Spence also testified that during the periods 
in which plaintiff “was not emotionally distressed she was a 
good mother ... very concerned for her children’s welfare.”’ 
In his opinion she was disqualified as a custodian only because 
she was not sufficiently stable over a sufficiently long period of 
time to guarantee the children “a consistent environment.” 


Spence’s father testified that, in his opinion, in January 
1969 neither his son nor plaintiff was a fit person to have 
control of the children and, for that reason, he had intervened 
in the custody proceeding; that he thought his son was ‘‘show- 
ing tremendous improvement” in December 1971, but he still 
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believed himself to be a better custodian than Spence. However, 
when pressed on cross-examination, he said “Actually there are 
no defects in Ronnie now”; he is “now a fit and proper person 
to have custody of the two daughters.” Implicit in the testimony 
of Mr. Spence was the opinion that plaintiff remained unfit to 
have the children’s custody. Plaintiff’s mother testified that, in 
her opinion, plaintiff was the fit and proper person to have 
the custody and Spence was not; that she had never believed 
the charges Spence made against her daughter. 


In April 1971 Spence went to work as supervisor of pro- 
gramming in the data processing department of the Retail Credit 
Company in Atlanta, Georgia. He resigned this position in 
November 1971 to move with his wife to Parsons, Kansas. He 
testified that she felt she should go to Parsons to care for her 
invalid twin sister. At accessible schools in Kansas, Spence said 
he hoped to continue his education and to obtain a PhD degree 
in the field of linguistics. At the time of the hearing in Forsyth 
County both he and his wife were unemployed and living off 
the accounts receivable from her former practice. These, Spence 
thought, would be sufficient to support him, his wife, their 
18-months-old baby, and his two daughters (should he be 
awarded their custody) until his wife could re-establish a prac- 
tice and until he could get a PhD and secure a teaching position. 
In the meantime Spence had no income from any source what- 
ever. However, unless he gets custody himself he does not 
“want to pay one penny of support for the girls.” 


Plaintiff testified that she is now a clinical speech pathol- 
ogist, certified by the American Speech and Hearing Associ- 
ation; that she continues as head of the speech pathology 
department at the Medicenter’s Winston-Salem facility, where 
she gives therapy to all types of inpatients with speech afflic- 
tions; that she also conducts an outpatient clinic in which she 
gives speech therapy to both children and adults in the entire 
Forsyth County area and sees patients from Greensboro, Salis- 
bury, High Point, Statesville, and Lexington; that forty-five 
percent of the patients are children. Spence testified that plain- 
tiff ‘““was a very talented teacher.’ She has had dramatic suc- 
cesses with many children. 


At the time of the hearing plaintiff was residing with the 
two children “in a very nice two-bedroom, pool-side apartment” 
on Country Club Road directly across the street from the 
children’s school and the Trinity Methodist Church of which 
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she is an active member. She sings in the choir and participates 
in all church functions. The children regularly attend Sunday 
School, sing in the children’s choir, and take part in all the 
youth activities. They are Girl Scouts and do superior work in 
school. Each morning plaintiff ‘“walks them across the street to 
school” before she goes to work and returns to pick them up at 
3:00 p.m. 


In July 1971 plaintiff consulted Dr. David Allen Hill, a 
clinical psychologist on the faculty of Wake Forest University. 
He had not previously known her. She informed him of the 
accusations which had been made against her and which would 
be made again with reference to her fitness as a custodian of 
her children and requested him to test and examine her fully. 
Dr. Hill testified that he warned her that his tests might re- 
flect unfavorably upon her and she replied that “if the test 
suggested something wrong with her, she’d rather know it.” 
After administering a series of eight tests, Dr. Hill concluded 
that plaintiff was, “in the ordinary sense of the word, a normal 
individual,” showing “normal female interests in work and 
hobby and relating to people,” and that she enjoyed working 
with children. He found no evidence of a personality pattern 
consistent with sexual deviancy, prolonged promiscuity, or pe- 
culiar behavior. In his opinion she was not lying; that she 
attempted to present herself in ‘‘as positive and as honest a 
light as she could.” 


Dr. Richard C. Proctor, head of the department of psy- 
chiatry at the Bowman-Gray School of Medicine testified that in 
March 1971 he examined plaintiff and, in his opinion, she would 
be a competent and capable mother, able to assume the respon- 
sibility of rearing her children in a satisfactory manner; that 
one could have had a disorder in 1968 which was not present 
in 1971; and that he could find no indication of abnormal 
tendencies in her. 


Plaintiff also offered evidence that her character and 
reputation in the community were good. The minister of 
Trinity Church, the Reverend Mr. George Bumgarner, testified 
that since June 1970 he had known plaintiff and observed 
her with her children; that they had a happy normal relation- 
ship and the children seemed well adjusted. 


Spence testified that, “pursuant to this case,” during 1971 
he had employed and paid detectives to observe plaintiff, find 
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out what her circumstances were, and to discover whether she 
was engaged in any abnormal conduct. These detectives were 
not tendered as witnesses and did not testify. 


The hearing before Judge Clifford lasted for four days. At 
its conclusion he found facts, the pertinent portions of which, 
except when quoted, are summarized below: 


1. Since 20 July 1971, when plaintiff was awarded tem- 
porary custody of the two children, they ‘“‘have at all times been 
well, fully, and adequately cared for.” 


2. Plaintiff is a well educated and intelligent woman who, 
gince moving to Winston-Salem in 1969, has established a suc- 
cessful and growing speech therapy clinic for children and 
adults. She has rented and furnished an apartment “in one of 
the better sections of Winston-Salem which is adequate in all 
respects as a home for herself, Fay and Dianne. Susan Durham 
Spence is respected in this community by professional people 
with whom she deals and is a person of high character and 
reputation. She is an active member of Trinity Methodist 
Church. . . . She is a person exceptionally well qualified by 
training and experience to rear children and is in all respects 
a fit and proper person to have the custody of her two minor 
children who are subject to this action.” 


38. Since the two children first came to Winston-Salem in 
1969 to live with the Durhams during the school months they 
‘chave established excellent associations and records in school.” 
Their best interests require that they live continuously in “their 
primary environment,” and that their custody be awarded to 
their mother, the plaintiff. 


4, Both the maternal and paternal grandparents are fit 
persons to have custody of the children, but all four grandpar- 
ents “are of such age that the best interest of the two children 
will be served by awarding primary custody to their mother.” 


5. The judge of the Superior Court of Cobb County, Geor- 
gia, signed the judgment of 2 June 1969 without having heard 
any evidence, and he made no findings of fact in support of the 
court’s award of custody to the grandparents. 


6. The contention of the defendants Spence, stated in open 
court, is “that at the time of the entry of the Cobb County 
judgment Susan Durham Spence was not a fit and proper person 
to have custody of Fay and Dianne.” 
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7. Irrespective of justification for the Cobb County judg- 
ment “there have been substantial changes in the conditions 
since 2 June 1969 which dictate that the said order be altered.” 
Among these changes are the following: 


a. Plaintiff, Susan Durham Spence, is now a fit and proper 
person to have the custody of her children. 


b. On 2 June 1969 plaintiff was highly emotional in con- 
sequence of the abduction of her children on 9 January 1969 
and deprivation thereafter of the right to see them alone. Today 
she is “a well-adjusted, emotionally stable individual, fully 
capable of caring for and rearing Fay and Dianne.” 


c. The two girls are now older and at an age when they 
have greater need of a mother’s care and attention. The grand- 
parents are not as able to respond to the children’s needs as 
they were in 1969, and the burden and expense of their care 
and support should no longer be imposed upon them. 


d. Spence has become the father of an illegitimate child. He 
has remarried and fathered a legitimate child, moved with his 
wife and their child to Kansas. He is unemployed and living on 
the accounts receivable of his present wife, who is also un- 
employed. 


e. Plaintiff has an established profession and home and has 
made a place for herself in the community where she is able to 
care for herself and her children adequately. Her routine and 
schedule is such that she can be with them the greater part 
of the time they are not in school. 


Upon the foregoing findings of fact the court concluded: 


(1) The courts of this State are not bound by the Georgia 
judgment entered in Cobb County on 2 June 1969; and 


(2) In the event the Georgia judgment is entitled to full 
faith and credit, the conditions surrounding the parties have 
changed so substantially that the best interests of the children 
require the judgment be altered by awarding their custody to 
their mother. Whereupon the court awarded the exclusive care, 
custody, and control of the children to plaintiff, granting 
Spence and the paternal grandparents the right to visit the 
children in North Carolina at reasonable intervals. 


From this judgment Spence and the paternal grandparents 
appealed to the Court of Appeals. That court held (1) that 
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Judge Clifford erred in his ruling that the Georgia judgment 
was not entitled to full faith and credit, but (2) that he had 
correctly concluded the courts of this State have jurisdiction 
to enter orders providing for the custody of minor children 
physically present in this State and, upon a showing of changed 
conditions, to modify any order for custody made by the court 
of another state. G.S. 50-13.5(c) (2)a (1971 Supp.) and GS. 
50-13.7(b). The Court of Appeals then disposed of the case 
as follows: “It suffices to say that the evidence does not support 
the findings of fact and that the findings of fact do not support 
the judgment. The judgment of the Superior Court of Cobb 
County, Georgia, remains in full force and effect. The judgment 
and orders of the District Court of Forsyth County purporting 
to modify the same are reversed.” See Spence v. Durham, 16 
N.C. App. 372, 191 S.E. 2d 908 (1972). 


Plaintiff petitioned this Court for certiorari, and we al- 
lowed the petition. 


[1] The general] rule is that, under the full faith and credit 
clause of the United States Constitution (art. IV, § 1), a judg- 
ment of a court of one state must be given the same effect in 
any other state which it has by law or usage in the courts of 
the state where it was rendered. Ford v. Ford, 871 U.S. 187, 9 
L.Ed. 2d 240, 88 §.Ct. 273 (1962); 47 Am. Jur. 2d Judgments 
$$ 1219, 1226 (1969). “The Supreme Court of the United States, 
however, has not yet declared in positive terms that the pro- 
visions of a foreign divorce decree relating to custody are en- 
titled to full faith and credit where the divorce court had 
jurisdiction in personam of both spouses or of both parties and 
the child.” 24 Am. Jur. 2d Divorce and Separation § 998, at 1136 
(1966). See generally Ford v. Ford, supra; Kovacs v. Brewer, 
356 U.S. 604, 2 L.Ed. 2d 1008, 78 S.Ct. 963 (1958); May v. 
Anderson, 345 U.S. 528, 97 L.Ed. 1221, 73 S.Ct. 840 (1953) ; 
Halvey v. Halvey, 330 U.S. 610, 91 L.Ed. 11388, 57 8.Ct. 903 
(1947). 


[2] It is widely held by state courts, however, ‘‘that child cus- 
tody awards by courts of sister states are entitled to full faith 
and credit.” Annot., 35 A.L.R. 3d 520, 538 (1971). Our own 
decisions establish that the courts of this State will accord 
full faith and credit to the custody decree of a sister state 
which had jurisdiction of the parties and the cause as long 
as the circumstances attending its rendition remain unchanged. 
However, when a child whose custody is in dispute comes into 
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this State our courts have jurisdiction to determine whether or 
not conditions and circumstances have so changed since the 
entry of the custody decree that the child’s best interests will 
be served by a change of custody. G.S. 50-18.5(c) (2)a; G.S. 
50-18.7(b). See In re Marlow, 268 N.C. 197, 150 S.E. 2d 204 
(1966); In re Craigo, 266 N.C. 92, 145 S.E. 2d 876 (1965) ; 
Cleeland v. Cleeland, 249 N.C. 16, 105 S.E. 2d 114 (1958); 
Richter v. Harmon, 243 N.C. 378, 90 S.E. 2d 744 (1956). 


In both Georgia and North Carolina a decree awarding the 
custody of minor children determines only the present rights 
of the parties under the conditions then existing; it is not 
permanent in its nature and is subject to judicial alteration or 
modification upon any change of circumstances substantially 
affecting the welfare of the children. Shepherd v. Shepherd, 
278 N.C. 71, 159 S.E. 2d 857 (1968); Wilson v. Wilson, 269 
N.C. 676, 158 S.E. 2d 849 (1967); Thomas v. Thomas, 259 
N.C. 461, 180 S.E. 2d 871 (1963) ; Hardee v. Mitchell, 230 N.C. 
40, 51 S.E. 2d 884 (1949); Holmes v. Holmes, 211 Ga. 827, 
89 S.E. 2d 194 (1955) ; Fortson v. Fortson, 195 Ga. 750, 25 S.E. 
2d 518 ( 1943). The rule is that the welfare of the child whose 
custody is in controversy 1 is “the polar star by which the courts 
must be guided in awarding custody.” 


[3] The Supreme Court of the United States has specifically 
held that where the court of one state is empowered to alter 
its own custody decree upon a showing of a change in circum- 
stances affecting the question, the courts of another state may 
also modify it upon the same grounds. Ford v. Ford, supra; 
Kovacs v. Brewer, supra; Halvey v. Halvey, supra. Since the 
Georgia court could alter its decree upon a showing of a change 
in circumstances adversely affecting the children no question 
of the right of the North Carolina court to do so can arise. 


We do not deem it necessary to consider the question (dis- 
cussed in the briefs) whether a consent judgment fixing cus- 
tody, rendered by the court of a sister state which failed to 
conduct adversary proceedings and inquire into the circum- 
stances affecting the child, is entitled to full faith and credit. 
See Annot., 385 A.L.R. 3d 520, 560 (1971); 24 Am. Jur. 2d Di- 
vorce and Separation § 819 (1966). 


Certainly it is the court’s duty to award custody in accord- 
ance with the best interests of the child, and no agreement, 
consent or condition between the parents can interfere with this 
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duty or bind the court. In re Burton, 257 N.C. 534, 126 S.E. 2d 
581 (1962); Thomas v. Thomas, 248 N.C. 269, 108 S.E. 2d 
3871 (1958); 3 Strong, N. C. Index 2d, Divorce and Alimony 
S$ 22, 24 (1967). However, an agreement between the parties 
with reference to custody which is accepted by the court and 
incorporated in its decrees, is ‘“‘none the less a judgment of the 
court, having the usual attribute[s] of conclusiveness.” F'ortson 
v. Fortson, 195 Ga. 750, 754, 25 S.E. 2d 518, 522 (1948). See 
also Bunn v. Bunn, 262 N.C. 67, 186 S.E. 2d 240 (1964). 


[4] We do not assume that the Superior Court of Cobb County, 
Georgia, entered its judgment in this case “casually, pursuant 
to an agreement of the parties and without a true, judicial con- 
sideration of the facts.” 24 Am. Jur. 2d Divorce and Separation 
§ 819 (1966). On the contrary, we assume the judge was ap- 
prised of the evidence the parties were prepared to offer and 
agreed with them that the custody decree which he signed was, 
at that time, in the best interests of the children and their 
parents. Since the decree contained no findings of fact—pur- 
posely omitted, we are certain—it was necessary for the Forsyth 
District Court to hear evidence with reference to conditions 
existing at the time the Georgia decree was entered before it 
could evaluate the controversy and determine whether changed 
circumstances justified its modification. 24 Am. Jur. 2d Divorce 
and Separation § 819 (1966). See also Annot., 35 A.L.R. 3d 520, 
560 (1971). 


Spence and the paternal grandparents, appellees in this 
court, concede that the District Court of Forsyth had authority 
to change the Georgia custody decree upon a showing of changed 
circumstances. However, they contend, “(1) The plaintiff failed 
to show a change of circumstances because she did not offer 
any proof of what the circumstances were at the time the Geor- 
gia order was entered. ... (2) The facts cited as justifica- 
tion for her having custody are irrelevant, insubstantial, and 
feathery. .. .” Since the greater part of the tesimony cover- 
ing 359 pages of the record was aimed at establishing the situa- 
tion which existed at the time the Georgia decree was entered, 
there is no merit in appellees’ first contention. We proceed on 
the assumption that the Georgia court was of the opinion that 
both Spence and plaintiff were emotionally disturbed and un- 
stable, and their conduct had been such that neither was then 
a suitable person to have custody of the children. We can think 
of no other reason for the judgment the court entered. 
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The crucial question presented by this appeal is whether the 
Court of Appeals erred in holding that the record contains no 
evidence sufficient to support Judge Clifford’s finding that 
plaintiff is now a fit and proper person to have the custody of 
her children and, in their best interest, custody should now be 
awarded to her. If the facts which the trial judge found are 
supported by competent evidence they are binding on the ap- 
pellate division. Teague v. Teague, 272 N.C. 184, 157 S.E. 2d 
649 (1967); Hinkle v. Hinkle, 266 N.C. 189, 146 S.E. 2d 73 
(1966) ; Griffin v. Griffin, 237 N.C. 404, 75 S.E. 2d 133 (1958). 


[5] We hold that competent evidence supports Judge Clifford’s 
findings that (1) plaintiff is now emotionally stable; (2) she 
is successfully established in her profession in Forsyth County 
and surrounding areas and has an income sufficient to support 
herself and her children in desirable surroundings; (3) her pro- 
fessional reputation and her general character are good; (4) for 
the five months preceding the hearing plaintiff supported and 
cared for the children in a home she had provided for them in 
a good neighborhood; (5) plaintiff is attending to their school- 
ing, religious education, and social life and has arranged her 
affairs so that she is able to be with the children when they are 
not in school; (6) she is now a fit and proper person to have 
the care and custody of her children, better able to respond to 
their daily needs than the grandparents, and that the children’s 
best interests require that their custody be awarded to her. Cer- 
tainly these findings are sufficient to support the district court’s 
judgment. 


Nothing in this record leads us to believe that the children’s 
best interest requires their custody to be awarded to Spence. In- 
deed, we are left with the impression that Spence himself is not 
seriously seeking the custody of his children; that his efforts 
are in behalf of his parents. Unemployed and living off his pres- 
ent wife’s accounts receivable, he has started a new family and 
he is also under obligation to another child. Although prior to 
their separation the conduct of both plaintiff and Spence was 
inexplicable and not to be condoned, plaintiff’s ability to com- 
plete an undertaking and her record of accomplishment are more 
impressive than his. Plaintiff has come far since 9 January 
1969. Spence also has improved. However, it is plaintiff who has 
provided a special place for her children and is presently caring 
for them in the best tradition of a mother. 
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In 2 Nelson, Divorce and Annulment § 15.09, at 226-29 
(2d ed. 1961), it is said: “It is universally recognized that the 
mother is the natural custodian of her young. ... If she is a 
fit and proper person to have the custody of the children, other 
things being equal, the mother should be given their custody, in 
order that the children may not only receive her attention, care, 
supervision, and kindly advice, but also may have the advantage 
and benefit of a mother’s love and devotion for which there is 
no substitute. A mother’s care and influence is regarded as par- 
ticularly important for children of tender age and girls of even 
more mature years.” 


[6] The trial judge obviously concluded that plaintiff had over- 
come her emotional problems since her separation from Spence 
and that the accusations made against her, if once true, were no 
longer valid. He found, upon supporting evidence, that she is 
now a stable, fit, and suitable custodian of her children, and 
their best interests require that their custody be awarded to her. 
On this record we affirm his award of custody. However, as 
Justice Frankfurter noted in his dissenting opinion in Kovacs 
v. Brewer, supra, changes in the fitness of custodians and their 
ability to provide for the needs of a child may develop rapidly. 
For that reason the jurisdiction of the court to protect infants 
is “broad, comprehensive, and plenary.” Latta v. Trustees of the 
General Assembly of the Presbyterian Church, 213 N.C. 462, 469, 
196 S.E. 862, 866 (1938). It is also continuing as long as a 
minor child whose custody is the subject of a decree remains 
within its jurisdiction. Upon motion of a party, or upon its own 
motion, after due notice the court may conduct a hearing to de- 
termine whether the decree should be modified. In re Morris, 
225 N.C. 48, 33 S.E. 2d 243 (1945); Godfrey v. Godfrey, 228 
Ore. 228, 364 P. 2d 620 (1961) ; Lawson v. Lawson, 278 Ky. 602, 
129 8.W. 2d 1385 (1939). 


[7] In view of the evidence in this case which dictated the 
drastic decree by the Georgia court in 1969, we believe that the 
district court’s obligation to these children requires it to ascer- 
tain periodically whether conditions adversely affecting their 
welfare have developed. In the exercise of our supervisory 
powers, we so direct. 


This cause is returned to the Court of Appeals to the end 
that it be remanded to the District Court of Forsyth County with 
directions (1) that at least every six months it obtain from the 
appropriate social service department of the county a report, 
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made after due investigation, as to the children’s condition, sur- 
roundings, and progress and also as to the plaintiff’s status and 
condition and the manner in which she is caring for the children; 
and (2) that it furnish a copy of each of these reports to each 
party to this proceeding. Except as thus modified the judgment 
of the district court will be affirmed. The decision of the Court 
of Appeals is reversed. 


Reversed. 


Justice HIGGINS concurring. 


The sole question before the Court is this: Did the Court of 
Appeals commit error of law in reversing the decree of the For- 
syth County District Court awarding the custody of Fay Frances 
Spence (age 10) and Dianne Jeannene Spence (age 8) to their 
mother ? 


Beyond question, I think, the district court had jurisdiction 
of the children and all parties necessary to the determination of 
their custody. The district judge heard evidence, found facts, 
and based thereon, entered the custody order. 


These questions of law were presented to the Court of Ap- 
peals for determination: (1) Did the evidence before the trial 
judge support his findings? and (2) Do the findings support 
the custody order? If the answer to both questions is ‘‘Yes,’”’ the 
decision of the Court of Appeals should be reversed and the cus- 
tody order should be affirmed. Byrd v. Thompson, 248 N.C. 271, 
90 S.E. 2d 394. 


Article IV, Sec. 12(1), Constitution of North Carolina, pro- 
vides: “The Supreme Court shall have jurisdiction to review 
upon appeal any decision of the courts below, upon any matter 
of law or legal inference.” 1 Strong, N. C. Index 2d, under the 
heading Appeal and Error, lists many cases supporting the 
proposition that the jurisdiction of the Supreme Court on appeal 
is limited to questions of law or legal inference. 


The Court of Appeals discussed the Georgia proceeding 
and the custody order to which the parties gave their consent. 
The decree established, as of the date of its entry, that the 
mother was not a suitable custodian. The decree, however, is 
subject to review upon a showing of material and favorable 
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changes in conditions. Griffin v. Griffin, 287 N.C. 404, 75 S.E. 
2d 133. Neither the judgment of the Georgia court nor the agree- 
ment of the parties can bind the court and prevent a future 
hearing on the question of fitness. “No agreement or contract 
between husband and wife will serve to deprive the court of its 
inherent as well as statutory authority to protect the interests 
and provide for the welfare of infants. . .. The child is not a 
party to such agreement and the parents cannot contract away 
the jurisdiction of the court which is always alert in the dis- 
charge of its duty toward its wards—the children of the State 
whose personal or property interests require protection. . .. In 
such case the welfare of the child is the paramount considera- 
tion . . . and the court will not suffer its authority in this re- 
gard to be either withdrawn or curtailed by any act of the 
parties.” Story v. Story, 221 N.C. 114, 19 S.E. 2d 186. 


The Georgia decree established as of the date of its rendi- 
tion the unfitness of the mother for the custody of her children. 
When a material and favorable change of condition does occur, 
the courts are open to review former orders and in light of facts 
existing at the time of the review make such disposition as will 
be to the best interest of the children. If the court has jurisdic- 
tion, and the evidence supports the facts found, which in turn 
support the judgment, other questions are not presented for de- 
cision on appeal. Bishop v. Bishop, 245 N.C. 578, 96 S.E. 2d 721. 
“The findings of fact by the court, there being evidence on both 
sides, is binding and conclusive on appeal.” Shoaf v. Frost, 127 
N.C. 306, 37 S.E. 271; In Re Hamilton, 182 N.C. 44, 108 S.E. 
385. 


Judge Clifford who heard the witnesses and observed their 
demeanor as they testified was in a favored position to ascertain 
the truth. He entered an interlocutory order on July 20, 1971, 
giving the mother temporary custody. After keeping up with the 
case until December 20, 1971, he entered the order now under 
review. The order contains the following: 


“5. The two children, Fay and Dianne, while in the 
custody of their mother, Mrs. Susan Durham Spence, have 
at all times been well, fully and adequately cared for. 


“6. The plaintiff, Susan Durham Spence, is a well edu- 
cated and intelligent woman who has, since moving to 
Winston-Salem in the latter part of 1969, established a suc- 
cessful and growing speech therapy clinic for children and 
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adults. She has rented and furnished a two bedroom apart- 
ment in one of the better sections of Winston-Salem which 
is adequate in all respects for a home for herself and 
Fay and Dianne. Susan Durham Spence is respected in this 
community by professional people with whom she deals and 
is a person of high character and reputation. She is an 
active member of Trinity Methodist Church where she par- 
ticipates in religious training for children and sings in the 
choir. She is a person exceptionally well qualified by train- 
ing and experience to rear children and is in all respects a 
fit and proper person to have the custody of her two minor 
children who are subject to this action. 


“7, Fay and Dianne Spence have for more than two 
years resided in the City of Winston-Salem except for holi- 
days and summer vacations. All of their schooling and main- 
tenance and upkeep while in Winston-Salem have been paid 
for by their mother and maternal grandparents and their 
father has contributed nothing to their maintenance or 
schooling or upkeep since June of 1969. The two children 
have established excellent associations and records in school 
since they moved here in 1969 and their best interests will 
be served by their continuing to live and being schooled in 
this city. It is against the best interest of the children to be 
moved for extended periods of time and on their holidays 
from their primary environment. The best interest of these 
two minor children shall be served by their custody being 
awarded to their mother, Susan Durham Spence.” 


Notwithstanding the above, the Court of Appeals not only 
declared the evidence did not support the findings, but that the 
findings did not support the judgment. 


Particularly in custody cases the trial judge not only is in 
a position to observe the witnesses, but in this case he observed 
the parent and the children in the presence of each other. Ap- 
pellate courts should be slow to take over the job of re-weighing 
the evidence. 


Under our system, appellate courts are not permitted to en- 
ter the fact finding field. They should pass on questions of law 
or legal inference and leave the facts and the equities to the 
trial court. After all, the chancellor is not given a seat on courts 
of appeal. 
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I join in Justice Sharp’s opinion. 
Justice LAKE dissenting. 


I should affirm the judgment of the Court of Appeals. It 
reversed the judgment of the District Court of Forsyth County, 
thereby restoring to full force and effect the judgment of the 
Georgia Court concerning the custody of these two little girls. 


To put this case in proper perspective it is necessary first 
to see exactly what the Georgia Court did and what it did not 
do. It must be remembered that, at the time the Georgia Court 
acted, the children and both parents were residents of Georgia. 
All parties to the present North Carolina action were before the 
Georgia Court, represented by counsel. All of them, through 
their counsel, ‘‘approved and consented to” the Georgia judg- 
ment. It was not, however, a mere perfunctory approval by the 
court of an agreement of the parties. It recites that it was en- 
tered “upon consideration of this case upon evidence submitted 
as provided by law.” Counsel for the maternal grandparents, 
who obviously were aligned in interest with her, was her uncle. 
He participated in drafting the judgment. 


The Georgia judgment contains no finding of fact. As the 
majority opinion of this Court now notes, this was, no doubt, 
the result of a purposeful attempt to spare the innocent children 
and the innocent grandparents embarrassment. Be that as it 
may, it has not been contended before this Court that the Geor- 
gia judgment was deficient in any respect under the law of 
Georgia. As such, it must be given full faith and credit by the 
courts of North Carolina as a determination of the then rights 
of the parties. Constitution of the United States, Art. IV, § 1; 
Allman v. Register, 264 N.C. 561, 64 S.H. 2d 861. It would, of 
course, be subject to modification by the courts of North Caro- 
lina on the same basis as in Georgia. Halvey v. Halvey, 330 U.S. 
610, 67 S.Ct. 908, 91 L.Ed. 1188; Dees v. McKenna, 261 N.C. 
373, 184 8.E. 2d 644, 


The record before us does not leave in doubt the Georgia 
Court’s reason for taking the children from the custody of their 
mother. In a subsequent order, entered August 28, 1971, adjudg- 
ing the maternal grandparents in contempt for willful violation 
of its judgment, the same Georgia Court said: 


“The prior misconduct and unfitness of Susan Spence 
to have unsupervised visitation of the children was the im- 
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pelling reason for the court’s approval of the parties agree- 
ment, without which such approval would not have been 
entered. It was restrictive and intended by the court to be 
restrictive so as to prevent the mother from instilling tend- 
encies toward sexual aberrations.” 


The Georgia judgment, after granting an absolute divorce 
and in addition to detailed provisions about the property rights 
of the husband and wife and their debts and obligations, not 
pertinent to this appeal, made these provisions (summarized) 
concerning the custody of the two little girls, then aged 7 and 
5 years: 


1. The paternal grandparents (residents of Georgia) 
were given full custody during June, July and August of 
each year; 


2. The maternal grandparents (residents of North 
Carolina) were given full custody during the school months, 
September through May, of each year; 


38. The maternal grandparents were given the right to 
have the children visit them in their own home one week- 
end in each of the summer months; 


4, The paternal grandparents were given the right to 
have the children visit them in their own home during 
school holidays—Thanksgiving, Christmas, Easter, etc. 


5. The father was given the right, without restriction, 
to visit the children in the home of the paternal grandpar- 
ents but he was forbidden to remove them therefrom and 
the paternal grandparents were ordered to prevent him 
from doing so; 


6. The mother was given the right, without restriction, 
to visit the children in the home of the maternal grand- 
parents but she was forbidden to remove them therefrom 
and the maternal grandparents were ordered to prevent 
her from doing so; 


7. The paternal grandparents were to pay all expenses 
of the children while they had the custody and the maternal 
grandparents were to pay all the expenses of the children, 
including private school expense, while they had the cus- 
tody ; 
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8. Both the father and the mother were relieved of all 
obligation to support the children or to reimburse either 
set of grandparents for any expense incurred by them; 


9. Inasmuch as the maternal grandparents resided in 
North Carolina, and so would remove the children from 
Georgia periodically, they were required to give a bond in 
the amount of $10,000, conditioned upon their complying 
with the judgment and “submitting themselves and said 
minor children to the jurisdiction of this court for such 
further hearings and orders as may be heard and passed 
* * * as if said grandparents and said children were physi- 
cally within the jurisdiction of this [Georgia] court.” 


It will readily be observed that the Georgia judgment did 
not reflect any prejudice against the North Carolina grand- 
parents. The requirement that they post a bond was reasonable. 
It was designed solely to assure that the children would be re- 
turned to Georgia periodically. 


It will also be observed that the Georgia judgment did not 
deprive the mother of the companionship of and the physical 
care of the children. It permitted her to be with them at will 
in the home of her own parents. There she could play with them, 
minister to them, cook for them, teach them, live with them nine 
months of each year and this she did for substantial periods 
prior to instituting the present action. The sole restriction was 
that she could not remove them from the general supervision 
of her own parents. This was by no means a harsh judgment. 
The testimony of the plaintiff, herself, in the present record 
shows there was ample justification for the Georgia Court’s 
conclusion that this restriction was necessary to guard the chil-. 
dren against the then clear and present danger of corrupt moral 
teaching, by example, by the mother and her chosen associates. 


The wisdom of the Georgia Court’s provision for the cus- 
tody, care, training and maintenance of the two little girls is 
attested, inadvertently no doubt, by the finding of the District 
Court that, after the prescribed arrangement had been followed 
for two years, the children had ‘established excellent associa- 
tions and records in school.” Nothing whatsoever in the record 
suggests any deficiency in their care, training or support while 
in the home of either set of grandparents. 


The majority of this Court, and probably the District Court 
as well, appears to have been led astray by two red herrings 
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skillfully drawn through the record: (1) The clearly established 
unfitness of the father to have the custody of any child, and 
(2) the order of the Georgia Court directing the proceeds of 
the forfeited compliance bond to be paid to the paternal grand- 
parents. 


Neither of these has the slightest bearing upon the ques- 
tion before us, which is the validity of the judgment of the Court 
of Appeals reinstating the Georgia judgment. 


| To affirm the Court of Appeals and thus restore full effect 
to the Georgia judgment clearly precludes the unworthy father 
from having custody of these children at any time. The Georgia 
judgment permits him to visit the children at the home of his 
parents. It expressly provides that he is “prohibited from re- 
moving the children from the home and said grandparents shall 
prevent the same.” Nothing whatever in the record suggests 
that in the more than six months during which the paternal 
grandparents had custody of the girls they ever once failed to 
comply with this provision of the judgment, or that they would 
now do so. 


It is not for us to review the Georgia Court’s order find- 
ing the maternal grandparents in contempt for their failure 
to be equally obedient to the judgment. Nothing suggests any 
denial of due process of law or any departure from the applica- 
ble law of Georgia in this decree, even if we could properly re- 
view it. While it is not in accordance with our practice to punish 
for contempt by levying a fine or forfeiture payable to the liti- 
gant who has been injured by the contemptuous conduct (See, 
In Re Rhodes, 65 N.C. 518; Morris v. Whitehead, 65 N.C. 687), 
such practice has long been followed in the federal courts and 
in the majority of the states. See: Cary Mfg. Co. v. Acme Flexi- 
ble Clasp Co., 108 F. 875, app. dism., 187 U.S. 427; French v. 
Commercial Nat. Bank, 79 Ill. App. 110; Bush v. Chenault, 18 
Ky. L. 249; Chapel v. Hull, 60 Mich. 167, 26 N.W. 874; Archer 
v. Hesse, 164 App. Div. 498, 150 N.Y.S. 296; Lorick v. Motley, 
69 S.C. 567, 48 S.E. 614; Robins v. Frazier, 5 Heisk. (Tenn.) 
100; My Laundry v. Schmeling, 129 Wis. 597, 109 N.W. 540. 


Jt is not for us to refuse to give effect to other judgments 
of courts of a sister state merely because we think their practice 
in reference to punishment for contempt is not as wise as our 
own. Certainly, a court of North Carolina should not be per- 
mitted by us to change the custody of two little girls, who have 
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been admirably cared for by their Georgia grandparents, in re- 
prisal for an order of forfeiture which to us may seem harsh 
and unwise. Nor is the amount of the forfeiture shocking. Ten 
thousand dollars is surely not an excessive award when the 
wrong done is the taking of two cherished granddaughters and 
the placing of them in the permanent custody of a person 
morally unfit to rear them. 


At the time of the Georgia judgment these were Georgia 
children, wards of the Georgia Court. The Georgia Court was 
under no obligation to permit them to be brought to North Caro- 
lina. It did so in reliance upon the solemn undertaking of the 
maternal grandparents, “approved and consented to” by the 
mother, to bring them back at the appointed time. What the Dis- 
trict Court has done, now approved by the majority opinion, in- 
vites reprisals by the courts of Georgia, and other courts, against 
custody decrees of North Carolina courts in comparable cases. 
Inevitably, it will also make courts of other states reluctant to 
permit a custodian of children to bring them into this state to 
visit relatives or for any other purpose. 


It is true, as the majority opinion states, that the courts of 
North Carolina are not without jurisdiction to inquire into the 
present needs of children within this State and to make appro- 
priate orders concerning their present and future custody. G.S. 
50-13.5. North Carolina courts have such power even though 
the children came here from another state whose courts have 
previously entered a then valid judgment as to their custody. 
The most elementary principles of comity, however, dictate that 
the courts of this State be at least as cautious about modifying 
the valid judgment of another state’s court as they are about 
modifying a like decree of another North Carolina court. To do 
otherwise invites parties dissatisfied with the other state’s judg- 
ment in a custody case to bring the children here for the fraudu- 
lent purpose of evading their obligations under it and seeking 
sanctuary. The Georgia Court’s action against the maternai 
grandparents on their bond was clearly due to its belief that this 
is what they had done. The record lends support to that view. It 
shows clearly that the mother, herself, intended from the be- 
ginning so to nullify the Georgia judgment. 


The guiding principle in custody cases in this State, as in 
Georgia, is that the welfare of the children—the wards of the 
court—takes precedence over all else. Shepherd v. Shepherd, 273 
N.C. 71, 159 S.E. 2d 357; Brake v. Mills, 270 N.C. 441, 154 S.E. 
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2d 526; Wilson v. Wilson, 269 N.C. 676, 153 S.E. 2d 349; Lee, 
North Carolina Family Law, § 224. It takes precedence over the 
welfare of the mother, over her desire to have her children in 
her own home, over her resentment against her own parents’ 
court-given power to veto her wishes concerning the children, 
over her hostility to the paternal grandparents, over the love and 
concern of either set of grandparents. 


When, however, a court of competent jurisdiction in this 
or another state has adjudged these matters, the District Court 
of Forsyth County is not authorized to change that adjudication 
merely because it would originally have entered a different de- 
eree. The custody plan previously decreed by the Georgia Court 
can lawfully be changed by a court of this State only for a sub- 
stantial change in conditions, not because the North Carolina 
judge has different sociological or philosophic views from those 
of the Georgia Court, or because he is more sympathetic to the 
claimant who resides in his jurisdiction. Shepherd v. Shepherd, 
supra; Stanback v. Stanback, 266 N.C. 72, 145 S.E. 2d 382. 
There is no such change of condition as will justify a change 
in the former judgment, unless it can reasonably be believed 
that, had the present condition existed at the earlier date, the 
former decree would not have been entered by the court in which 
it was entered. See: Neighbors v. Neighbors, 286 N.C. 531, 73 
S.E. 2d 158; Lee, North Carolina Family Law, § 226; 24 AM. 
JUR. 2d, Divorce and Separation, § 819; Annot., 9 A.L.R. 2d 
629, § 38. 


It thus becomes necessary to inquire into the conditions pre- 
vailing at the time of the Georgia judgment which caused the 
Georgia Court to reach the drastic conclusion that these two 
exceptionally promising little girls must never again be in the 
custody of either their father or their mother. Those conditions 
were known to the Georgia Court through “evidence submitted 
as provided by law.” They were known to both sets of grand- 
parents and, of course, both the father and the mother. Both 
parents and all four grandparents “approved and consented to” 
the determination of the Georgia Court that the mother (like 
the father) was not a person into whose hands the care and 
training of young girls could be entrusted, in whose home the 
girls could be left to reside. The same Georgia Court in 1971 
said its reason for its custody order was ‘“‘the prior misconduct 
and unfitness of Susan Spence” showing danger that the mother 
would instill tendencies toward “sexual aberrations” in the girls. 
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Obviously, the District Court’s statement to the contrary not- 
withstanding, the fact that the children are now 11 and 9 years 
of age, instead of 7 and 5, as they were then, has not lessened 
the danger. 


The majority opinion says, quite appropriately, that the 
admissions of each of these parents, and corroborative evidence, 
establish the existence of ‘‘a situation in their home * * * which 
was beyond the pale of the most permissive society.” The ma- 
jority opinion then says: ‘“‘We proceed on the asswmption that 
the Georgia Court was of the opinion that both [the father] 
and [the mother] were emotionally disturbed and unstable and 
* * * fwje can think of no other reason for the judgment the 
court entered.” (Emphasis added.) 


This is not correct. The record shows the Georgia Court’s 
drastic order, approved by the plaintiff’s parents, was not en- 
tered because she was “emotionally disturbed and unstable.” It 
was entered because she was deemed morally unfit to be en- 
trusted with the custody of two little girls. There is a great 
difference between these two conditions which ought not to be 
obscured by the use of euphemistic terms. Emotional disturbance 
and instability are not the same thing as moral depravity or 
utter lack of moral perception and principle. It is a mistake for 
courts to equate the two and to proceed on the assumption that 
absence of moral character is a mere sickness curable by psychi- 
atric consultations and treatments. 


We are dealing in this case with a subject matter unsur- 
passed in importance by that of any litigation coming before 
this Court—the right of children to be reared in a home con- 
ducive to the development of their own character. It should not 
be befogged by euphemisms. It is not desirable to set out in 
the report of this decision all of the sordid details of the evi- 
dence supporting the Georgia judgment. However, in order to 
determine whether there has been a showing of a change of the 
crucial condition on which that judgment was based, we must 
state frankly, not euphemistically, what the condition was. It 
is the plaintiff mother who makes this necessary by instituting 
this proceeding for the purpose of nullifying the judgment to 
which she gave her consent and approval, however lacking in 
good faith that consent may now appear to have been. 


There is an abundance of evidence in the record before us 
to show that for a substantial period of time prior to and culmi- 
nating in the Georgia judgment: 
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1. The father habitually committed adultery, maintain- 
ing his mistress, a teenage girl, in the home where he and 
the mother lived with these children; 


2. The mother consented to, condoned, encouraged, 
aided and abetted in this conduct, going so far as to turn 
over and go to sleep without protest when awakened by 
the father and his mistress engaging in sexual intercourse 
while in the same bed with her, and thereafter serving 
them breakfast in bed; and 


3. The mother made homosexual advances to various 
teenage girls visiting in her home, sometimes in the pres- 
ence of her two daughters, then mere infants, the general 
course of these actions being with the knowledge and con- 
sent of the father, her husband. 


An especially pertinent and revealing statement by the 
plaintiff mother in her testimony before the District Court, and 
therefore bearing upon her present ideals and principles, was 
that she could not throw her husband’s mistress out of the 
house because she tried to treat the mistress “as a daughter” 
and so the situation, in her mind, was “the same as if he had 
an affair with Dianne [one of the little girls],” in which case 
she ‘‘wouldn’t want to throw anybody out.’ When, to illustrate 
her continuing affection for her husband’s mistress, the plain- 
tiff testifies that she could not force anyone to leave her home 
in order to break up an incestuous affair with her own little 
girl, it can hardly be said that there is substantial evidence 
of a change in the condition on which the Georgia judgment 
rests. 


At the conclusion of the plaintiff’s evidence the appellants 
moved for dismissal on two grounds: (1) The evidence: showed 
no change of condition since the Georgia judgment; (2) this 
action is the culmination of a fraud on the Georgia Court. The 
District Court should have allowed the motion on both grounds. 


The plaintiff’s evidence shows beyond question that at the 
time she and the maternal grandparents approved and con- 
sented to the Georgia judgment and gave the bond to secure 
their compliance with it, it was the plaintiff’s purpose and intent 
to get the children to North Carolina by this device and to in- 
stitute an action here, in what she believed would be a more 
favorable judicial climate, to gain their custody. While the ma- 
ternal grandparents complied with the provisions of the Geor- 
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gia judgment prior to the institution of this action in the 
District Court of Forsyth County, the testimony of the maternal 
grandmother shows clearly her own sympathy with this fraudu- 
lent purpose of the plaintiff. A court of this State may not 
properly lend itself to the perpetration of such a fraud upon 
the court of a sister state. 


The plaintiff’s evidence shows no change in the condition 
on which the Georgia Court properly rested its judgment. Her 
testimony in this action is not that she no longer has homosexual 
tendencies. Her testimony is that she never had them. This is not 
evidence of a change in condition. 


Her psychiatric expert witness testified on the basis of a 
single one-hour consultation, conducted after this action was in- 
stituted, not for treatment but solely to enable him to testify 
as to her present “fitness as a mother.” He did not mention, 
and obviously could not know, her condition at the time of the 
Georgia judgment. The plaintiff’s testimony shows she had 
psychological consultations not long prior to the Georgia judg- 
ment, but, for reasons not disclosed, the Georgia psychologist 
was not called to testify. This is not evidence of a change of con- 
dition. 


The plaintiff’s psychiatric expert witness gave the startling 
testimony that in his opinion homosexual tendencies in the plain- 
tiff would have no bearing on her ‘fitness as a mother” to have 
the sole custody of two little girls. Passing over other appropri- 
ate characterizations of this “expert opinion,” it suffices, for 
the present, to observe that it has no tendency to show any 
change of condition. Furthermore, the question of the plaintiff’s 
“fitness as a mother” to have sole custody of these children is 
not a matter for expert opinion testimony. That is the ultimate 
question to be determined by the court. The Georgia Court de- 
termined it adversely to the plaintiff. Its determination is bind- 
ing on the courts of this State in absence of a clear showing of 
a change in the condition on which its judgment was based. The 
Full Faith and Credit Clause, Art. IV, § 1, of the Constitution 
of the United States requires more than lip service by the courts 
of North Carolina when called upon to disregard and change. 
a judgment rendered by a Georgia court which had jurisdiction 
both over the subject matter and over the parties. 


The District Court’s findings of fact, assuming adequate 
support therefor in the evidence, do not support its judgment 
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because they do not show any change in condition. Let us ex- 
amine them, summarized and renumbered: 


(1) The plaintiff is a member of the Methodist Church, 
participates in its activities, sings in the choir and takes 
the children regularly to Sunday school. 


These are, per se, laudable, but they do not, per se, show 
she subscribes to or complies with those principles of sexual 
morality which, notwithstanding her psychiatric expert’s con- 
trary opinion, society generally still deems essential to the cus- 
todian of little girls. More significant for our purposes, this 
finding shows no change in condition, for the plaintiff, herself, 
testified in the District Court that while living in Georgia, prior 
to and at the time of the Georgia judgment, she was a member 
of the Methodist Church and was as active in its assemblies as 
the then age of her children permitted. 


(2) The plaintiff keeps the children clean and neat, 
well fed, supplied with proper toys, in a “nice neighbor- 
hood,” sees them across the street to and from school and 
spends time with them. 


These too are laudable, per se, but do not, per se, show she 
subscribes to and complies with the above mentioned principles 
of morality. Again, these too are not findings of a change of 
condition, for the plaintiff’s own testimony, not challenged by 
the appellants, is clear and explicit to the effect that all these 
things she did in Georgia before and at the time of the Georgia 
judgment. 


(8) The plaintiff is a well educated woman. 


So she is and so she was in Georgia. She had a Master’s de- 
gree when living with her husband and his mistress. 


(4). The plaintiff has professional competence, is well 
respected by her profession as a competent speech therapist 
and is financially successful in her practice. 


So she is and so she was in Georgia while living with her 
husband and his mistress, according to her own testimony. 


The Georgia Court rendered its judgment on the basis of an 
opinion, apparently not shared by the plaintiff’s psychiatric ex- 
pert witness, that good personal moral standards are indispen- 
able in a fit custodian for small girls and that professional 
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competence, superior education, financial success, a residence 
in a “nice neighborhood,” personal cleanliness, a neat apart- 
ment and active participation in church work do not guarantee 
such moral standards. This Court also has recognized the greater 
importance of intangible attributes of character as compared 
with material comforts in awarding custody of children to a 
relative in preference to either parent. Brake v. Mills, supra. 


This conclusion of the Georgia Court was with the “approval 
and consent” of all parties before it. Its soundness is a matter 
of common knowledge and so an appropriate subject of judicial 
notice. The judgment based thereon is binding on the courts of 
this State until there is a clear showing of a change in condition. 
There is no such showing here. 


It is not a light thing to take children from the custody of 
a mother—or of a father. The Georgia Court did not so regard 
it. It has been customary, when children are small, to regard the 
mother as the more natural custodian when divorce disrupts the 
home. In part this is tradition, stemming from the fact that 
the father is normally the provider of support and so is unable 
to spend as much time at home, and from the usually greater 
tenderness of a woman’s nature. It is due in part to the in- 
grained habits of chivalry and to the resulting sheltered protec- 
tion of women from contact with degrading influences. Now, 
however, a permissive society has “liberated” women, if so in- 
clined, to inquire into, discuss, experiment with, condone and 
practice all of the vices which the most depraved of men have 
practiced since the days of Abraham. Consequently, courts of 
the present day must put into practice in custody cases the real- 
ism on which current society prides itself. In awarding the cus- 
tody of children we must remember that the process of giving 
birth does not automatically transform a woman into an ex- 
emplification of the 81st Chapter of Proverbs. This is not to 
negate the great truth of reformation of character, nor is it to 
equate isolated instances of misconduct, even gross, with lack 
of moral character, but in absence of evidence of a change in 
this fundamental condition on which the Georgia Court based 
its judgment the courts of this State may not properly set it 
aside. 


The District Court, in addition to its findings of fact men- 
tioned above, also included in its judgment the following state- 
ments which it denominated findings of fact: 
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“6. Susan Durham Spence * * * is in all respects a fit 
and proper person to have the custody of her two minor 
children * * *; 


“7. The best interest of these two minor children shall 


be served by their custody being awarded to their mother 
* * Re 


“8. The maternal grandparents Durham and the pa- 
ternal grandparents Spence are all fit persons to have the 
custody of Fay and Dianne. All four grandparents how- 
ever are of such age that the best interest of the two chil- 
dren will be served by awarding primary custody to their 
mother. * * * 


“10. * * * [T]here have been substantial changes in 
conditions since June 2, 1969 * * * including * * *: 


é 


a. * * * Susan Durham Spence is now a fit and 
proper person to have the custody of her children; 


“bp. Today Susan Durham Spence is a well adjusted 
emotionally stable individual fully capable of caring 
for and rearing Fay and Dianne; * * * 


“qd. * * * The grandparents Spence and Durham are 
not as able to respond to the daily needs of two small 
girls as they were on June 2, 1969. * * *” 


Under the caption, “(CONCLUSIONS OF LAW,” the District 
Court repeated the statements: 


“Susan Durham Spence is a fit and proper person to 
have the exclusive custody of her two minor children * * *; 


“The best interest of Fay and Dianne dictate that their 
custody be awarded to their mother.” 


I have found absolutely no evidence in the record to sup- 
port the finding that the Spence and Durham grandparents are 
no longer able by reason of age, health, financial condition or 
any other circumstance “to respond to the daily needs of these 
little girls.”” The Spence grandparents, at least, are begging to 
be allowed to do so. There is no evidence as to their age or health. 
The only evidence as to Mr. Durham’s health is that he was un- 
able to attend the hearing in the District Court due to a tempo- 
rary illness. Both couples appear to be in as good financial 
condition as when they all “approved and consented to” the 
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Georgia judgment. At the time of the Georgia judgment the 
little girls were 7 and 5 years of age. Now they are 11 and 9. 
The physical demands and strains of caring for a 5-year-old are 
immeasurably greater than those of fulfilling the “daily needs” 
of a 9-year-old. The needs of the maturing child are more in the 
realm of counselling and less in the realm of physical care and 
play and physical policing. There is obvious inconsistency in the 
District Court’s saying in one breath that the grandparents are 
all “fit persons to have the custody” and in the next that they 
are too old to be permitted to have it. This is a crucial “find- 
ing,” if it be a finding. As a finding, it lacks support in the evi- 
dence. As a conclusion, it is patently erroneous for, of necessity, 
in view of the absence of evidence bearing thereon, it is a con- 
clusion that no grandparents are as competent custodians as Is 
every mother. We cannot determine to what extent the District 
Court rested its decree upon this wholly arbitrary and unsup- 
ported declaration. For this reason alone, if there were no other, 
the Court of Appeals was within its authority in reversing the 
judgment of the District Court. 


The declarations “fit and proper person to have the cus- 
tody,” “best interest of these minor children” and ‘fully capable 
of caring for and rearing Fay and Dianne” are not findings of 
fact. As Justice Parker, later Chief Justice, said in the case of 
Thomas v. Thomas, 259 N.C. 461, 1380 S.E. 2d 871, and Justice 
Denny, later Chief Justice, said in the case of In Re Kimel, 253 
N.C, 508, 512, 117 S.E. 2d 409, these are conclusions of the trial 
judge upon the ultimate issue. There is no accepted standard of 
“fitness” to have custody of children. There is no accepted stand- 
ard for determining the “best interest” of a child with reference 
to his or her custodian. These are not matters which can be 
“found.” These are matters calling for the exercise of the sub- 
jective judgment of the court. Its conclusions thereon are sub- 
ject to review by the appellate court. 


To say, as the majority opinion seems to intimate, that 
these conclusions on the ultimate, crucial question in the case 
are findings of fact and, therefore, not subject to review on 
appeal if there be the slightest competent evidence in the record 
to support them, makes any District Judge in North Carolina 
the absolute Czar in determining the custody of children. No 
more important litigation can come before the courts and, obvi- 
ously, it is in the District Court that pressures of local social 
and political influences are strongest. 
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Furthermore, to say that, if there is any competent evidence 
to support the District Court’s “finding” of good character and 
fitness, no appellate court can reverse a custody award based 
thereon is not sound in law or in policy. It is inconceivable that 
there will arise any contested custody case in which there will 
not be some testimony of good character and fitness of each 
claimant. The claimant, by his or her own testimony, can sup- 
ply it and few men or women are so depraved as to be completely 
lacking in attractive attributes or as to be unable to find some 
relative or acquaintance who will testify to good character and 
behavior. Testimony as to character is competent in custody 
hearings, and so is the claimant’s own denial of charges of mis- 
conduct, but neither is sufficient to put the District Court’s 
conclusion as to “fitness” as custodian of children beyond the 
reach of an appellate court on review. 


Custody hearings are equitable in nature, the child being 
the ward of the court, even though the procedure is now regu- 
lated to some degree by statute. In Re Custody of Sauls, 270 N.C. 
180, 186, 154 S.E. 2d 327. Lee, North Carolina Family Law, 
§ 226; Clark, Law of Domestic Relations, § 17.1; Pomeroy, 
Equity Jurisprudence, § 1807; 24 AM. JuR. 2d, Divorce and 
Separation, § 772. While, in the exercise of this equitable juris- 
diction, the trial court has broad discretion and its determina- 
tions are not lightly to be set aside on appeal, the appellate court 
in equity has, and traditionally exercises, much more extensive 
powers of review than does the appellate court in law over 
determinations of fact. This greater power of review of the 
appellate court in equity extends to custody cases and to the de- 
termination therein of the fitness of claimants and the best in- 
terest of children. See: In Re Kimel, supra; In Re Turner, 151 
N.C. 479, 66 S.E. 481; Lee, North Carolina Family Law, § 224; 
McClintock, Handbook on the Principles of Equity, 2d Ed, § 54; 
Nelson, Divorce and Annulment, 2d Ed, §§ 15.50 and 80.10; 24 
AM. JUR. 2d, Divorce and Separation, § 779. 


In its so-called Finding of Fact Number 10, purporting to 
show changes in condition since the Georgia judgment, the Dis- 
trict Court injected many conclusions. The actual findings of 
fact therein are either not supported by the evidence or are un- 
related to the condition which was the basis for the Georgia 
judgment. Thus, the so-called Finding of Fact Number 10 does 
not constitute a proper finding of a change of condition and does 
not afford a proper basis for the order of the District Court. 
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The plaintiff, by virtue of the District Court’s interlocutory 
order awarding her the custody of the children until the hearing, 
had them in her custody for five months prior to the hearing. 
The District Court relied heavily on absence of a showing that 
this five-month period produced a deterimental effect on the 
children. The plaintiff is quite obviously a woman of intelligence, 
highly educated, especially adept in the field of psychological 
tests and measurements. She, far more than the average person, 
could succeed in making a favorable showing on the tests given 
by her psychiatric expert witness during his one-hour interview 
with her. It is hardly surprising that during the five-month 
test period given her by the District Court, awaiting the hear- 
ing of her case and knowing the nature of the charges likely 
to be made against her, the plaintiff complied with the customary 
standards of society and of motherhood. Good behavior for so 
short an interval with so much at stake is not sufficient evi- 
dence on which to predicate a finding of a change in moral prin- 
ciples. To take these little girls from the homes of grandparents 
under whose affectionate and watchful care they have done ex- 
ceptionally well and to give them into the sole custody of this 
plaintiff, in view of her established record of behavior, is an 
abuse of the discretion vested in the District Court even if its 
conclusions could properly be deemed findings of fact. 


We should, therefore, affirm the judgment of the Court of 
Appeals. 





STATE OF NORTH CAROLINA v. W. N. C. PALLET AND FOREST 
PRODUCTS COMPANY, INC. 


No. 84 


(Filed 31 August 1973) 


1. Indictment and Warrant § 9— requisites for valid indictment or war- 
rant 


No indictment or warrant, whether at common law or under a 
statute, can be good if it does not accurately and clearly allege all 
of the constituent elements of the crime sought to be charged and 
also charge the offense with sufficient certainty to apprise the defend- 
ant of the specific accusation against him so as to enable him to pre- 
pare his defense and to protect himself from a subsequent prosecution 
for the same offense, and to enable the court to proceed to judgment. 
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2. Indictment and Warrant § 9; Nuisance § 3—air pollution — insuffi- 
ciency of warrant to charge crime 


A warrant charging defendant with a violation of Regulation 
No. 2 of Section II of Article IV of the Rules and Regulations of the 
Western North Carolina Regional Air Pollution Agency was insuffi- 
cient to show that the alleged conduct of defendant was a criminal 
offense where the warrant did not inform defendant or the court as to 
when, by whom and under what circumstances the alleged Agency was 
created or where records disclosing those facts could be found, nor did 
it allege the contents of Regulation 2 or refer to where the text of the 
regulation could be found. 


38. Criminal Law § 31— municipal ordinances — no judicial notice 


The courts will take judicial notice of municipalities, counties and 
other political subdivisions of the State, but they will not take judicial 
notice of municipal ordinances, 


4. Indictment and Warrant § 9— violation of municipal ordinance — suf- 
ficiency of allegation 

A criminal prosecution for violation of a municipal ordinance can- 

not be maintained if the warrant on which it is based does not set out 

the ordinance or plead it in a manner permitted by G.S. 160A-79(a). 


5. Criminal Law §§ 31, 146— raising of constitutional question — determi- 
nation of case on other grounds 


Where the Court could not take judicial notice that a Regional 
Air Pollution Board known as the Western North Carolina Regional 
Air Pollution Agency had been created by two or more municipalities 
or counties by joint resolution or contract nor could it take judicial 
notice of any rules and regulations of such board, the record did not 
afford a proper basis for passing upon whether the rules and regula- 
tions adopted by such board had constitutional validity; moreover, the 
case could be decided on other grounds without considering constitu- 
tional questions raised in the briefs. 


6. Indictment and Warrant § 9— violation of rule of government board or 
commission — inclusion of rule in indictment 


In a criminal prosecution for violation of a rule or regulation of 
a governmental board or commission, the indictment should set forth 
such rule or regulation or refer specifically to a permanent public rec- 
ord where it is recorded and available for inspection, since no criminal 
prosecution should be based on a rule or regulation evidenced only by 
a typed paper in a file or notebook of such board or commission. 


Justice LAKE concurs in result. 


APPEAL by the State under G.S. 15-179(8) and (6) from 
Thornburg, J., at 30 October 1972 Session of BUNCOMBE Superior 
Court, certified for initial appellate review by the Supreme Court 
pursuant to G.S. 7A-31. 


In this criminal action entitled, “The State of North Caro- 
lina v. W. N.C. Pallet & Forest Products Co., Inc.,” defendant 
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was arrested on a warrant which charged that on or about the 
22nd day of May, 1972, in the County of Buncombe, he “did 
unlawfully, wilfully, and feloniously cause, suffer, allow and 
permit emission from an installation, to wit, a tee-pee type saw- 
dust, bark, and wood chip burner, which were [sic] of a shade or 
density darker than that designated as No. 2 on the Ringelmann 
Chart for an aggregate of more than 5 minutes in any one hour 
or more than 20 minutes in any 24-hour period, to wit, for a 
period of 40 minutes between the hours of 1:20 o’clock p.m. 
and 2:00 o’clock p.m. on said 22nd day of May, 1972, and did 
cause, suffer, allow and permit emission from an installation, 
to wit, a tee-pee type sawdust, bark, and wood chip burner, of 
such opacity as to obscure an observer’s view of a degree greater 
than does smoke of a shade or density darker than that desig- 
nated as No. 2 on the Ringelmann Chart, to wit, smoke of a 
shade or density designated as No. 5 on the Ringelmann Chart 
and 100% opacity, against the peace and dignity of the State 
and in violation of Regulation No. 2 of Section II of Article IV 
of the Rules and Regulations of the Western North Carolina 
Regional Air Pollution Agency and North Carolina General 
Statute Section 148-215.8 (a) (11) (e) (8).” 


On arraignment in the District Court, defendant, in writing, 
moved to quash the warrant “for that it appears on the face 
of the warrant that there is no charge of any criminal offense 
or violation of any valid law... .” Defendant asserted ‘“‘that 
the alleged ‘Regulation No. 2 of Section II of Article IV of the 
Rules and Regulations of the Western North Carolina Regional 
Air Pollution Agency’ (if any such ‘agency’ exists) is unlawful 
and invalid, and such alleged ‘Regulation’ and N. C. General 
Statutes 1438-215.3(a) (11) (e) (8)” are unconstitutional and 
void, being in violation of Article II, Section 1, and Article J, 
Section 6, and Article I, Section 1, of the Constitution of North 
Carolina. 


The District Court judge quashed the warrant and dis- 
missed the action ‘“‘for the reason that Regulation No. 2 of Sec- 
tion II of Article IV of the Rules and Regulations of the Western 
North Carolina Regional Air Pollution Agency is in viola- 
tion of and contrary to Article II, Section 1, of the Constitution 
of North Carolina in that it was passed and adopted pursuant 
to an unlawful delegation of legislative power and said Regula- 
tion is unconstitutional and void.” 
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On the State’s appeal, Judge Thornburg affirmed the order 
of the District Court. The State excepted to Judge Thornburg’s 
ruling and appealed. 


Attorney General Robert Morgan and Assistant Attorney 
General Henry T. Rosser for the State. 


Herbert L. Hyde for defendant appellee. 
BOBBITT, Chief Justice. 


[1] ‘No indictment, whether at common law or under a stat- 
ute, can be good if it does not accurately and clearly allege all 
of the constituent elements of the crime sought to be charged. 
It must charge the offense with sufficient certainty to apprise 
the defendant of the specific accusation against him so as to 
enable him to prepare his defense and to protect him from a sub- 
sequent prosecution for the same offense, and to enable the 
court to proceed to judgment. 


“An indictment or warrant is sufficient if it charges the 
offense in a plain, intelligible, and explicit manner, and con- 
tains averments sufficient to enable the court to proceed to 
judgment, and to bar a subsequent prosecution for the same 
offense.” 4 Strong, N. C. Index 2d, Indictment and Warrant 
§ 9, pp. 3847-48. 


The warrant alleges that defendant’s conduct as set forth 
therein is unlawful, wilful and felonious because in violation of 
Regulation No. 2 of Section II of Article IV of the Rules and 
Regulations of the Western North Carolina Regional Air Pollu- 
tion Agency and North Carolina General Statutes 143-215.3 (a) 
(11)e.8. The first question is whether the allegations of this 
warrant charge a criminal offense. 


Prior to 1967, Article 21 of Chapter 148 of the General 
Statutes (Vol. 8C Replacement 1964), entitled, “State Stream 
Santitation and Conservation,” created a “State Stream Re- 
sources Committee” to administer its provisions. Article 21 of 
Chapter 148 was rewritten by Chapter 892, Session Laws of 
1967, which provided that it was to be known and cited as “The 
North Carolina Water and Air Resources Act.” The provisions 
of Article 21 as rewritten by the 1967 Act were designated G.S. 
148-211 through G.S. 148-215.9. 


G.S. 148-211 states the public policy which underlies Ar- 
ticle 21. G.S. 148-212 creates the Department of Water and Air 
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Resources. G.S. 148-213 defines certain of the terms used in 
Article 21. The North Carolina Board of Water and Air Re- 
sources (Board) was created by G.S. 148-214 and charged with 
the duty of administering the provisions of Article 21. There- 
after, the powers and duties of the Board were set forth in de- 
tail. 


The 1969 and 1971 amendments to the 1967 Act are in- 
corporated in Article 21 of Chapter 143 as set forth in the 1971 
Supplement to Volume 38C Replacement 1964 of the General Stat- 
utes. Statutory provisions cited below are those set forth in the 
1971 Supplement. 


G.S. 148-215.3(a) (11)e.1 is entitled “Local air pollution 
control programs authorized” and, in part, provides: “The gov- 
erning body of any county, municipality, or group of counties 
and municipalities within a designated area of the State, as 
defined in this Article, subject to the approval of the Board of 
Water and Air Resources, is hereby authorized to establish, ad- 
minister, and enforce a loca] air pollution control program for 
the county, municipality, or designated area of the State which 
includes but is not limited to: 


es 


low 


ees 


Il. e » s 


éenee 


lil... 


“iv. Adoption, after notice and public hearing, of air qual- 
ity and emission contro] standards, or adoption by reference, 
without public hearing, of any applicable rules, regulations and 
standards duly adopted by the Board of Water and Air Re- 
sources; and administration of such rules, regulations and stand- 
ards in accordance with provisions of this subdivision. 


OU. eo. 


Ms Sorta 

G.S. 143-215.3 (a) (11)e.2 provides: “Each governing body 
is authorized to adopt any ordinances, resolutions, rules or regu- 
lations which are necessary to establish and maintain an air pol- 
lution control program and to prescribe and enforce air quality 
and emission control standards, a copy of which must be filed 
with the State Board of Water and Air Resources and with the 
clerk of court of any county affected. .. .” (Our italics.) 
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G.S. 148-215.3 (a) (11)e.8 prescribes the penalty for viola- 
tion ‘of any of the requirements contained in such ordinances, 
resolutions, rules or regulations. .. .” 


G.S. 148-215.3 (a) (11) g, entitled, ““Creation and administra- 
tion of regional air pollution control programs,” provides: ‘In 
addition to any other powers provided by law and subject to the 
provisions of this section, each governing body of a county or 
municipality is hereby authorized and empowered to establish 
by contract, joint resolution, or other agreement with any other 
governing body of a county or municipality, upon approval by 
the Board of Water and Air Resources, an air pollution control 
region containing any part or all of the geographical area within 
the jurisdiction of those boards or governing bodies which are 
parties to such agreement, provided the counties involved in the 
region are contiguous or lie in a continuous boundary and com- 
prise the total area contained in any region designated by the 
Board of Water and Air Resources for an area-wide program. 
The participating parties are authorized to appoint a regional 
air pollution control board which shall consist of at least five 
members who shall serve for terms of six years and until their 
successors are appointed and qualified. Two members shall be ap- 
pointed for two-year terms, two shall be appointed for four- 
year terms and the remaining member or members shall be 
appointed for six-year terms. A participant’s representation on 
the board shall be in relation to its population to the total popu- 
lation of the region based on the latest official United States 
census with each participant in the region having at least one 
representative; provided, that where the region is comprised of 
less than five counties, each participant will be entitled to ap- 
point members in relation to its population to that of the region 
so as to provide a board of at least five members. Where the 
term ‘governing body’ is used, it shall include the governing 
board of a region. The regional board is hereby authorized to 
exercise any and all of the powers provided in this section. The 
regional air pollution control board shall elect a chairman and 
shall meet at least quarterly or upon the call of the chairman or 
any two members of the board. In lieu of employing its own 
staff, the regional air pollution control board is authorized, 
through appropriate written agreement, to designate a local 
health department as its administrative agent.” (Our italics.) 


G.S. 148-215.3 (a) (11) g¢ does not expressly confer authority 
upon Regional Air Pollution Control] Boards to determine and 
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adopt air quality and emission control standards. The authority, 
if any, must be found in these sentences: ‘“‘Where the term 
‘governing body’ is used, it shall include the governing board of 
a region. The regional board is hereby authorized to exercise any 
and all of the powers provided in this section.’’ Considered in 
the light most favorable to the State, the word section refers 
to all of G.S. 148-215.8 (a) (11). A portion thereof, to wit, G.S. 
143-215.3 (a) (11)e.2 confers upon the governing body of a mu- 
nicipality or county authority “to establish and maintain an air 
pollution control program and to prescribe and enforce air qual- 
ity and emission control standards... .” 


Whether G.S. Chapter 148, Article 21 (Part 1), purports 
to delegate to The North Carolina Board of Water and Air Re- 
sources legislative authority which is vested exclusively in the 
General Assembly by Article II, Section 1, of the Constitution 
of North Carolina, is not presented. Defendant is not charged 
with the violation of any regulation adopted by that Board. We 
note that rules and regulations adopted by that Board shall “be 
printed (or otherwise duplicated), and a duly certified copy 
thereof shall immediately be filed with the Secretary of State.” 
G.S. 148-215.4. 


Whether G.S. Chapter 148, Article 21 (Part 1), purports 
to delegate to the governing board of a municipality or county 
legislative authority vested exclusively in the General Assembly 
by Article II, Section 1, of the Constitution of North Carolina, 
is not presented. Defendant is not charged with the violation of 
a regulation adopted by the governing body of any municipality 
or county. 


The warrant charges the violation of Regulation No. 2 of 
Section II of Article IV of the Rules and Regulations of the 
Western North Carolina Regional Air Pollution Agency. It is 
silent as to when, by whom and under what circumstances the 
alleged Western North Carolina Regional Air Pollution Agency 
was created. 


G.S. 148-215.3 (a) (11)¢ provides that a Regional Air Pol- 
lution Control Board may be established “by contract, joint reso- 
lution, or other agreement” between the governing boards of 
counties and municipalities in a designated area. The representa- 
tion of each of the participating counties and cities on such 
Regional Air Pollution Control Board is prescribed. Jf it be 
assumed that a legal entity called the Western North Carolina 
Regional Air Pollution Agency was created pursuant to those 
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provisions, the warrant gives no information as to what counties 
or municipalities participated in its creation or the terms of the 
joint resolution or contract which created it. Nor does the war- 
rant contain any reference to where such joint resolution or 
contract may be found. 


Assuming the Western North Carolina Regional Air Pol- 
lution Agency was created as a regional air pollution control 
board pursuant to G.S. 148-215.8(a) (11) ¢ by a joint resolution 
or contract of two or more municipalities or counties, the pro- 
visions of such joint resolution or contract are undisclosed. 


The warrant charges a violation of Regulation No. 2 of 
Section II of Article IV of the Rules and Regulations of the 
Western North Carolina Regional Air Pollution Agency. It does 
not allege verbatim or in substance the provisions of the alleged 
Regulation No. 2 nor does it allege when and under what cir- 
cumstances the alleged Regulation No. 2 was adopted. Nor does 
it allege that a copy thereof has been filed with the State Board 
of Water and Air Resources and with the Clerk of Court of 
Buncombe County. 


[2] We conclude that the allegations of the warrant are insuf- 
ficient to show that “violation of Regulation No. 2 of Section II 
of Article IV of the Rules and Regulations of the Western North 
Carolina Regional Air Pollution Agency” constitutes a criminal 
offense. 


[3] The courts will take judicial notice of municipalities, coun- 
ties and other political subdivisions of the State. State v. R. R., 
141 N.C. 846, 850, 54 S.E. 294, 296 (1906) ; Laundry v. Under- 
wood, 220 N.C. 152, 155, 16 S.E. 2d 708, 705 (1941); Patterson 
v. Patterson, 230 N.C. 481, 484-85, 53 S.E. 2d 658, 661 (1949). 


“Judicial notice is not taken of municipal ordinances, and 
annoying difficulties of proof may be encountered unless the 
ordinance is printed or published under proper authority.” 1 
Stansbury’s North Carolina Evidence (Brandis Rev. 1978) § 12, 
p. 29. Accord, State v. Clyburn, et al, 247 N.C, 455, 461, 101 S.E. 
2d 295, 800 (1958) ; Fulghum v. Selma, 288 N.C. 100, 105, 76 
S.E. 2d 368, 871 (19538) ; Toler v. Savage, 226 N.C. 208, 210, 37 
S.E. 2d 485, 486 (1946). 


[4] <A criminal prosecution for violation of a municipal ordi- 
nance cannot be maintained if the warrant on which it is based 
does not set out the ordinance or plead it in a manner permitted 
by the statute now codified as G.S. 160A-79(a). State v. Bur- 
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ton, 243 N.C. 277, 90 S.E. 2d 390 (1955). Decisions prior to the 
enactment of the 1917 statute on which G.S. 160A-79 (a) is based 
include the following: Greensboro v. Shields, 78 N.C. 417 
(1878) ; Hendersonville v. McMinn, 82 N.C. 582 (1880); State 
v. dens, 85 N.C. 522, 526 (1881). 


In State v. Lunsford, 150 N.C. 862, 64 S.E. 765 (1909), the 
warrant charged that defendant “did unlawfully and willfully 
sell spirituous, vinous and malt liquors to one Zeb. D. Grant, 
in violation of City Ordinance No. State [sic], contrary to the 
form of the statute in such cases made and provided, and against 
the peace and dignity of the State.” The opinion of Justice (later 
Chief Justice) Hoke states the ground on which judgment was 
arrested: ‘““[W]hile the warrant and accompanying affidavit 
give indication that the offense charged was for the violation of 
some municipal ordinance, the ordinance is not set forth or de- 
scribed, nor is it referred to in any way sufficient to identify 
it, and for this reason a prosecution can not be sustained under 
it as an offense against a municipal regulation.” /d. at 865, 64 
S.E. at 766. 


[5] The Court cannot take judicial] notice that a Regional Air 
Pollution Board known as the Western North Carolina Regional 
Air Pollution Agency has been created by two or more munici- 
palities or counties by joint resolution or contract. A fortior, 
the Court cannot take judicial notice of the contents of any rules 
and regulations which such a board may have adopted. Hence, the 
present record does not afford a proper basis for passing upon 
whether rules and regulations adopted by such a board have 
constitutional validity. 


The warrant is deficient in that it does not inform the 
defendant or the court as to when, by whom and under what 
circumstances the alleged Western North Carolina Regional] Air 
Pollution Agency was created; nor does it allege where records 
disclosing the pertinent facts may be found. Moreover, although 
it charges the violation of Regulation No. 2 it does not allege 
the contents thereof; nor does it refer to where the text of such 
regulation may be found. Assuming the validity of Regulation 
No. 2, the warrant falls far short of meeting the essentials of 
a valid criminal pleading. 


The following from the opinion of Justice Johnson in State 
v. Blackwell, 246 N.C. 642, 644, 99 S.E. 2d 867, 868-69 (1957), 
is pertinent here: “The constitutionality of a statute will not 
be considered and determined by the Court as a hypothetical 
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question. S. v. Muse, 219 N.C. 226, 18 S.E. 2d 229. Nor will the 
Court anticipate a question of constitutional law before the 
necessity of deciding it arises. S. v. Trantham, 280 N.C. 641, 
55 S.E. 2d 198. Moreover, a constitutional question will not be 
passed on even when properly presented if there is also present 
some other ground upon which the case may be decided. S. v. 
Jones, 242 N.C. 563, 89 S.E. 2d 129; S. v. Lueders, 214 N.C. 
558, 200 S.E. 22.” 


We do not reach the constitutional questions discussed in 
the briefs but affirm the quashal of the warrant solely on the 
ground stated herein, namely, the failure of the warrant to allege 
facts sufficient to identify the crime for which the defendant 
was to be tried. 


[6] The text of “Regulation No. 2” does not appear in the rec- 
ord before us. Nor does the record contain any stipulation which 
sets forth, verbatim or in substance, the provisions thereof. In 
a criminal prosecution for violation of a rule or regulation of 
a government board or commission, the indictment should set 
forth such rule or regulation or refer specifically to a permanent 
public record where it is recorded and available for inspection. 
No criminal prosecution should be based on a rule or regulation 
evidenced only by a typed paper in a file or notebook of such 
board or commission. 


On the ground stated, the judgment of the court below is 
affirmed. 


Affirmed. 


Justice LAKE concurs in result. 





Ee tel 


BILLIE J. HENSLEY Anp wire, JOYCE HENSLEY v. CLYDE 
RAMSEY 


No. 77 
(Filed 31 August 19738) 


1. Rules of Civil Procedure § 50— motion for directed verdict — require- 
ment of setting forth specific grounds 


Rule 50(a) requires that “[a] motion for a directed verdict shall 
state the specific grounds therefor,” and the better practice is to set 
forth the specific grounds in a written motion; however, if a movant 
relies upon an oral statement for such specific grounds, a transcript 
thereof must be incorporated in the case on appeal. 
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Rules of Civil Procedure § 50-—~ motion for directed verdict — failure to 
move for judgment n.o.v.— directed verdict barred in Supreme Court 


Since defendant made no post-verdict motion for judgment not- 
withstanding the verdict and since the trial judge after verdict did 
not of his own motion consider whether a directed verdict should have 
been entered, the Supreme Court could not direct entry of judgment 
in accordance with defendant’s motion for a directed verdict by rea- 
son of the express terms of G.S. 14-1, Rule 50(b) (2). 


. Easements § 9— title from common source — conveyance of easement — 


better title in defendant 

In an action to determine whether defendant trespassed upon 
plaintiffs’ property in bulldozing a road thereon or whether he was 
within his rights in improving the road by virtue of an easement de- 
scribed in the deeds of conveyance comprising his chain of title to his 
property which adjoined that of plaintiffs, evidence offered by defend- 
ant was sufficient to support findings that plaintiffs and defendant 
obtained their lands from a common source, the source conveyed de- 
fendant’s property with the easement prior to conveying plaintiffs’ 
property, and therefore defendant, in respect of the easement, had a 
better title from the common source. 


. Easements § 2— creation by deed —- sufficiency of description of road- 


way 

No particular words are necessary to grant an easement, but the 
granting instrument should describe with reasonable certainty the ease- 
ment created and the dominant and servient tenements; hence, the 
language “including a right-of-way to a road across said Duncan’s 
lot along said Lankford’s Line,” in a deed from the parties’ common 
source to a grantee in defendant’s chain of title was sufficient to con- 
stitute an easement by express grant. 


Easements § 9— easement given by predecessor in title — land sub- 
sequently taken subject to easement 


The law contemplates that a purchaser of land will examine each 
recorded deed or other instrument in his chain of title, and charges 
him with notice of every fact affecting his title which such an exami- 
nation would disclose; consequently, when plaintiffs purchased the 
property described in the complaint they were charged with notice of 
the easement to which their property was subjected by the terms of 
the prior deed from the parties’ common source to a grantee in defend- 
ant’s chain of title. 


Adverse Possession § 25.1; Easements § 6— easement for roadway — 
termination by adverse possession — trespass — erroneous instructions 


In giving instructions on the issue of whether an easement for a 
roadway held by defendant was terminated by adverse possession by 
plaintiffs and on the issue of defendant’s trespass on plaintiffs’ land, 
the trial court erred in referring to the route of an undefined course 
used by the parties’ common source of their respective properties prior 
to a conveyance of land and the easement in question to a grantee in 
defendant’s chain of title; rather, the court should have instructed that 
the easement related to a strip of land described in the deed from the 
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common source to the grantee in defendant’s chain of title over which 
the common source had authority to grant an easement. 


7. Adverse Possession §§ 17, 25.1— valid deed —no color of title —no 
termination of easement by adverse possession 


A valid deed, nothing else appearing, may serve as color of title, 
but when it is shown that the landowner has a good title based on a 
connected chain of title to a common source, such landowner will not 
be permitted to ignore a duly recorded easement granted by his prede- 
cessors in title by the fiction of treating his valid deed merely as color 
of title and thereby defeat an outstanding valid easement by adverse 
possession for a period of seven years; therefore, the trial court erred 
in giving an instruction which treated plaintiffs’ deed to the land in 
question solely as color of title where the deed did in fact pass title to 
plaintiffs, 


8. Easements § 6— easement for roadway — immaterial evidence improp- 
erly admitted 


When an easement is created by deed, the existence or nonexist- 
ence of other access to the highway does not affect the easement; there- 
fore, in an action to determine the parties’ rights with respect to a 
strip of land over which defendant claimed an easement had been ex- 
pressly granted his predecessors in title, the trial court erred in allow- 
ing evidence of defendant’s access to the highway through contiguous 
land owned by him. 


APPEAL by defendant from Winner, J., 14 August 1972 Ses- 
sion of BUNCOMBE County District Court, transferred for initial 
appellate review by the Supreme Court by order dated 26 March 
1973 entered pursuant to G.S. 7A-31(b) (4). 


This action was commenced on 21 June 1971. 


Plaintiffs alleged they were owners and in possession of 
a certain parcel of land in Flat Creek Township, Buncombe 
County, North Carolina, which had been conveyed to them by 
Frank Chambers (unmarried) by deed dated 17 March 1960, 
recorded in Book 827, Page 277, in the Office of the Register 
of Deeds of Buncombe County, North Carolina; and that on 8 
May 1971 defendant removed plaintiffs’ fence, entered upon 
plaintiffs’ property with a bulldozer and excavated a portion 
of plaintiffs’ yard for use as a road or driveway, thereby tres- 
passing upon and materially impairing the value of plaintiffs’ 
property. Plaintiffs prayed that defendant be enjoined from 
further trespass upon their property and that plaintiffs recover 
actual and punitive damages and costs. 


Answering, defendant admitted that on 8 May 1971, plain- 
tiffs occupied a residence on the property described in the com- 
plaint; otherwise, defendant denied plaintiffs’ allegations. 


N.C.] SPRING TERM 19738 717 
Hensley v. Ramsey 


As a further defense, defendant asserted that what he had 
done was ‘‘by authority of and in the exercise of defendant’s 
rights in the easement and right-of-way described in the deeds of 
conveyance comprising defendant’s chain of title in his prop- 
erty, which adjoins plaintiffs’ property and derives from com- 
mon source and by prior right. ...” Defendant’s allegations 
contain references to the recorded deeds constituting his chain of 
title. 


In accordance with the requests of plaintiffs and of defend- 
ant, there was a jury trial, at which both plaintiffs and de- 
fendant offered evidence. 


As evidence of ownership, plaintiffs offered as Exhibit P-1 
the recorded deed dated 17 March 1960 from Frank Chambers 
(unmarried) to plaintiffs, which purports to convey in fee sim- 
ple, free and clear of encumbrances, the parcel of land in Flat 
Creek Township described therein and in the complaint as fol- 
lows: 


“BEGINNING on a stake made from an old automobile axle, 


said stake being in Pierce Hensley’s southeast corner, and being 
also in the north margin of the Flat Creek-Georgetown Road, 
and runs thence with said Hensley’s line, North 1° West 258 
feet to a stake in southeasterly margin of the old Burnsville 
Road ; thence with said margin of said road, North 38° East 132 
feet to a stake in Ramsey’s line; thence leaving said Road and 
running with said Ramsey’s line three (8) calls: South 76° 30’ 
Kast 122 feet; South 438° 30’ East 69.5 feet and South 47° East 
81 feet to a stake in Arnold Garrison’s northwest line; thence 
with said Garrison’s line, South 33° 30’ West 308 feet to a stake 
in the north margin of said Flat Creek-Georgetown Road; thence 
with said margin of said Road two (2) calls: North 84° West 
46.2 feet and North 72° 15’ West 91.5 feet to the BEGINNING. 


Containing 1.88 acres as shown by a survey made February, 
1960 by J. R. Reagan, Surveyor. Being a part of the second 
tract described in a deed from Willie Mae Metcalf, et. al., to 
Frank Chambers, dated October 4, 1950, and recorded in Book 
707 at Page 365 in the Buncombe County Registry.” 


Plaintiffs offered in evidence as Exhibit P-2 a plat based 
on a survey made by J. R. Reagan in 1960 prior and incident to 
plaintiffs’ purchase of the property. This plat, together with 
the broken lines we have added to indicate the approximate loca- 
tion of defendant’s parcel and of his alleged easement, is repro- 
duced herewith. 
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No other documentary evidence was offered by plaintiffs. 


The controversy involves a strip of land of undefined width 
within the boundaries of the 1.88 acres described in P-1 and 
shown on P-2. This strip extends from the northern boundary 
of the Flat Creek-Georgetown Road along and immediately west 
of the Wheeler (formerly Garrison) line 808 feet, more or less, 
to an adjoining parcel of land owned by defendant. 


Evidence offered by plaintiffs and by defendant tends to 
show that, on 8 May 1971, defendant bulldozed a strip 10 to 11 
feet wide at the location and for the distance indicated for use 
as a road providing access between his adjoining parcel of land 
and the Flat Creek-Georgetown Road. Prior to 8 May 1971, a 
controversy had arisen between plaintiffs and defendant as to 
whether defendant had acquired by grant and was the owner of 
such easement. 


Defendant called as a witness Mrs. Maude Mae Duncan, 
widow of Harrison C. Duncan. She testified without objection 
that, prior to and at the time of their deed to W. E. Buckner 
and Dollie Buckner, referred to below, she and her husband 
owned a parcel of land in Flat Creek Township they had pur- 
chased from George Langford and which consisted of the 1.88 
acres now owned by plaintiffs and the adjoining parcel now 
owned by defendant. She further testified that her husband had 
built a little cabin in the back, “‘up on the hill,’ for his father; 
that the lot on which the cabin was built was sold to the Buck- 
ners; and that the Buckners for a time lived in this cabin. 


Defendant offered as his chain of title to the easement he 
asserts the following recorded deeds: 


1. Deed (D-5) dated 14 July 1980 from H. C. Duncan and 
wife, M. M. Duncan, to W. E. Buckner and Dollie Buckner which 
purports to convey a parcel of land described therein as follows: 
“Beginning at a cherry-tree on top of a hill, in G. W. Lankford’s 
line, runs with said Lankford’s line Ninety-three feet to a stake 
in Loyd Sprinkle’s line; thence with said Loyd Sprinkle’s line 
Ninety feet to a black-pine, said Sprinkle’s Corner; thence con- 
tinuing with said Sprinkle’s line Ninty [sic] feet to an iron 
stake, said Sprinkle’s corner; thence leaving said line Highty- 
nine feet to the Beginning: including a right-of-way to a road 
across said Duncan’s lot along said Lankford’s Line, also access 
to water from said Duncan’s well.” (Our italics.) 
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2. Deed (D-4) dated 18 September 19380 from W. E. Buck- 
ner and wife, Dollie Buckner, to Arry Brigman and Lillie Brig- 
man, which purports to convey in fee simple, “with all the 
appurtenances thereunto belonging, or in any wise appertain- 
ing,” the parcel of land in Flat Creek Township which had been 
conveyed to the Buckners by the Duncans by the deed dated 14 
July 1930, the description in D-4 being in all respects identical 
with the description in D-5, including the italicized portion 
thereof. 


3. Deed (D-3) dated 21 July 1988 from Arry Brigman and 
wife, Lillie Brigman, to Lloyd Sprinkle and wife, Lottie Sprinkle, 
which purports to convey in fee simple, “with all the appur- 
tenances thereunto belonging, or in any wise appertaining,” the 
parcel of land in Flat Creek Township described therein as fol- 
lows: 


“BEGINNING at a Cherry tree on top of a hill, in G. W. 
Lankford’s line, runs with said Lankford’s line ninety three 
feet to a stake in Loyd Sprinkle’s line Ninety Feet to a Black 
Pine, said Sprinkle’s corner thence continueing [sic] with said 
Sprinkle’s line Ninety Feet to an iron stake, said Sprinkle’s 
corner; thence leaving line Eighty Nine feet to the BEGINNING: 
including a right-of-way to a road across said Duncan’s lot, 
along said Lankford’s line, also access to water from said Dun- 
can’s well,” 


4. Deed (D-2) dated 29 March 1945 from Loyd Sprinkle 
and wife, Lottie Sprinkle, to Lillie Ramsey, widow, which pur- 
ports to convey in fee simple three tracts or parcels of land 
in Flat Creek Township “with all the appurtenances thereunto 
belonging or in any wise appertaining.” The “Third Tract’ is 
described therein as follows: 


“Beginning on a cherry tree on top of the hill, in G. W. 
Lankford’s line, runs with said line 93 feet to a stake in Loyd 
Sprinkle’s line; thence 90 feet to a black pine stump; thence 
continuing with said line 90 feet to an iron stake; thence leaving 
said line 89 feet to the Beginning, together with a right-of-way 
to a road across said Chambers’s lot along Mainey’s line, also 
access to water from said Chambers’s well; being the same land 
conveyed to said Sprinkle by Arry Brigman and wife, by deed 
dated July 21, 1938, as recorded in Book No. 502 on page 517 
in said office of Register of Deeds.” © 
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5. Deed (D-1) dated 7 October 1959 from Lillie Ramsey 
Thomas, formerly Lillie Ramsey, and husband, Zeb Thomas, to 
Clyde Ramsey, which purports to convey in fee simple, “with all 
the appurtenances thereunto belonging, or in any wise appertain- 
ing,’ two parcels of land in Flat Creek Township. PARCEL TWo 
is described therein as follows: “Being the same premises de- 
scribed in that certain deed from Loyd Sprinkle and wife, LOT- 
TIE Sprinkle, to Lillie Ramsey, said deed being recorded in the 
Office of the Register of Deeds for Buncombe County in Deed 
Book 583 at Page 277, and said deed being dated March 29, 
1945, to which deed reference is hereby made for a more particu- 
lar description of said premises.” 


Defendant offered as plaintiffs’ chain of title to the 1.88 
acres described in the complaint the following recorded deeds 
and testimony: 


1. Deed (D-8) dated 10 September 19382 from H. C. Duncan 
and wife, Maude Duncan, to W. W. Chambers, which purports 
to convey in fee simple, free and clear of encumbrances, a tract 
of land described therein as follows: 


“BEGINNING at an iron stake on the North bank of Flat 
Creek-Georgetown Road, J. C. Myers’ corner, runs with said 
Myers’ line N 2° 30’ W. 15-3/5 poles to a stake in the center of 
the Old Burnsville Road; thence with said road N 38° E 8 poles 
to a stake; thence leaving said road S. 76° 30’ E. 7-2/5 poles 
to a pine; thence S. 438° 30’ E. 4-1/5 poles to a stake; thence 
S. 47° E. 4-9/10 poles to a stake; thence S. 83° W 18-1/4 poles 
to a white oak on the aforesaid north bank of said Flat Creek- 
Georgetown Road; thence N 81° W. 2-4/5 poles to a stake; 
thence N 76° 30’ W. 6 poles to the BEGINNING.” 


2. Deed (D-7) dated 4 October 1950 from Willie Mae Met- 
calf and husband, W. D. Metcalf, and Walter Chambers, unmar- 
ried, to Frank Chambers, which purports to convey in fee simple, 
free and clear of encumbrances, two separately described tracts 
or parcels of land in Flat Creek Township. The “Second Tract’’ 
is described as follows: “Beginning at an iron pin on the north 
bank of Flat Creek-Georgetown road, Pierce Hensley’s corner, 
runs with said Hensley’s line N. 2° 30’ W. 257.4 feet to a stake 
in the middle of the old Bald Mountain road; thence with said 
road N. 38° E. 182 feet to a stake; thence leaving said road S. 
76° 30’ E. 122 feet to a pine; thence S. 48° 30’ E. 69.3 feet to 
a stake; thence S. 47° E. 80.8 feet to a stake; thence S. 33° 
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W. 301 feet to a whit [sic] oak on the north bank of Flat Creek- 
Georgetown road aforesaid; thence N. 81° W. 44.8 feet; thence 
N. 76° 30’ W. 99 feet to the Beginning: containing 1.74 acres 
more or less. For source of title see Book No. 271 page 120; 
Book No. 872 page 147; Book 451 page 146 in the office of 
Register of Deeds for Buncombe County, North Carolina.” 


38. Deed (D-6) dated 17 March 1960 from Frank Chambers, 
unmarried, to Billie J. Hensley and wife, Joyce Hensley, being 
the deed previously offered by plaintiffs as P-1. 


The deed (D-5) dated 14 July 19380 from the Duncans to 
the Buckners, to which defendant traces his title to the easement, 
was filed for registration 15 September 1980, and registered in 
Book 418, Page 461. The deed (D-8) dated 10 September 1932 
from the Duncans to W. W. Chambers was registered 23 Decem- 
ber 1932, in Book 451, Page 146. 


Mrs. Duncan’s testimony, offered by defendant, is to the 
effect that W. W. Chambers, the grantee in D-8, died, survived 
by his children, Willie Mae, Walter and Frank. The testimony 
of Herman Gentry, a witness for plaintiff, is to the same effect. 


We note that the east line of plaintiffs’ property, referred 
to in their deed (P-1, D-6) from Frank Chambers as the Gar- 
rison line, is referred to by the names of the successive owners 
of the property lying east of and adjoining plaintiffs’ property, 
to wit, (1) Langford (Lankford), (2) Mainey, (8) Garrison, 
and (4) Wheeler. 


We further note that the Flat Creek-Georgetown Road is 
referred to as the Salem Church Road. 


In reviewing the testimony offered by plaintiffs, the one 
word “Hensley” will refer to plaintiff Billie J. Hensley. The 
evidence offered by plaintiffs, summarized except when quoted, 
is set forth below. 


From 1949 until 1960 plaintiffs rented the property now 
owned by them and resided in a house near the line of the prop- 
erty of Hensley’s father which adjoined and was west of the 
property purchased by plaintiffs from Chambers in 1960. There 
was a bank three or four feet high about the full length of the 
frontage on Georgetown Road. 


Hensley testified in effect that the route from the Flat 
Creek-Georgetown Road traveled by defendant and his predeces- 
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sors in title followed this course: A driveway located approxi- 
mately twenty-five feet over on the Garrison property provided 
access to the Garrison property. The route or road continued 
on the Garrison property and did not cross the Hensley (for- 
merly Chambers) line until it reached the rear of plaintiffs’ 
property. Hensley testified: “I’d say a third of the route was 
on my property on the back of the line.” He further testified 
that this entrance to the Garrison property had been used by 
plaintiffs as a means of access to their property when they were 
tenants of Chambers. He further testified that this driveway 
and route also provided access to a house north of their prop- 
erty then owned by Herman Gentry and that Garrison used the 
driveway to go in and out for the purpose of farming his prop- 
erty. 

In 1960 plaintiffs dug a basement and put in the founda- 
tion for a new house. Hensley testified: ‘I was about three 
vears or a little more building my house. I moved into it in 
January, 1964 ... graded my yard and took all the bank off 
the front all the way down to the road.” 


For about three years after they bought the property, plain- 
tiffs continued to use the entrance from the Flat Creek-George- 
town Road to and across the Garrison property as a means of 
access to their property. Later they built a driveway leading 
directly from the Flat Creek-Georgetown Road into their prop- 
erty. Hensley testified: “I have a rail fence along the George- 
town Road or Old Salem Church Road front of my property 
which I put up about a year and a half ago. My driveway in- 
tersects this rail fence about two-thirds of the way down the 
front line of my property from the Arnold Garrison property, 
being nearer my father’s property on the west than it is to the 
Arnold Garrison property on the east. The rail fence runs from 
the driveway to the Arnold Garrison property line except that 
there is a section out of it now which was removed by Mr. 
Ramsey.” 


There was no fence or markings along the Chambers-Garri- 
son line in 1960 when plaintiffs bought the property. Hensley 
testified: “Along the line between my property of 1.88 acres 
and the Arnold Garrison property there is a fence approximately 
2/3 of the way from the front of the lot to the back of it. The 
rest of it is open. That is a woven fence which has been there 
I’d say three or four years. Before that time there was just 
open ground.” This fence was built by Vance Boyd Wheeler on 
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the Hensley-Wheeler line, Wheeler having purchased the Gar- 
rison property. Hensley testified: ‘“‘[T]he fence is directly on 
the line surveyed between our two properties.” 


Defendant asserted title to a right-of-way across plaintiffs’ 
property in July of 1970, “approximately one and one half or 
two years after the fence was built’? on the Hensley-Wheeler 
line. At that time defendant showed his deeds to Hensley and 
stated his son planned to build a house on defendant’s parcel 
and that the exercise of his right-of-way was necessary to pro- 
vide access to his property. Hensley testified that he offered to 
buy from defendant ‘‘what it says on this paper” but that de- 
fendant was unwilling to sell what he contended was his right- 
of-way. Hensley further testified: ‘““At that time, the fence was 
up between me and the Garrison property and... the biggest 
majority of the roadway or ruts that I have previously described 
across Mr. Garrison’s property, had been blocked by this fence.” 
He further testified: “The old road was never a two-vehicle 
road. It was just a two rut road.” 


On 14 July 1970 and on 15 July 1970 defendant put sections 
of pipe in the ditch line, constructing a culvert directly in front 
of the section of the rail fence which defendant later removed. 
On 22 August 1970, defendant tried to bring a bulldozer onto 
plaintiffs’ property to cut out his asserted right-of-way along 
the Garrison or Wheeler line. On that occasion defendant was 
stopped by plaintiffs. 


On 8 May 1971, when plaintiffs were not at home, defend- 
ant and his sons entered upon the 1.88-acre parcel of plaintiffs, 
removed the section of fence where the culvert had been built 
and had bulldozed from the back of plaintiffs’ property almost 
the full length of it at a width of “about 10 to 11 feet’? when 
plaintiffs returned to their property. 


The testimony of Herman Gentry, a neighbor of and wit- 
ness for the plaintiffs, testified that there was a road or wagon 
road used to get to and from the property on which Harrison 
Duncan had built a little house or cabin for his father and the 
Salem Church Road. He further testified: “There was never no 
road established—just what I would call a rut wagon road or 
something like that through there.” 


Defendant offered the testimony of successive owners and 
occupants of the parcel of land now owned by defendant. Gen- 
erally, this evidence tends to show that the route followed by 


N.C.] SPRING TERM 1973 725 
Hensley v. Ramsey 


wagon or car or when walking was in the general area of the 
unmarked line between the Duncan and Langford properties. 
A review of the testimony offered by defendant in conflict with 
that offered by plaintiffs is unnecessary to decision on this ap- 
peal. 


The issues submitted, and the jury’s answers thereto, are 
quoted below: 


“1. Was the easement held by the defendant terminated by 
adverse possession by the plaintiffs? 


“Answer: No. 


“2. Did the defendant trespass upon the property of the 
plaintiffs? 


“Answer: Yes. 


“3. What amount of damages, if any, are the plaintiffs en- 
titled to recover of the defendant for: 


(a) Compensatory Damages: $10.00. 
(b) Punitive Damages: No.” 


The judgment entered by the court, after preliminary re- 
citals and after quoting the issues and answers thereto, con- 
cluded as follows: | 


“It is now, therefore, ORDERED, ADJUDGED and DECREED that 
the plaintiff have and recover of the defendant the sum of Ten 
($10.00) Dollars. 


“It is further ORDERED, ADJUDGED and DECREED that the de- 
fendant be and he is permanently enjoined from entering upon 
the lands of the plaintiffs described in the complaint in this 
cause; provided that the defendant shall be permitted to enter 
upon said land of the plaintiffs at such place or places as may 
hereafter be determined by motion made in this cause to have 
been transversed by the old road leading from the Salem Church 
Road to the rea! property of the defendant described in a deed 
recorded in the Office of the Register of Deeds for Buncombe 
County in Deed Book vad at page 360, prior to the 8th day of 
May, 1971. 


“It is further Greets and ADJUDGED that the defendant 
pay the costs of the action to be taxed by the clerk.” 
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The judgment was signed 16 August 1972. Defendant 
gave notice of appeal and in appeal entries dated 17 August 
1972 excepted with particularity to each provision of the judg- 
ment. 


Lamar Gudger for defendant appellant. 


Roberts & Cogburn by Max O. Cogburn for plaintiff ap- 
pellees. 


BOBBITT, Chief Justice. 


At the conclusion of plaintiffs’ evidence defendant moved 
for a directed verdict in his favor “for lack of the plaintiffs’ 
evidence to sustain a case against the defendant.” The record 
indicates the court then heard argument by defendant’s counsel 
in support of this motion but is silent as to the content of such 
argument. Defendant’s motion was denied. At the conclusion of 
all the evidence the record shows simply: ‘‘Defendant renews his 
motion for directed verdict. Motion denied.” 


Nothing in the record indicates that defendant, subsequent 
to the return of the verdict, moved for a directed verdict or for 
judgment notwithstanding the verdict or made any other motion. 
Nor does the record indicate that the court at that time con- 
sidered on its own motion whether a directed verdict should have 
been entered. 


Defendant excepted to and assigns as error the denial of 
his motions for a directed verdict. Plaintiffs contend that de- 
fendant’s failure to comply with the requirements of Rule 50, 
Rules of Civil Procedure, G.S. 1A-1, precludes consideration of 
these assignments on this appeal. 


[1] We note first that Rule 50(a) requires that “[a] motion 
for a directed verdict shall state the specific grounds therefor.” 
Cited decisions based on the identical provision in Rule 50(a) 
of the Federal Rules [Title 28, U.S.C.A., Federal Rules of Civil 
Procedure, Rules 48 to 51, pp. 375-76] support the statement 
that “‘[t]he requirement that grounds be stated on a motion for 
a directed verdict is mandatory.” 9 Wright & Miller, Federal 
Practice and Procedure, § 2533, p. 579 (1971). The better prac- 
tice is to set forth the specific grounds in a written motion. 
9 Wright & Miller, op. cit. § 2533, p. 581. If the movant relies 
upon an oral statement for such specific grounds, a transcript 
thereof must be incorporated in the case on appeal. 
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Apart from the failure of the record to disclose the specific 
grounds urged by defendant in support of his motions for a 
directed verdict, whether a directed verdict should have been 
granted is not presented on this appeal. 


Rule 50(b), which bears the caption, ‘Motion for judgment 
notwithstanding the verdict,” is composed of sections (1) and 


(2). 
Rule 50(b) (1) provides: 


‘“‘Whenever a motion for a directed verdict made at the close 
of all the evidence is denied or for any reason is not granted, 
the submission of the action to the jury shall be deemed to be 
subject to a later determination of the legal questions raised 
by the motion. Not later than 10 days after entry of judgment, 
a party who has moved for a directed verdict may move to have 
the verdict and any judgment entered thereon set aside and to 
have judgment entered in accordance with his motion for a 
directed verdict; or if a verdict was not returned such party, 
within 10 days after the jury has been discharged, may move 
for judgment in accordance with his motion for a directed ver- 
dict. In either case the motion shall be granted if it appears 
that the motion for directed verdict could properly have been 
granted. A motion for a new trial may be joined with this 
motion, or a new trial may be prayed for in the alternative. If 
a verdict was returned the judge may allow the judgment to 
stand or may set aside the judgment and either order a new trial 
or direct the entry of judgment as if the requested verdict had 
been directed. If no verdict was returned the judge may direct 
the entry of judgment as if the requested verdict had been 
directed or may order a new trial. Not later than ten (10) days 
after entry of judgment or the discharge of the jury if a verdict 
was not returned, the judge on his own motion may, with or 
without further notice and hearing, grant, deny, or redeny a 
motion for directed verdict made at the close of all the evidence 
that was denied or for any reason was not granted.” (Our 
italics. ) 


Rule 50(b) authorizes ‘‘a ‘reserved directed verdict’ motion 
practice.” Phillips Supplement (1970) to the Second Edition of 
McIntosh, N. C. Practice and Procedure, § 1488.35, p. 29, here- 
after cited as Phillips. The reservation of final ruling on a mo- 
tion for a directed verdict affords the basis for the post-verdict 
motion for judgment notwithstanding the verdict. 
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Our Rule 50(b) (2) Decne 


“An appellate court, on. finding that a trial judge should 
have granted a motion for directed verdict made at the close 
of all the evidence, may not direct entry of judgment in accord- 
ance with the motion unless the party who made the motion 
for a directed verdict also moved for judgment in accordance 
with Rule 50(b) (1) or the trial judge on his own motion 
granted, denied or redenied the motion for a directed verdict in 
accordance with Rule 50(b)(1).” (Our italics.) 


Our Rule 50(b) (2) has no counterpart in Federal Rule 
50(b). 


In Cone v. West Virginia Pulp and Paper Co., 380 U.S. 212, 
91 L.Ed. 849, 67 S.Ct. 752 (1947), the Supreme Court of the 
United States held that, in the absence of a post-verdict motion 
for judgment notwithstanding the verdict in accordance with 
Federal Rule 50(b), the Circuit Court of Appeals had no author- 
ity to enter judgment in accordance with the defendant’s motion 
for a directed verdict but was limited to the award of a new trial. 
Accord, Globe Liquor Co. v. San Roman, 332 U.S. 571, 92 L.Ed. 
177, 68 S.Ct. 246 (1948). The reasons underlying the decisions 
in Cone and in Globe Liquor Co. are set forth in the opinions 
of Justice Black. See also, Comment in Phillips, op. cit., p. 338, 
n. 14. For criticisms of these decisions, see 5A Moore’s Federal 
Practice, 7 50.12, pp. 2367-74 (2d Ed. 1971). Seemingly to free 
the trial judge from dependence upon the initiative of a litigant 
after verdict to renew his motion for a directed verdict or for 
judgment notwithstanding the verdict, the General Assembly 
amended Rule 50(b) as originally proposed, see Chapter 954, 
Session Laws of 1967, by substituting therefor Rule 50(b) (1) 
and (b) (2) as quoted above. Chapter 895, Session Laws of 1969. 
See Elster, Highlights of Legislative Changes to the New Rules 
of Civil Procedure, 6 Wake Forest Intra. L. Rev. 267, 278-80 
(1970). 


Now under the italicized portion of Rule 50(b)(1) and 
under the italicized portion of Rule 50(b) (2), as quoted above, 
the trial judge on his own motion, within the time prescribed in 
Rule 50(b) (1), may grant, deny, or redeny the motion for a 
directed verdict in accordance with Rule 50(b) (1). 


- We note that Rule 41 and Rule 50(b) were rewritten and 
siaeted by Sections 10 and 11, respectively, of Chapter 895, 
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Session Laws of 1969. Whether the court, after the entry of 
judgment and within the time prescribed by Rule 50(b) (1), 
upon motion or on its own motion may set aside the verdict and 
judgment and order a voluntary dismissal without prejudice 
upon such terms and conditions as justice requires, is not pre- 
sented on this appeal. See Rule 41 (a) (2) ; also, King v. Lee, 279 
N.C. 100, 181 8.E. 2d 400 (1971). 


[2] Since the defendant made no post-verdict motion and since 
the tria] judge after verdict did not of his own motion consider 
whether a directed verdict should have been entered, this Court 
“may not direct entry of judgment in accordance with the mo- 
tion” by reason of the express terms of Rule 50(b) (2). 


We consider now whether defendant’s other assignments of 
error entitle him to a new trial. 


[3] Evidence offered by defendant was sufficient to support 
findings that W. W. Chambers, from whom plaintiffs derive 
their title, acquired the property now owned by plaintiffs sub- 
sequent and subject to the easement which the Duncans had 
previously conveyed to the Buckners, as appurtenant to the 
property conveyed by the Duncans to the Buckners, that is, “a 
right-of-way to a road across said Duncan’s lot along said Lank- 
ford’s line.” 


A deed which conveys a portion of the grantor’s property 
and in addition grants the right of ingress and egress over other 
lands of the grantor to a highway creates an easement in favor 
of and appurtenant to the land conveyed and subjects the re- 
maining land of the grantor to the burden of such easement. 
Andrews v. Lovejoy, 247 N.C. 554, 101 S.E. 2d 3895 (1958). “An 
appurtenant easement is one which is attached to and passes 
with the dominant tenement as an appurtenance thereof. .. .” 
Shingleton v. State, 260 N.C. 451, 454, 183 S.E. 2d 188, 185 
(1968). 


Evidence offered by defendant was sufficient to support 
findings that plaintiffs’ ownership of the 1.88 acres was based 
on a connected chain of title to the Duncans. In connection there- 
with, we note that, upon the death of W. W. Chambers, a pre- 
sumption arose that he died intestate. Collins v. Coleman & Co., 
262 N.C. 478, 480, 187 S.E. 2d 8038, 805 (1964), and cases cited ; 
Stansbury, North Carolina Evidence § 250 (2d Ed. 1968). 


730 IN THE SUPREME COURT [283 


Hensley v. Ramsey 


Evidence offered by defendant was sufficient to support 
findings that defendant’s ownership of the easement over the 
strip in controversy is based on a connected chain of title to the 
Duncans and that defendant, in respect of the easement, has a 
better title from the common source. Mobley v. Griffin, 104 N.C. 
112, 10 S.E. 142 (1889). 


[4] Defendant relies solely upon an easement created by ex- 
press grant. “No particular words are necessary to constitute a 
grant, and any words which clearly show the intention to give 
an easement, which is by law grantable, are sufficient to effect 
that purpose, provided the language is certain and definite in 
its terms. .. . The instrument should describe with reasonable 
certainty the easement created and the dominant and servient 
tenements.” 28 C.J.S., Easements § 24; Borders v. Yarbrough, 
237 N.C. 540, 542, 75 S.E. 2d 541, 543 (1953); Oliver v. Ernul, 
277 N.C. 591, 597, 178 S.E. 2d 398, 3896 (1971). 


We hold the easement granted by the Duncans to the Buck- 
ners sufficient in these respects. The easement granted is a 
right-of-way across the Duncan lot. The Flat Creek-Georgetown 
Road was the only public road accessible to the Buckners by 
crossing the Duncan lot. The location of the right-of-way is 
fixed as along the Langford (Lankford) line. Hensley testified 
that defendant ‘was claiming 10 foot.” 


“Grantees take title to lands subject to duly recorded ease- 
ments which have been granted by their predecessors in title.” 
Waldrop v. Brevard, 233 N.C. 26, 30, 62 8.E. 2d 512, 514 (1950) ; 
Borders v. Yarbrough, supra, at 542, 75 S.E. 2d at 548; Reed 
v. Elmore, 246 N.C. 221, 230, 98 S.E. 2d 360, 366 (1957). 


[5] “The law contemplates that a purchaser of land will ex- 
amine each recorded deed or other instrument in his chain of 
title, and charges him with notice of every fact affecting his 
title which such an examination would disclose.” Higdon v. 
Jaffa, 281 N.C. 242, 248, 56 S.E. 2d 661, 665 (1949); Hege v. 
Sellers, 241 N.C. 240, 248, 84 S.E. 2d 892, 898 (1954). Conse- 
quently, when plaintiffs purchased the property described in the 
complaint they were charged with notice of the easement to 
which their property was subjected by the terms of the deed 
(D-5) from the Duncans to the Buckners. 


Defendant excepted to the submission of each of the three 
issues and to instructions of the court with reference thereto. 
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{6] The first issue, ‘“‘Was the easement held by the defendant 
terminated by adverse possession by the plaintiffs?”’, was an- 
swered ‘“‘No.”’ The wording of the issue implies that plaintiffs 
conceded that defendant had an easement but contended it had 
been terminated by plaintiffs’ adverse possession. 


An easement by grant as set forth in his chain of title is 
the only easement claimed by defendant. This involves only a 
strip of land of undefined width within the boundaries of the 
1.88 acres described in P-1 and shown on P-2 extending from 
the northern boundary of the Flat Creek-Georgetown Road along 
and immediately west of the Wheeler (formerly Garrison) line 
308 feet, more or less, to the adjoining parcel of land owned by 
defendant. 


Since the plaintiffs did not concede defendant owned the 
easement claimed by defendant, the only explanation of the word- 
ing of the first issue is that indicated by the following excerpt 
from the charge: “‘[T]here’s been some evidence which tends to 
show ... that a road was built to the property owned by Clyde 
Ramsey ... before Duncan ever deeded it out and before the 
easement was granted. Now, if you should find that to be the 
fact, members of the jury, then I instruct you that the easement 
that was granted to Buckner and later on down the line got 
into the defendant Ramsey, was to that road that existed at 
that time and that road only.” Defendant’s exception to this in- 
struction was well taken. To what extent the route used by the 
Duncans prior to their deed to the Buckners crossed the remain- 
ing Duncan lands or the land of George Langford, Mrs. Dun- 
can’s uncle, is immaterial. The Duncans could not grant an 
easement over any land except that which they then owned. 


In connection with the first issue, the court also stated: 
“T]he court instructs you... that the defendant did come 
into some easement by these deeds.” The impression prevails 
that the thrust of the court’s instructions with reference to ad- 
verse possession was directed solely to such portion of the plain- 
tiffs’ land as was included within the route used by the Duncans 
prior to their deed to the Buckners. [Note: The injunction por- 
tion of the judgment is in accord with that view.] 


The second issue, “Did the defendant trespass upon the 
property of the plaintiffs?”’, was answered “Yes.” In connection 
therewith the court instructed the jury: “[I]f you should find 
that the road was there before the easement was granted by 
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the Duncans and... that this easement referred specifically 
to that road, that the holder of the easement has no right to 
move that road to some place else on the property without the 
permission of the person owning the property.” This instruction 
involves the same error, namely, that the easement granted by 
the Duncans to the Buckners related to an undefined course 
partly through Duncan lands and partly through Langford lands 
to the Flat Creek-Georgetown Road rather than to the strip of 
land described in the Duncan-Buckner deed over which the Dun- 
cans had authority to grant an easement. 


Nothing in the evidence suggests that the use of any route 
or wagon road in whole or in part on the Langtord (now 
Wheeler) land was other than permissive. 


[7] The court instructed the jury it would be their duty to 
answer the first issue, “Yes,” if satisfied from the evidence and 
by its greater weight “that the plaintiff possessed his land un- 
der known boundaries and with color of title, in actual, open, 
hostile, exclusive and continuous possession, that such posses- 
sion was hostile to the use by the defendant of his easement for 
a continuous period of at least seven years. ...” (Our italics.) 
Thus, the court treated plaintiffs’ recorded deed dated 17 March 
1960 from Frank Chambers (unmarried) solely as color of title. 


Assuming, but not conceding, that plaintiffs had adverse 
possession of the controverted strip for seven years, such pos- 
session would be insufficient to “terminate” defendant’s ease- 
ment. There was evidence to support findings that plaintiffs 
owned the 1.88 acres by a connected chain of title to the Dun- 
eans. If this evidence was accepted, their deed from Frank 
Chambers constituted a link in a valid chain of title to the 1.88 
acres. 


“Color of title is generally defined as a written instrument 
which purports to convey the land described therein but fails 
to do so because of a want of title in the grantor or some defect 
in the mode of conveyance.” Price v. Tomrich Corp., 275 N.C. 
885, 391, 167 S.E. 2d 766, 770 (1969). “Color of title is that 
which gives the semblance or appearance of title, but is not 
title in fact-—-that which, on its face, professes to pass title, but 
fails to do so because of a want of title in the person from whom 
it comes or the employment of an ineffective means of convey- 
ance, It is a title in appearance only. If an instrument actually 
passes the title, it is clear that it is not ‘color of title.’ The term 
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implies that a valid title has not passed.” 3 Am. Jur. 2d, Adverse 
Possession § 105, p. 188. Accord, Justice v. Mitchell, 238 N.C. 
364, 366, 78 S.E. 2d 122, 124-125 (1958), and cases cited. 


A valid deed, nothing else appearing, may serve as color of 
title. Price v. Tomrich, supra, at 392, 167 S.E. 2d at 770. How- 
ever, when it is shown that the landowner has a good title based 
on a connected chain of title to a common source, such land- 
owner will not be permitted to ignore a duly recorded easement 
granted by his predecessors in title by the fiction of treating his 
valid deed merely as color of title and thereby defeat an out- 
standing valid easement by adverse possession for a period of 
seven years. 


The last quoted portion of the charge is erroneous and de- 
fendant’s exceptive assignment of error thereto is well taken. 


[8] On cross-examination of defendant, plaintiffs’ counsel was 
permitted over defendant’s objection to elicit testimony from 
defendant tending to show that defendant had acquired land 
contiguous to the parcel conveyed by the Duncans to the Buck- 
ners and from this after-acquired land had access to the Flat 
Creek-Georgetown Road. The admission of this testimony was 
erroneous. When an easement is created by a deed, the existence 
or nonexistence of other access to the highway does not affect 
the easement. Andrews v. Lovejoy, supra, at 557, 101 S.E. 2d at 
398. | 


It is unnecessary to discuss any of defendant’s remaining 
assignments of error. For the errors indicated, the defendant is 
awarded a new trial. 


New trial. 
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PERNELL R. MANN v. VIRGINIA DARE TRANSPORTATION COM- 
PANY, INCORPORATED, ANp CAROLINA COACH COMPANY 


— AND — 


SALLIE BAUM TILLETT v. VIRGINIA DARE TRANSPORTATION 
COMPANY, INCORPORATED, anp CAROLINA COACH COMPANY 


No. 35 
(Filed 31 August 1973) 


1. Carriers § 19—common carrier — liability for injury to passenger 


While a common carrier is not an insurer of its passengers and 
is liable only for negligence proximately causing injury to them, such 
carrier owes to the passengers whom it undertakes to transport the 
highest degree of care for their safety so far as is consistent with 
the practical operations and conduct of its business. 


2. Carriers § 19—-common carrier — nondelegable duty to passengers 


The high degree of care which a carrier operating under a publie 
franchise owes to its passengers is a nondelegable duty. 


3. Carriers § 19— passenger carrier — inspection of equipment 


A common carrier of passengers has the duty to provide adequate 
conveyances with sufficiently strong and serviceable equipment for the 
safe transportation of its passengers, to inspect such conveyances and 
equipment at proper intervals and to keep them in good repair. 


4. Carriers § 19— passenger carrier —duty to inspect equipment — pur- 
chase from reputable source — lease from another carrier 


The purchase of equipment from a reputable source does not re- 
lieve the carrier of the further duty to inspect and test the equipment; 
nor may a carrier relieve itself of the duty to exercise the highest de- 
gree of care to provide safe buses by leasing its transportation facili- 
ties from another carrier or corporation which has contracted to 
furnish and keep such equipment in proper condition. 


5. Carriers § 19— lease of bus — pre-existing defect — liability for injury 
to passenger 
If a bus leased to a common carrier contained a pre-existing defect 
which could or should have been discovered by proper inspection, and 
if the defect was the proximate cause or a proximate cause of injuries 
to passengers on the bus, the common carrier would be liable for such 
injuries. 


6. Carriers § 19-——-bus running off highway — negligence by bus com- 
pany — prima facie case 


Plaintiff bus passengers made out a prima facie case of actionable 
negligence against defendant carrier by the introduction of evidence 
tending to show that they were injured when the bus in which they 
were passengers, without a prior collision or other apparent cause, ran 
off the highway into a ditch and struck a culvert. 
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7. Appeal and Error § 42— omission of charge from record — presump- 


10 


11. 


tions 


Where the judge’s charge is not in the record, it is presumed that 
he submitted the case to the jury upon every theory which the evidence 
justified and instructed correctly on every principle of law applicable 
to the facts. 


Evidence § 49—- expert opinion testimony as to causation 


When a jury’s inquiry relates to cause and effect in a field where 
special knowledge is required to answer the question, the purpose of 
expert testimony is likely to be thwarted or perverted unless the ex- 
pert witness is allowed to express a positive opinion as to causation 
rather than being confined to testimony as to whether a particular 
event or condition “could” or “might” have produced the result in 
question. 


. Carriers § 19— bus running off road —- defect in steering mechanism — 


e 


sufficiency of evidence 


In an action to recover for injuries received by plaintiff bus pas- 
sengers when the bus ran off the highway into a ditch and struck a 
culvert, the evidence was sufficient to support a finding that a de- 
fective steering mechanism caused the bus to leave the highway where 
there was evidence tending to show that as the bus approached the 
curve in which it left the road and after it left the road the wheels 
would not respond when the driver turned the steering wheel, and 
where there was expert testimony that the nuts on two bolts connect- 
ing the flanges in the steering mechanism were stripped and, in con- 
sequence, the bolts became loose and moved back and forth, that this 
movement finally severed the cotter pin at the end of each bolt, break- 
ing the connection between the power steering cylinder and the steer- 
ing arm, and that there would be no steering power available to the 
wheel upon the separation of the flanges. 


Bailment § 5; Carriers § 19—bailor of bus used by common carrier — 
duty of inspection — liability to carrier and third person 


The owner of a nine-year-old bus leased to a common carrier had 
the duty to have it inspected carefully by a qualified mechanic before 
it was delivered to the carrier; this duty was imposed by law as well 
as by contract with the carrier, and its breach would render the owner 
liable not only to the carrier but also to a third person injured thereby. 


Carriers § 19; Evidence § 54— expert opinion that defects would be 
visible to competent mechanic — admissibility 


In this action to recover for injuries to passengers on a bus leased 
by defendant common carrier from the defendant owner, the trial court 
committed prejudicial error in the exclusion of testimony by defendant 
carrier’s expert mechanic that, based upon his personal examination 
of the steering mechanism of the bus, it was his opinion that the con- 
ditions which he found and described (and upon which he based his 
conclusion that a defect in the steering mechanism caused the accident 
in question) would have been visible to a competent mechanic prior to 
the time the bus was delivered to defendant carrier on the day of the 
accident, that the condition must have existed during two or three 
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thousand miles of operation before it could have caused the steering 
to fail, and that the condition would have been visible to a trained 
mechanic by the looseness between the two flanges of the steering 
cylinder and the steering rod and by the cracking of the dirt, dust and 
road accumulation in the joint. 


Bailment § 6; Carriers § 19— injuries to passengers on leased bus — 
liability of bus owner to carrier 


In an action to recover for personal injuries received by pas- 
sengers on a bus leased by defendant common carrier from the defend- 
ant owner when the bus ran off the highway and struck a culvert, the 
owner would not be liable to the carrier in any amount if the jury 
should find that the bus left the highway solely because of negligence 
by the carrier’s driver or that the bus left the highway because of a 
defect in the steering mechanism which could not have been discovered 
by the owner in the exercise of proper care prior to delivery of the 
bus to the carrier. 


Bailment § 6; Carriers § 19; Negligence § 11—injury to bus pas- 
sengers — leased bus —- pre-existing defect —indemnity of carrier by 
owner 


In an action to recover for personal injuries received by passengers 
on a bus leased by defendant common carrier from defendant owner, 
the common carrier would be entitled to recover indemnity from the 
owner if the jury should find that the accident was caused by a pre- 
existing defect in the steering mechanism which a competent mechanic 
could and should have discovered by a proper inspection of the bus 
prior to its delivery to the common carrier, since the negligence of the 
owner was primary and that of the common carrier in failing to pro- 
vide a safe bus for its passengers was secondary. 


Bailment § 6; Carriers § 19; Torts § 2—/injuries to bus passengers — 
leased bus — contribution by owner to carrier 

In an action to recover for injuries received by passengers on a 
bus leased by defendant common carrier from defendant owner, the 
common carrier would be entitled to contribution from the owner if 
the jury should find that the owner was guilty of actionable negligence 
in furnishing the carrier with a defective bus, that the carrier’s driver 
was negligent in the manner in which he operated the bus, and that 
the negligence of both concurred in proximately causing the accident 
in which plaintiffs were injured. G.S. 1B-1; G.S. 1B-3. 


APPEAL by defendant, Virginia Dare Transportation Com- 


pany, under G.S. 7A-30(2), from the decision of the Court of 
Appeals affirming the judgment of Tillery, J., entered at the 
10 April 1972 Civil Session of DARE. 


These two actions for personal injuries arose out of the 


same occurrence and were consolidated for trial. The following 
facts are undisputed: 


N.C. ] SPRING TERM 1973 737 
Mann v. Transportation Co. and Tillett v. Transportation Co. 


On 17 September 1968, about 1:00 p.m., plaintiffs Mann and 
Tillett were paying passengers on a bus being operated by Rob- 
ert L. Gibbs, an employee of defendant Virginia Dare Trans- 
portation Company (Transportation Company) on a regularly 
scheduled trip from Manteo, North Carolina, to Norfolk, Vir- 
ginia, via Elizabeth City, North Carolina. The day was clear 
and the highway was dry. At a point on N. C. Highway No. 34 
about 414 miles south of Currituck Courthouse, the asphalt high- 
way curves slightly to the west through flat, open country. The 
bus entered but failed to follow this curve to the left. Instead, the 
marks showed the bus went off onto the right shoulder of the 
road “in the point of curve.” The marks led onto the 12-15 
foot shoulder, ‘‘continued along the shoulder northward,” grad- 
ually bearing into the ditch. The bus went down the ditch, or 
partially on the shoulder and partially in the ditch, for 225 feet 
and struck a culvert. When it hit the culvert the bus “jumpéd 
up in the air, and went over [it]”; the force of the impact 
“popped out” both windshields. Thereafter, completely out of 
control, it continued down the ditch for 219 feet before coming 
to a gradual stop. 


When the bus came to a stop both plaintiffs had received 
injuries which required their hospitalization. 


The 1959 GMC bus, which was owned by defendant Caro- 
lina Coach Company (Coach Company), had been leased to 
Transportation Company. The lease required Coach Company 
to furnish Transportation Company “sufficient buses to operate 
three (3) roundtrip schedules daily between Norfolk, Virginia, 
and Manteo, North Carolina, said buses to be complete with 
tires, gas, and oil, or diesel fuel, and complete maintenance in- 
cluding repairs for mechanical road failures.” Transportation 
Company’s bus drivers were required to accept the buses which 
Coach Company delievered to them and to report any mechanical 
defects to Coach Company. 


Hach plaintiff sued both Transportation Company and 
Coach Company, alleging that she was injured by their joint and 
concurring negligence as specified in her complaint. Each de- 
fendant denied plaintiffs’ allegations as to its negligence, pled 
the sole negligence of the other defendant as the cause of the 
accident, and set up cross actions under G.S. 1A-1, Rule 13(¢) 
against the other for “complete indemnity or for contribution”’ 
as the facts might warrant in the event an issue of negligence 
was answered against it. 
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Transportation Company alleged that the bus left the high- 
way because of a sudden and totally unexpected failure of its 
steering mechanism; that Coach Company had negligently failed 
to inspect, discover, and repair the defective steering mechanism 
before delivering the bus to Gibbs, thereby breaching its duty to 
furnish Transportation Company a safe and properly working 
vehicle. It alleged Coach Company’s primary liability to plain- 
tiffs and, in the alternative, Coach Company’s liability for con- 
tribution in the event negligence on the part of Gibbs was found 
to be a proximate cause of plaintiffs’ injuries. 


Coach Company alleged that it had furnished Transporta- 
tion Company a bus in “excellent condition,” and that it had 
been carefully inspected, maintained, and checked to be certain 
that it met all safety requirements and had no mechanical de- 
fects; that if Gibbs drove the bus into a ditch and over a culvert 
Transportation Company was solely responsible for his negli- 
gence; that Transportation Company had contracted to indem- 
nify Coach Company against any liability on account of its 
negligent operation of Coach Company’s leased buses. In the 
alternative, Coach Company alleged that, if it should be shown 
to have been guilty of actionable negligence, Transportation 
Company was a joint tort-feasor and liable to contribute to 
plaintiffs’ recovery. 


Plaintiff Mann’s version of the events preceding the acci- 
dent is as follows: Gibbs stopped the bus at Caleb Poyner’s 
filling station in Barco and procured ‘‘a soda and a cake.” He 
ate the cake and drank the soft drink as he was driving “and 
then he stuck the bottle out the window just like he was going 
to throw the bottle out, and the bus ran off the road.” 


On cross-examination she testified, ‘‘While the bus was on 
the shoulder the driver was trying to pull the bus back on the 
road. He was trying to pull it but the bus wouldn’t come. ... 
[H]e was turning the steering wheel to his left. But the bus 
wouldn’t go back, and the bus went onto the shoulder and got up 
there to the place that has been referred to as where there was 
a culvert and went on to where it stopped. And the driver never 
was able to get it back on the pavement though he was pulling 
the wheel to the left. The shoulder was fairly level. The bus 
went along on the shoulder for a couple of hundred feet or so 
before it got to the ditch where the culvert was. He was throw- 
ing the Coca-Cola out the window with his left hand—and the 
bus ran off on the right.” 
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Plaintiff Tillett was unable to say how the accident hap- 
pened, and the third passenger on the bus did not testify. 


The investigating officer, Highway Patrolman B. G. Price, 
as a witness for plaintiff, testified, inter alia, that the bus was 
extensively damaged on its right side, underneath as well as 
where the body had struck the culvert, and the windshield was 
out; that he was able to turn the steering wheel all the way 
around; that it spun around but did not turn the front wheels 
of the bus; that when he asked Gibbs “what happened to cause 
the accident” Gibbs’ reply was that he did not know—-he did 
not say that the steering mechanism of the bus had failed. 


At the conclusion of plaintiffs’ evidence, Coach Company 
moved for a directed verdict in each case because (1) plaintiffs 
had not shown that there was any mechanical defect in the bus 
at the time it was delivered to Transportation Company; and 
(2) Coach Company was not liable for the negligence of the 
driver of the bus, an employee of Transportation Company. 
Judge Tillery allowed Coach Company’s motions and entered 
judgments that each plaintiff have and recover nothing of de- 
fendant Coach Company. 


Transportation Company’s motion for a directed verdict, 
made on the ground that plaintiffs had failed to make out a 
prima facie showing of actionable negligence, was denied. Trans- 
portation Company then offered evidence which tended to show: 


At 6:00 a.m. on 17 September 1968, at its garage in Nor- 
folk, Coach Company delivered to Gibbs the bus which was later 
involved in the accident in suit. It was a substitute bus which 
Gibbs had not driven before. From Norfolk, he drove his reg- 
ular 113-mile route to Manteo, a round trip which he made 
three times a week. On this day he arrived at Manteo at 9:10 
a.m. and left there on the return trip to Norfolk at 11:30 a.m. 
After having made six regularly scheduled stops, the last being 
at the Coinjock post office to pick up the mail, Gibbs did not 
stop again until the bus came to rest in the ditch after the acci- 
dent. He did not stop at Poyner’s filling station or at any other 
place in the Barco community. At no time during the journey 
did he have in his possession any soda, Coca-Cola, or cake. 


The bus approached the “left curve” about 414 miles from 
the Currituck Courthouse at a speed of about 55 MPH. When 
Gibbs turned the steering wheel to the left in order to round 
the curve the wheels did not respond. The bus continued on a 
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straight course as he continued to turn the steering wheel to the 
left. He applied the brakes as soon as he saw the bus was not 
making the turn as it should and before the bus left the pave- 
ment. Then he let up on the brakes and applied them again. 
The right wheels of the bus went into the ditch, and the bus 
left brake marks on the shoulder as it traveled approximately 
200 feet down the ditch before it hit a culvert. After it struck 
and went over the culvert, the bus was entirely out of control; 
it then traveled about 200 feet before coming to a gradual stop 
with the front end sitting up on the road embankment. 


On the trip from Norfolk to Manteo and the 45-mile run 
from Manteo to the scene of the accident Gibbs experienced no 
difficulty in driving or steering the bus. Until he arrived at the 
“left curve,” he had suspected no trouble. Gibbs testified that 
he told Patrolman Price he did not know what happened but 
that something went wrong with the steering wheel. 


Leonard D. Quidley, another bus driver employed by Trans- 
portation Company who happened to be in the vicinity at the 
time of the wreck, arrived at the scene ten minutes before the 
highway patrolman. In response to his questions Gibbs told him 
that he did not know what happened; “that the steering wheel 
made no contact with the wheels.” Quidley then turned the steer- 
ing wheel and ascertained that the front wheels did not turn 
with it. This bus was equipped with power steering. The bus 
was damaged on the right front and side with “right much 
damage” under the right side. 


Interrogatories answered by Coach Company’s president 
provided the following information: The bus was removed from 
the ditch about noon on the day following the accident, 18 Sep- 
tember 1968. It was towed to Coach Company’s garage in Nor- 
folk where a general inspection was made of all damage to the 
bus. There two bolts were removed from the booster flange 
of the steering mechanism. These bolts were steel, 3/8ths of an 
inch wide and 114 inches long and U.S.S. thread. No repairs 
were made to the bus until sometime after 1 October 1968 when 
the bus was removed to Coach Company’s garage in Raleigh. 
Final repairs were completed about 15 December 1968. 


Transportation Company examined as a witness John C. 
Jeffries, whom the court found to be an expert mechanic and 
a mechanical damage analyst. His testimony, except when 
quoted, is summarized as follows: 


N.C.] SPRING TERM 19738 741 


Mann vy. Transportation Co. and Tillett v. Transportation Co. 


On 23 September 1968 Coach Company’s supervisor of 
maintenance showed Jeffries the two bolts which had been 
removed from the booster flange of the bus’ power steering 
mechanism. There were no nuts with the bolts at the time 
Jeffries examined them, and he never saw the nuts. He found 
“small rings of steel intertwined in the threads of the bolts that 
made the bolts move on the outside of the thread, and there 
were several of these small rings of steel intertwined in there 
that were loosely fitting in the thread. At the time of [his] 
examination, the small steel rings that were intertwined were 
not a part of the bolt. The intertwined steel rings in the threads 
of the bolt, in [his] opinion, were the threads from the nuts 
that had been on the bolts at one time.” 


On 11 October 1968 Jeffries examined the bus itself. He 
found it “heavily damaged on the right front section, and along 
the right side; the step well and the entrance door opening were 
badly misaligned. The floor was buckled and the power steer- 
ing cylinder was disconnected from the extension to the steer- 
ing arm.” 


In the power steering mechanism of this bus the booster 
flange, a three-inch square steel plate on the power steering 
cylinder, is an integral part of the cylinder. It extends the 
cylinder to the steering arm, which also has a square flange 
corresponding exactly with the flange on the power steering 
cylinder. Holes, three-eights of a inch in diameter, in each 
of the four corners of both the power steering cylinder’s flange 
and the steering-arm flange permit them to be bolted together. 
“The purpose in having the two flanges together is so that the 
power of the manual steering and the hydraulic steering both 
could be transmitted to the wheel. If the flanges were not to- 
gether or should become separated then there would be no 
steering power available to the wheel. ... [Jeffries] examined 
the flanges and found no damage except wear in the holes . 
where the bolts went through; there was some evidence of wear 
in the holes. There was not any visible exterior damage to the 
power cylinder ... at the time [he] examined it. There wads 
not any visible exterior damage to the power cylinder. .. .” 


In answer to a hypothetical question based (1) upon the as- 
sumption that on 17 September 1968 Gibbs had driven the bus 
158 miles without any difficulty prior to the time it left the pave- 
ment of Highway No. 34 and ran into a ditch when the 
front wheels failed to respond to the turning of the steering 
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wheel as the bus entered a slight curve at 55 MPH; and (2) 
upon his personal examination of the steering system of the 
bus and the two bolts which had been removed from it, Jeffries 
testified that he had an opinion as to what could or might have 
caused the steering system to fail. He said: 


“My opinion is that the nuts, when they were placed on 
the bolts and tightened, were tightened to a point beyond the 
torque, or the point of pressure to tighten the bolts that is 
recommended, and that as a result the thread in the nut strip- 
ped, leaving the small pieces of the thread in the nut on the 
bolt, and the nut therefore became loose and would move back 
and forth to some extent, the cotter pin, which goes through 
the small hole at the end of the bolt, would have sheared, it is 
made of a very soft material, the pressure would shear this 
cotter pin, it is very small and made of very soft material, shear 
it off, and the connection is broken.” 


Thereafter, upon Coach Company’s objection, the court ex- 
cluded Jeffries proffered opinion that a reasonable inspection 
by a competent mechanic would have discovered the loose bolts 
which connected the flanges prior to the time the bus was de- 
livered to Gibbs. 


At the conclusion of Transportation Company’s evidence, 
Coach Company moved for directed verdicts on Transportation 
Company’s cross actions for indemnity or contribution upon the 
following grounds: 


(1) The evidence disclosed no negligence on the part of 
Coach Company which was the proximate cause of the accident 
in suit; 

(2) The evidence failed to establish that the bus was de- 
livered to Transportation Company in an unsafe condition; or 


(3) If the evidence did establish a mechanical defect in the 
steering mechanism of the bus at the time of delivery, it was a 
defect which Coach Company could not have discovered by rea- 
sonable inspection. 


The motion was granted and judgment entered that Trans- 
portation Company have and recover nothing of Coach Company. 
Each plaintiff’s case was submitted to the jury on the issues 
of Transportation Company’s negligence and plaintiffs’ dam- 
ages. The jury answered the issues in favor of plaintiffs, and 
judgments were entered that each plaintiff recover $10,000.00 
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against Transportation Company. Transportation Company did 
not appeal from the judgments entered upon these verdicts, but 
it did appeal from the judgments dismissing its cross actions 
against Coach Company. 


The Court of Appeals held that Transportation Company 
had offered no competent evidence either that Coach Company 
knew of any defect in the steering mechanism of the bus when 
it delivered the bus to Gibbs on 17 September 1968 or that, by 
the exercise of reasonable care, it could have discovered any 
such defect prior to the accident. See Mann v. Transportation 
Company and Tillett v. Transportation Company, 17 N.C. App. 
256, 194 S.E. 2d 164 (19738). One member of the panel having 
dissented, Transportation Company appealed to this Court as 
a matter of right. 


J. Kenyon Wilson, Jr.; White, Hall & Mullen by Gerald F. 
White and John H. Hall, Jr., for Virginia Dare Transportation 
Company, Incorporated, defendant appellant. 


James, Speight, Watson and Brewer by W. W. Speight and 
William C. Brewer, Jr.; Allen, Steed and Pullen by Arch T. 
Allen Ill, for Carolina Coach Company, defendant appellee. 


SHARP, Justice. 


Transportation Company’s liability to plaintiffs has been 
finally determined. It did not appeal from the Judgments which 
plaintiffs recovered against it on account of the injuries they 
sustained in the bus accident in suit. This appeal presents the 
questions (1) whether Transportation Company offered any 
evidence tending to show that negligence on the part of Coach 
Company caused the bus accident in which plaintiffs were in- 
jured; and (2), if so, whether Coach Company’s liability to 
Transportation Company is for indemnity or contribution. 


[1] Transportation Company, a common carrier, is not an in- 
surer of its passengers; it is liable only for negligence proxi- 
mately causing injury to them. However, a carrier owes to the 
passengers whom it undertakes to transport “the highest degree 
of care for their safety so far as is consistent with the practical 
operations and conduct of its business.” White v. Chappe'l, 219 
N.C. 652, 659, 14 S.E. 2d 848, 847 (1941). See Harris v. Grey- 
hound Corp., 248 N.C. 346, 90 8.E. 2d 710 (1956); Garvey v. 
Greyhound Corp., 228 N.C. 166, 45 S.E. 2d 58 (1947); 14 Am. 
Jur. 2d Carriers § 918 (1964). 
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[2] The high degree of care, which a carrier operating under 
a public franchise owes to its passengers, is a nondelegable duty. 
See Pennsylvania Co. v. Roy, 102 U.S. 451, 26 L.Ed. 141 (1880); 
Dixie Stage Lines v. Anderson, 222 Ala. 678, 1384 So. 23 (19381) ; 
Colton v. Ship-by-Truck Co., 337 Mo. 280, 85 S.W. 2d 80 
(1985) ; Simpson v. Gray Line Co., 226 Ore. 71, 358 P. 2d 516 
(1961). See also Morgan v. Chesapeake & Ohio Ry. Co., 127 Ky. 
438, 105 S.W. 961 (1907); Western Maryland R. R. v. State, 
95 Md. 637, 538 A. 969 (1902); Virgil v. Riss & Co., 241 S.W. 
2d 96 (Mo. App. 1951); Prosser, Law of Torts 470 (4th ed. 
1971); 41 Am. Jur. 2d Independent Contractors § 39 (1968). 
“[TA] passenger who sustains an injury by reason of the fact 
that the obligatory measure of care was not exercised is entitled 
to hold the carrier responsible, although the conditions or occur- 
rences which caused the injury resulted from the negligence of 
an independent contractor.” Annot., 29 A.L.R. 7386, 784 (1924). 


[3, 4] “Among the duties falling upon a common carrier of 
passengers are the important ones of providing adequate con- 
veyances with sufficiently strong and serviceable equipment for 
the safe transportation of its passengers, and of inspecting such 
conveyances and equipment at proper intervals and keeping 
them in good repair.” 14 Am. Jur. 2d Carriers § 1028 (1964). 
See 18 C.J.S. Carriers § 735 (1939). The purchase of equipment 
from a reputable source “does not relieve the carrier of the 
further duty to inspect and test the equipment or appliances, 
and hence where an accident results from a defect which might 
have been discovered by a proper test made by the carrier, it 
is liable therefor.” 14 Am. Jur. 2d Carriers § 10380 (1964). Nor 
may a carrier relieve itself of the duty to exercise the highest 
degree of care to provide safe buses by leasing its transporta- 
tion facilities from another carrier or corporation which has 
contracted to furnish and keep such equipment in proper con- 
dition. ““[T]he carrier cannot delegate the performance of this 
duty and escape liability for its nonperformance.” 18 C.J.S. 
Carriers § 741(a) (1989). See 14 Am. Jur. 2d Carriers § 898 
(1964). 


[5] Thus, if the bus which Coach Company delivered to Gibbs 
on the morning of September 17, 1968 contained a pre-existing 
defect in the steering mechanism which could or should have 
been discovered by a proper inspection, and if the defect was 
the proximate cause or a proximate cause of plaintiffs’ injuries, 
Transportation Company would be liable to plaintiffs. 
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In Simpson v. Gray Line Co., supra, the plaintiff passenger 
was injured in a bus accident which occurred when a tire blew 
out. The defendant bus company attempted to avoid liability by 
showing that its tires were rented from a third party. The 
Oregon Supreme Court said: “[Tjhis fact [was] immaterial in 
determining the issue before the court. There is a duty upon 
the carrier to furnish tires that are fit for the intended use. . . .” 
Id. at 74, 358 P. 2d at 517. “[T]he defendant-carrier could not 
delegate its duty to a third party, 7.e., to a tire company which 
supplied tires on a rental agreement. Pennsylvania Co. v. Roy, 
supra... .” Id. at 76, 358 P. 2d at 518. | 


[6,7] Plaintiffs in this case made out a prima facie case of 
actionable negligence against Transportation Company by the 
introduction of evidence tending to show that they were injured 
when the bus in which they were passengers, without a prior 
collision or other apparent cause, ran off the highway into a ditch 
and struck a culvert. Greene v. Nichols, 274 N.C, 18, 161 S.E. 2d 
521 (1968); Simpson v. Gray Line Co., supra; 2 Stansbury, 
North Carolina Evidence § 227 (Brandis rev. 1973); Annot., 
79 A.L.R. 2d §§ 23(b), 31(a) (1961); 14 Am. Jur. 2d Carriers 
§ 1161 (1964); 18 C.J.S. Carriers § 764(f) (4) (1989). Thus, 
plaintiffs would have been entitled to go to the jury as against 
Transportation Company without plaintiff Mann’s testimony 
that the bus driver consumed “soda and cake” while operating 
the bus and then threw or attempted to throw the bottle out the 
window just before the bus ran off the highway. The jury, 
therefore, was not required to accept this testimony in order 
to answer the issues in favor of plaintiffs. We, of course, can- 
not know upon what theory the jury answered the issues of 
negligence in favor of the plaintiffs. The judge’s charge is not 
in the record, but the presumption is that he submitted the 
case to the jury upon every theory which the evidence justified 
and “instructed correctly on every principle of law applicable 
to the facts.” Jones v. Mathis, 254 N.C. 421, 428, 119 S.E. = 
200, 205 (1961). 


The specific questions which determine this appeal are 
(1) whether Transportation Company offered evidence suffi- 
cient to sustain a finding that a defect in the steering mechanism 
caused the leased bus to leave the highway ; and (2), if so, 
whether Coach Company, in the exercise of proper care under 
the circumstances, could have discovered the oct Door to the 
time it delivered the bus to Gibbs. | 


746 IN THE SUPREME COURT [283 
Mann vy. Transportation Co. and Tillett v. Transportation Co. 


On Coach Company’s motion for a directed verdict all the 
evidence which tends to support Transportation Company’s case 
against it must be taken as true and considered in the light 
most favorable to Transportation Company. Transportation 
Company is entitled to the benefit of every reasonable inference 
which may legitimately be drawn from the evidence. Kelly v. 
Harvester Co., 278 N.C. 158, 179 S.E. 2d 896 (1971); Bowen v. 
Gardner, 275 N.C. 363, 168 S.E. 2d 47 (1969); Phillips, 1970 
Supplement to 2 McIntosh, N. C. Practice and Procedure 
§ 1488.15. Therefore, on this motion, Gibbs’ statement that he 
neither threw nor attempted to throw a bottle from the bus and 
had no cake or soft drink on the bus at any time during the trip 
on which plaintiffs were injured must be accepted as true, and 
plaintiff Mann’s testimony that the bus ran off the road just 
as Gibbs prepared to throw a soda bottle out the window must 
be disregarded. It follows that, for the purpose of this motion, 
the only evidence of negligence on the part of Transportation 
Company is the fact that the bus suddenly left the highway in a 
curve. 


Gibbs’ testimony negated any negligence in his manner of 
operating the bus. His statement that, as he approached the 
curve in which the bus left the road, he turned the steering 
wheel as usual but ‘“‘the wheels did not answer to the steering 
wheel’’; that although he kept turning the wheel to the left and 
applied his brakes, the bus kept to the right and into the ditch 
was corroborated by plaintiff Mann. She said that before the 
bus went into the ditch the driver was trying to pull it back 
onto the road but it would not come; that “he was turning the 
steering wheel to his left but the bus wouldn’t go back and the 
bus went on the shoulder... .” 


The foregoing evidence tends to show that a defect in the 
steering mechanism caused the bus to go into the ditch and to 
negate Coach Company’s contentions (1) that the steering gear 
was damaged by its collision with the culvert, and (2) that 
“there was absolutely no evidence of any defect existing prior 
to the accident.” 


The evidence does not show the exact date on which repairs 
began. Coach Company’s president, in answer to interrogatories 
not specifically directed to this point, said that the repairs were 
not begun until after 1 October 1968, and they were completed 
about 15 December 1968. It is a fair inference that repairs had 
not been begun at the time Transportation Company’s expert 
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damage analyst, Mr. Jeffries, examined the bus on 11 October 
1968. At that time the whole right front section and the right 
side of the body was damaged and misaligned; the floor of the 
bus was buckled and the power steering cylinder disconnected 
from the extension of the steering arm. Nothing he saw sug- 
gested that any repairs had then been made or attempted. 


Interrogatories answered by Coach Company’s president on 
23 March 1972 disclosed that on the day after the accident the 
bus was towed from the scene of the accident to Coach Com- 
pany’s garage in Norfolk. Coach Company found no missing 
parts from the steering mechanism at the scene. 


On the day after the accident, in Norfolk, ‘‘a general in- 
spection was made of all the damage to the bus, including the 
steering mechanism.” At that time Coach Company removed 
two bolts from the steering mechanism—two bolts from the 
booster flange. The record contains no explanation of why 
Coach Company removed these bolts. On 23 March 1972, at the 
time the interrogatories were answered, the bolts were in the 
possession of Coach Company’s attorneys. They were in the pos- 
session of Coach Company’s supervisor of maintenance when 
Jeffries examined them on 23 September 1968. 


Jeffries testified that the function of the two bolts was to 
unite the booster flange on the power steering cylinder and the 
flange on the steering arm. The small rings of steel entwined 
in the threads on these bolts and the wear in the holes in the 
flanges from which the bolts were removed caused Jeffries to 
conclude that the steel rings were threads stripped from the 
nuts which had been on the bolts; that in consequence of the 
stripping the nuts became loose, worked back and forth, and 
eventually sheared the cotter pin at the end of the bolt, thereby 
breaking the connection between the two flanges; and that this 
severance could or might have caused the steering system to fail 
when Gibbs attempted to steer the bus around the left curve. 


It is apparent that, in phrasing the hypothetical question 
which elicited the foregoing opinion from Jeffries, counsel was 
observing the rule stated in 1 Stansbury, North Carolina Evi- 
dence § 187, at 458 (Brandis rev. 1973), that if the question 
relates to cause and effect an expert witness “should be asked 
whether in his opinion a particular event or condition could 
or might have produced the result in question, not whether it 
did produce such result.” This form of question clearly invited 
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the argument, which Coach Company makes, that could or might 
have in Jeffries’ answers amounts to nothing more than his 
speculation as to possibilities. The situation here produced dem- 
onstrates the validity of Professor Henry Brandis’ comment 
that an expert witness should be allowed “to make a positive 
assertion of causation when that conforms to his true opinion, 
reserving ‘could’ and ‘might’ for occasions when he feels less 
certainty”; that if the expert witness, “though holding a more 
positive opinion, is forced to adopt the ‘could’ or ‘might’ formula, 
then the result is patently unjust, unless the more positive opin- 
ion may be said to be inherently incredible.” 1 Stansbury, North 
Carolina Evidence § 187, at 455 & n. 97 (Brandis rev. 1973). 
See also the comment of Justice Higgins in Apel v. Coach Co., 
267 N.C. 25, 80, 147 S.E. 2d 566, 569-70 (1966). Cf. Service Co. 
v. Sales Co., 259 N.C. 400, 414, 181 S.E. 2d 9, 20 (1963). 


{8} When a jury’s inquiry relates to cause and effect in a field 
where special knowledge is required to answer the question, the 
purpose of expert testimony is likely to be thwarted or perverted 
unless the expert witness is allowed to express a positive opin- 
ion (if he has one) on the subject. Here, however, Jeffries testi- 
fied without objection that, in his opinion, the nuts on the bolts 
connecting the flanges in the steering mechanism were stripped 
and, in consequence, the bolts became loose and moved back and 
forth, wearing the holes through which the bolts connected the 
flanges; that this movement in the flanges finally severed the 
cotter pin at the end of each bolt, breaking the connection be- 
tween the power steering cylinder and the steering arm. Jeffries 
had previously testified that should these flanges become sepa- 
rated there would be no steering power available to the wheel. 


[9, 10] We hold that sufficient evidence was produced at the 
trial to support a finding that a defective steering mechanism 
caused the bus to leave the highway. The remaining question 
is whether Transportation Company offered any evidence tend- 
ing to show that Coach Company, by a proper inspection, could 
have discovered the defect prior to delivering the bus to Gibbs 
on 17 September 1968. The bus was a nine-year-old substitute 
bus. Its age and the purpose of its use intensified Coach Com- 
pany’s duty to have it inspected carefully by a qualified mechanic 
before it was delivered to Transportation Company. This duty 
was imposed by law as well as by its contract with Transporta- 
tion Company, and its breach would render Coach Company 
liable not only to Tranportation Company but also to a third 
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person injured thereby. Roberts v. Memorial Park, 281 N.C. 
48, 187 S.E. 2d 721 (1972) ; Wilcox v. Motors Co., 269 N.C. 473; 
153 S.E. 2d 76 (1967) ; Comment, Products Liability—Liability 
of the Bailor for Hire for Personal Injuries Caused by Defective 
Goods, 51 N.C.L. Rev. 786 (1978); 1 Strong, N. C. Index 2d 
Automobiles § 23 (1967); 8 Am. Jur. 2d Automobiles and High- 
way Traffic §§ 668, 704 (1963) ; Annot., 46 A.L.R. 2d 407, 448 
(1956). 


[11] In response to a series of questions, had Jeffries been 
permitted to do so, he would have testified in substance as fol- 
lows: Based upon his personal examination of the entire steer- 
ing mechanism of the bus, including the bolts from the two 
separated flanges, in his opinion, the conditions which he found 
(and upon which he based his conclusion that a defect in the 
steering mechanism caused the bus to leave the highway) would 
have been visible to a competent mechanic prior to the time the 
bus was delivered to Gibbs; that the condition must have existed 
during two or three thousand miles of operation before it could 
or might have caused the connection between the flanges to be 
broken and the steering to fail; that the condition would have 
been visible to a trained and competent mechanic ‘‘by the loose- 
ness between the two flanges of the steering cylinder and the 
steering rod, and the cracking of the dirt, dust and road accumu- 
lation in the joint which would signify that the joint was work- 
ing, that is, moving, when it should be absolutely tight and 
stationary. The two pieces should not work or move against 
each other . . . and the nuts and bolt heads would have moved 
some small amount from their original position, leaving marks 
of the original position on the flanges.” 


We hold that the foregoing evidence was competent and its 
rejection was error entitling Transportation Company to a new 
trial. Jeffries was an expert mechanic and analyst of damage 
to mechanical devices. As such his opinion on the matter under 
investigation could have been helpful to the jury. 1 Stansbury, 
North Carolina Evidence §§ 132-384 (Brandis rev. 19738). To 
show the nexus between a mechanical defect and an accident 
‘“Tt]he most convincing evidence is an expert’s pinpointing the 
defect and giving his opinion on the precise cause of the accident 
after a thorough inspection.” Stewart v. Budget Rent-A-Car 
Corp., 52 Hawaii 71, 76, 470 P. 2d 240, 243 (1970). 


[12] Upon the retrial of this case if the jury should find that 
the bus left the highway solely because of the negligent manner 
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in which Gibbs operated the bus, Coach Company would not be 
liable to Transportation Company in any amount. See Anderson 
v. Robinson, 275 N.C. 182, 165 S.E. 2d 502 (1969). If the jury 
should find that the bus left the highway because of a defect 
in the steering mechanism but that, in the exercise of proper 
care, Coach Company could not have discovered the defect prior 
to delivering the bus to Gibbs, Coach Company would have no 
liability to Transportation Company. 


[13] If the jury should find that the bus left the highway be- 
cause of a pre-existing defect in the steering mechanism which 
a competent mechanic could and should have discovered by a 
proper inspection of the bus prior to its delivery to Gibbs, Trans- 
portation Company would be entitled to recover indemnity from 
Coach Company. If this was the situation the two companies 
were not in equal fault. Coach Company, an independent con- 
tractor, had contracted with Transportation Company to furnish 
it buses for the transportation of passengers and to maintain the 
buses. However, Transportation Company, a common carrier, 
could not delegate to Coach Company its duty to use the highest 
degree of care to provide safe buses for its passengers. Under 
these circumstances, therefore, if Transportation Company was 
operating a bus with a pre-existing defect in the steering mech- 
anism which Coach Company should have discovered, the 
negligence of Coach Company was primary and that of Trans- 
portation Company was secondary. See Hendricks v. Fay, Inc., 
273 N.C. 59, 159 S.E. 2d 362 (1968); Edwards v. Hamill, 262 
N.C. 528, 188 S.E. 2d 151 (1964); Steele v. Hauling Co., 260 
N.C. 486, 183 S.E. 2d 197 (1963) ; Newsom v. Surratt, 287 N.C. 
297, 74 S.E. 2d 732 (1958); Motor Lines v. Johnson, 281 N.C. 
367, 57 S.E. 2d 888 (1950); Prosser, Law of Torts 310-13 (4th 
ed. 1971). Coach Company concedes that if there was a defect in 
the bus, Transportation Company had no knowledge of it. 


The fact that defendant Coach Company, which plaintiffs 
alleged to be a joint tort-feasor with defendant Transportation 
Company, was dismissed from plaintiffs’ suits at the close of 
plaintiffs’ evidence was merely an adjudication that plaintiffs 
had not offered any evidence tending to establish actionable 
negligence on the part of Coach Company. The dismissal did not 
adjudicate that, as between Transportation Company and Coach 
Company, the two companies were not liable to plaintiffs as 
joint tort-feasors. 


N.C.] SPRING TERM 19738 751 
Mann v. Transportation Co. and Tillett v. Transportation Co. 


[14] If, from evidence adduced at the retrial, the jury should 
find Coach Company was guilty of actionable negligence in 
furnishing Transportation Company a defective bus; that Gibbs 
was negligent in the manner in which he operated the bus; and 
that the negligence of both concurred in proximately causing 
the accident in which plaintiffs were injured, Transportation 
Company would be entitled to contribution from Coach Com- 
pany. See G.S. 1B-1, G.S. 1B-3 (1969); Pearsall v. Power Co., 
258 N.C. 689, 129 S.E. 2d 217 (1963). 


We are constrained to say that upon the next trial more 
carefully phrased hypothetical questions and more precise an- 
swers will greatly facilitate an understanding of the mechanical 
problems presented by the evidence. 


The decision of the Court of Appeals is reversed with direc- 
tions that the cause be remanded to the Superior Court of Dare 
County for a retrial in accordance with the rules of law stated 
in this opinion. 


New trial. 
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DISPOSITION OF PETITIONS FOR CERTIORARI TO THE COURT oF APPEALS 


ALLEN v. FOREMAN 
No. 126 PC. 
Case below: 18 N.C. App. 383 


Petition for writ of certiorari to N orth Carolina Court of 
Appeals denied 31 August 1978. 


BLACKLEY v. BLACKLEY 
No. 129 PC. 


Case below: 18 N.C. on 585. | 


Petition for writ of cértiorari to North Carolina Court of 
Appeals allowed 31 August 1973. 


FAGGART v. BIGGERS 
No. 1380 PC. 


Case below: 18 N.C. App. 366. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1973. 


FLOYD v. JARRELL 
No. 59 PC. 


Case below: 18 N.C. App. 418. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1978. 


FORSYTH COUNTY v. BARNEYCASTLE 
No. 144 PC. 


Case below: 18 N.C. App. 513. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1973. 
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DISPOSITION OF PETITIONS FOR CERTIORARI TO THE COURT OF APPEALS 


IN RE CONFINEMENT OF HAYES 
No. 188 PC. 
Case below: 18 N.C. App. 560. 
Petition by Attorney General for writ of certiorari to North 


Carolina Court of Appeals denied 1 September 19738. Appeal dis- 
missed 1 September 1978. 


IN RE YORK 
No. 184 PC. 
Case below: 18 N.C. App. 425. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1973. 


JORDAN v. CAMPBELL 
‘No. 16 PC. 
Case below 19 N.C. App. 97. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1973. 


KACZALA v. RICHARDSON 
No. 124 PC. 
Case below: 18 N.C. App. 446. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1978. 


LIVENGOOD v. RAILWAY CO. 
No. 131 PC. 
Case below: 18 N.C. App. 352. 


Petition for writ of. certiorari to North Carolina Court or 
Appeals denied 31 August 1973. | 
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DISPOSITION OF PETITIONS FOR CERTIORARI TO THE COURT OF APPEALS 


PHILPOTT v. KERNS 
No. 10 PC. 
Case below: 18 N.C. App. 668. 


Petition for writ of certiorari to North Carolina Court of 
Appeals allowed 31 August 1978. 


SIMS v. TRAILER SALES CORP. 
No. 9 PC. 
Case below: 18 N.C. App. 726. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1978. 


SMITH v. KILBURN 
No. 105 PC. 
Case below: 18 N.C. App. 204. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1973. 


STATE v. BAILEY 
No. 114 PC and No. 40. 
Case below: 18 N.C. App. 318. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1978. Motion of Attorney General to 
dismiss appeal for lack of substantial constitutional question 
allowed 31 August 1978. 


STATE v. BRANDON 
No. 186 PC and No. 50. 
Case below: 18 N.C. App. 488. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1973. Motion of Attorney General to 
dismiss appeal for lack of substantial constitutional question 
allowed 31 August 1973. 
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STATE v. CAMPBELL 
No. 155 PC. 
Case below: 18 N.C. App. 586. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1973. 


STATE v. CAUTHEN 
No. 149 PC. 
Case below: 18 N.C. App. 591. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1973. 


STATEH v. COBB 
No. 156 PC. 
Case below: 18 N.C. App. 221. 


Petition for writ of certiorari to North Carolina Court of 
Appeals allowed 31 August 1978. 


STATE v. FLOYD 
No. 164 PC. 
Case below: 18 N.C. App. 677. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1978. 


STATE v. FOX 
No. 139 PC. 
Case below: 18 N.C. App. 523. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1978. 
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DISPOSITION OF PETITIONS FOR CERTIORARI TO THE COURT OF APPEALS 


STATE v. HARRIS 
No. 157 PC. 
Case below: 19 N.C. App. 48. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 81 August 1978. 


STATE v. JONES 
No. 188 PC. 
Case below: 18 N.C. App. 581. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1973. 


STATE v. LEE 
No. 152 PC. 
Case below: 18 N.C. App. 580. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1973. 


STATE v. LEWIS 
No. 162 PC. 
Case below: 18 N.C. App. 681. 
Petition for writ of certiorari to North Carolina Court of 


Appeals denied 81 August 1978. Motion of Attorney General to 
dismiss appeal allowed 31 August 1973. 


STATE v. McDOUGALD 
No. 127 PC. 


Case below: 18 N.C. App. 407. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1978. 
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STATE v. MARTIN and PADGETT 
No. 119 PC. 


Case below: 18 N.C. App. 398. 


Petition by defendant Padgett for writ of certiorari to 
North Carolina Court of Appeals denied 31 August 1978. 


STATE v. MILLER 
No. 182 PC. 


Case below: 18 N.C. App. 489. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1973. 


STATE v. PHELPS 
No. 158 PC. 
Case below: 18 N.C. App. 603. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1978. 


STATE v. POWELL 
No. 168 PC. | + 
Case below: 18 N.C. App. 732. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1978. 


STATE v. RICE 
No. 150 PC. 
Case below: 18 N.C. App. 575. 3 : 


Petition for writ of certiorari to N orth Carolina Court d 
Appeals denied 31 August 1973. 
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STATE v. ROBERTS 
No. 187 PC. 
Case below: 18 N.C. App. 388. 
Petition for writ of certiorari to North Carolina Court of 


Appeals denied 31 August 1978. Motion of Attorney General to 
dismiss appeal allowed 31 August 1978. 


STATE v. SHELTON 
No. 148 PC. 
Case below: 18 N.C. App. 616. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1973. 


STATE v. WOOTEN 
No. 151 PC. 
Case below: 18 N.C. App. 652. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1978. 


STATE v. WRIGHT 
No. 74 PC. 
Case below: 18 N.C. App. 76. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1973. 


STATE v. YOUNG 
No. 147 PC. 


Case below: 18 N.C. App. 576. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1973. 
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WRIGHT v. HOLT 
No. 161 PC. 
Case below: 18 N.C. App. 661. 


Petition for writ of certiorari to North Carolina Court of 
Appeals denied 31 August 1973. 
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RULE 1 
Authority 


These rules are promulgated pursuant to the authority 
contained in G.S. 7A-877, and are effective January 1, 1973. 


RULE 2 
Organization; Officers; Meetings; Quorum 


. The Commission shall have a.Chairman, who is the Court 
of Appeals member, and a Vice-Chairman, who shall be elected 
by the members. The Vice-Chairman shall preside i in the absence 
6f the Chairman. The Commission shall also have a Secretary, 
who shall be elected by the members and perform such duties 
as the Commission may assign. The Vice-Chairman and Secre- 
tary shall serve for one-year terms, and may succeed themselves. 


The Commission shall Se on une call of the Chaicman or 
of any four members. , - 


A quorum for the aenauct of business shall consist of any 
four members, except as otherwisé provided in these rules. 


Each member of the: Commission, including the Chairman, 
Vice-Chairman, Secretary, or other presiding member, shall be 
a voting member. i | 


, , The Commission shall ordinarily meet in Raleigh, but may 
meet anywhere in the State. The‘Commission’s address is P. O. 
Box 1122, Raleigh, N. C. 27602. 


RULE 3 
Interested Party 


A judge who is a member of the Commission is disquali- 
fied from acting in any case in which he is a Paeneens except 
in his own defense. 


RULE 4 
Confidentiality of Proceedings 


(a) ALL papers filed with and proceedings before the Commis- 

sion are confidential, unless the respondent judge other- 

-. wise requests. The recommendations of the Commission to 

the Supreme Court, and the record filed in support of the 
recommendations are not confidential. 


N.C.] JUDICIAL STANDARDS COMMISSION RULES 765 


(b) At the request of the judge involved: 


1) when a judge is publicly charged with involvement in 
proceedings before the Commission and the result of 
such publicity is substantial unfairness to him, the Com- 
Mission may issue a short statement of clarification and 
correction; or 


2) when a judge is publicly associated with having engaged 
in serious reprehensible conduct or having committed 
a major offense, and after a preliminary investigation 
or a formal hearing it is determined that there is no 
basis for further proceedings or recommendations, the 
Commission may issue a short. explanatory statement. 


(c) Upon resolution of the Commission: 


when a formal hearing has been ordered in a proceed- 
ing and the Commission determines that the subject 
matter is generally known to the public and in which 
there is broad public interest, and the Commission fur- 
ther determines that confidence in the administration of 
justice is threatened due to lack of information concern- 
ing the status of the proceeding and the requirements 
of due process, the Commission may, after permitting 
the judge involved the right of consultation with the 
Commission, issue one or more short announcements 
confirming the hearing, clarifying the procedural as- 
pects, and defending the right of the judge to a fair 
hearing. 

(d) All written communications to a judge (counsel, guardian, 
guardian ad litem) pursuant to these rules shall be en- 
closed in a securely sealed inner envelope marked “Con- 
fidential.”’ 


RULE 5 
Defamatory Matter 
Testimony and other evidence presented to the Commis- 
sion is privileged in any action for defamation. No other pub- 
lication of such evidence shall be privileged, except that the 
record filed by the Commission in the Supreme Court continues 
to be privileged. | 


RULE 6 


Unfounded or Frivolous Complaints 


(a) Upon receipt of a written complaint that is obviously un- 
founded or frivolous, the Commission shall write a short 
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(b) 


(a) 


(b) 


letter of explanation to the complainant. The judge involved 
shall not be notified of these complaints unless otherwise 
determined. 


A determination that a complaint is unfounded or frivolous 
may be made by two Commission members one of whom 
must be a judge or attorney. Such determination may be 
reconsidered by the full Commission at its next meeting. 


RULE 7 
Preliminary Investigation 


The Commission, upon receiving a written complaint, not 
obviously unfounded or frivolous, alleging facts indicating 
that a judge may be guilty of wilful misconduct in office, 
wilful and persistent failure to perform his duties, habitual 
intemperance, conviction of a crime involving moral turpi- 
tude, or conduct prejudicial to the administration of justice 
that brings the judicial office into disrepute, or alleging 
that a judge is suffering from a mental or physical inca- 
pacity interfering with the performance of his duties, 
which incapacity is, or is likely to become, permanent, shall 
make a preliminary investigation to determine whether 
formal proceedings should be instituted. The Commission 
may also make a preliminary investigation on its own mo- 
tion. 


The judge shall be notified of the investigation, the nature 
of the charge, and whether the investigation is on the Com- 
mission’s own motion or upon written complaint, and 
afforded a reasonable opportunity to present such relevant 
matters as he may choose. Such notice shall be in writing, 
and may be transmitted by a member of the Commission, 
any person of suitable age and discretion designated by it, 
or by certified or registered mail. 


If the preliminary investigation does not disclose suf- 
ficient cause to warrant further proceedings, the judge 
shall be so notified, and the case closed. 


RULE 8 
Notice of Formal Proceedings 


After the preliminary investigation has been completed, 


if the Commission concludes that formal proceedings should be 
instituted, it shall promptly so notify the judge. Such notice 
shall be entitled “BEFORE THE JUDICIAL STANDARDS COMMIS- 
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SION, Inquiry Concerning a Judge, No. .’ The notice 
shall identify the complainant, and shall specify in ordinary 
and concise language the charge or charges against the judge. 
The judge shall be advised of alleged facts upon which such 
charges are based, and a copy of the verified complaint shall be 
furnished to the judge, and the notice shall advise the judge of 
his right to file a written, verified answer to the charges against 
him within 20 days after service of the notice upon him. The 
notice shall be served upon the judge by personal service by a 
member of the Commission, or some person of suitable age and 
discretion designated by it. If, after reasonable efforts to do so, 
personal service cannot be effected, service by certified or reg- 
istered mail is authorized. Notice by mail shall be addressed to 
the judge at his residence of record. 


RULE 9 
Answer 


(a) Within 20 days after service of the complaint and notice of 
formal proceedings the judge may file with the Commission 
an original and 8 copies of an answer, which shall be veri- 
fied. 


(b) The notice, complaint and answer constitute the pleadings. 
No further pleadings may be filed, and no motions may be 
filed against any of the pleadings. 


RULE 10 
Formal Proceedings 


Upon the filing of an answer, or upon the expiration of the 
time allowed for its filing, the Commission shall order a formal 
proceeding before it concerning the charges. The proceeding 
shall be held no sooner than 10 days after filing of the answer, 
or after the deadline for filing of the answer, unless the judge 
consents to an earlier hearing. The notice shall be served in the 
same manner as the notice of charges under Rule 8. 


At the date set for the formal proceeding, the Commission 
shall proceed whether or not the judge has filed an answer, 
and whether or not he appears in person or through counsel, 
but failure of the judge to answer or to appear shall not be 
taken as evidence of the facts alleged in the charges. 


Special counsel (who shall be an attorney) employed by 
the Commission, or counsel supplied by the Attorney General 
at the request of the Commission, shall present the evidence in 
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support of the charges. Counsel shall be sworn to preserve the 
confidential nature of the proceeding. 


The proceeding shall be recorded by a reporter employed 
by the Commission for this purpose. The reporter shall also be 
sworn to preserve the confidential nature of the proceeding. 


RULE 11 


Witnesses; Oaths; Subpoenas; Compensation 


Witnesses shall take an oath or affirmation to tell the truth 
and not to divulge the name of the judge or the existence of the 
proceeding until the matter is no longer confidential under these 
rules. The oath to witnesses may be administered by any mem- 
ber of the Commission. 


Subpoenas to witnesses shall be issued in the name of the 
State, and shall be signed by a member of the Commission. They 
shall be served, without fee, by any officer authorized to serve 
process of the General Court of Justice. 


Witnesses are entitled to the same compensation and re- 
imbursement for travel expenses as witnesses in a civil case in 
the General Court of Justice. Vouchers authorizing disburse- 
ments for Commission witnesses shall be signed by the Chair- 
man or Secretary of the Commission. 


RULE 12 
Medical Examination 


When the mental or physical health of a judge is in issue, 
the Commission may request the judge to submit to an exami- 
nation by a licensed physician or physicians of its choosing. If 
the judge fails to submit to the examination, the Commission 
may take his failure into account, unless it has good reason to 
believe that the judge’s failure was due to circumstances beyond 
his control. The judge shall be furnished a copy of the report 
of any examination conducted under this rule. 


The examining physician or physicians shall receive the 
fee of an expert witness, to be set by the Commission. 
RULE 13 
Rights of Respondent 


In formal proceedings involving his censure, removal, or 
retirement, a judge shall have the right and opportunity to de- 
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fend against the charges by introduction of evidence, representa- 
tion by counsel, and examination and cross-examination of 
witnesses. He shall also have the right to the issuance of sub- 
poenas for attendance of witnesses to testify or to produce books, 
papers, and other evidentiary matter. 


A copy of the transcript of proceedings prepared for trans- 
mission to the Supreme Court shall be furnished to the judge 
and, if he has objections to it, he may within 10 days present 
his objections to the Commission, which shall consider his ob- 
jections and settle the record prior to transmitting it to the 
Supreme Court. 


The judge has the right to have all or any portion of the 
testimony in the proceedings transcribed at his own expense. 


Once the judge has informed the Commission that he has 
counsel, a copy of any notices, pleadings, or other written com- 
munications (other than the transcript) sent to the judge shall 
be furnished to counsel by any reliable means. 


RULE 14 
Evidence 


At a formal proceeding before the Commission, legal evi- 
dence only shall be received, and oral evidence shall be taken 
only on oath or affirmation. 


Rulings on evidentiary matters shall be made by the Chair- 
man, or the Vice-Chairman presiding in his absence. 


RULE 15 
Amendments to Notice or Answer 


The Commission, at any time prior to its recommendation, 
may allow or require amendments to the notice of formal pro- 
ceedings, and may allow amendments to the answer. The notice 
may be amended to conform to proof or to set forth additional 
facts, whether occurring before or after the commencement of 
the hearings. In case such an amendment is made, the judge 
shall be given reasonable time both to answer the amendment 
and to prepare and present his defense against the matters 
charged thereby. 


RULE 16 
Commission Voting 


The affirmative vote of at least five members of the Com- 
mission is necessary to recommend to the Supreme Court 
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censure or removal of a judge. A vote of four (a quorum) is 
necessary for any other official action, except as specified in 
Rule 6 for disposing of unfounded or frivolous complaints. 


RULE 17 
Contempt 


The Commission has the same power as a trial court of the 
General Court of Justice to punish for contempt, or for refusal 
to obey lawful orders or process issued by the Commission. 


RULE 18 
Record of Proceedings 


The Commission shall keep a record of all preliminary in- 
vestigations and formal proceedings concerning a judge. In 
formal proceedings testimony shall be recorded verbatim, and 
if a recommendation to the Supreme Court for censure or re- 
moval is made, a transcript of the evidence and all proceedings 
therein shall be prepared, and the Commission shall make writ- 
ten findings of fact and conclusions of law in support of its 
recommendation. | 


RULE 19 
Transmission of Recommendations to Supreme Court 


Upon reaching a recommendation to censure or remove a 
judge, the Commission shall promptly file with the Clerk of 
the Supreme Court the transcript of proceedings, and its find- 
ings of fact, conclusions of law, and recommendation, certified 
by the Chairman or Secretary. The Commission shall concur- 
rently transmit to the judge a copy of the transcript (if the 
judge objected to the original transcript, and settlement pro- 
ceedings resulting in charges in the transcript were had), its 
findings, conclusions, and recommendation. 


RULE 20 


Proceedings in the Supreme Court 


Proceedings in the Supreme Court shall be as prescribed by 
Supreme Court Rule. See G.S. 7A-3883. 


NORTH CAROLINA 
CODE OF JUDICIAL CONDUCT 


Exercising the authority vested in it by the Constitution 
of North Carolina and by Chapter 89, Session Laws of 1973, the 
Supreme Court of North Carolina prescribes for the guidance of 
all justices and judges of the General Court of Justice the fol- 
lowing standards of judicial conduct: 


CANON 1 


A Judge Should Uphold 
the Integrity and 
Independence of the Judiciary 


An independent and honorable judiciary is indispensable to 
justice in our society. A judge should participate in establishing, 
maintaining, and enforcing, and should himself observe, high 
standards of conduct so that the integrity and independence of 
the judiciary may be preserved. The provisions of this Code 
should be construed and applied to further that objective. 


CANON 2 


A Judge Should Avoid 
Impropriety and the Appearance of 
Impropriety in All His Activities 


A. A judge should respect and comply with the law and should 
conduct himself at all times in a manner that promotes pub- 
lic confidence in the integrity and impartiality of the judi- 
clary. 


B. A judge should not allow his family, social, or other relation- 
ships to influence his judicial conduct or judgment. He should 
not lend the prestige of his office to advance the private in- 
terests of others; nor should he convey or permit others to 
convey the impression that they are in a special position to 
influence him. He should not testify voluntarily as a char- 
acter witness. 


CANON 3 


A Judge Should Perform 
the Duties of His Office Impartially 
and Diligently 


The judicial duties of a judge take precedence over all his 
other activities. His judicial duties include all the duties of his 
office prescribed by law. In the performance of these duties, the 
following standards apply: 
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AS 


A. Adjudicative Responsibilities. 


(1) 


(2) 
(3) 


(4) 


(5) 
(6) 


(7) 


A judge should be faithful to the law and maintain pro- 
fessional competence in it. He should be unswayed by 
partisan interests, public clamor, or fear of criticism. 


A judge should maintain order and decorum in proceed- 
ings before him. 


A judge should be patient, dignified, and courteous to 
litigants, jurors, witnesses, lawyers, and others with 
whom he deals in his official capacity, and should re- 
quire similar conduct of lawyers, and of his staff, court 
officials, and others subject to his direction and control. 


A judge should accord to every person who is legally 
interested in a proceeding, or his lawyer, full right to 
be heard according to law, and, except as authorized by 
law, neither initiate nor consider ex parte or other com- 
munications concerning a pending or impending pro- 
ceeding. A judge, however, may obtain the advice of a 
disinterested expert on the law applicable to a proceed- 
ing before him. 


A judge should dispose promptly of the business of the 
court 


A judge should abstain from public comment about a 
pending or impending proceeding in any court, and 
should require similar abstention on the part of court 
personnel subject to his direction and control. This sub- 
section does not prohibit judges from making public 
statements in the course of their official duties or from 
explaining for public information the procedures of the 
court. 


A judge should prohibit broadcasting, televising, record- 
ing, or taking photographs in the courtroom and areas 
immediately adjacent thereto during sessions of court or 
recesses between sessions, except that a judge may au- 
thorize: 


(a) the use of electronic or photographic means for the 
presentation of evidence, for the perpetuation of a 
record, or for other purposes of judicial administra- 
tion; 

(b) the broadcasting, televising, recording, or photo- 
graphing of investitive, ceremonial, or naturaliza- 
tion proceedings; 
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(c) the photographic or electronic recording and repro- 
duction of appropriate court proceedings under the 
following conditions: 


(i) the means of recording will not distract par- 
ticipants or impair the dignity of the proceed- 
Ings; 


(ii) the parties have consented, and the consent to 
being depicted or recorded has been obtained 
from each witness appearing in the recording 
and reproduction ; 


(iii) the reproduction will not be exhibited until 
after the proceeding has been concluded and 
all direct appeals have been exhausted; and 


(iv) the reproduction will be exhibited only for 
instructional purposes in educational institu- 
tions. 


B. Administrative Responsibilities. 


(1) 


(2) 


(3) 


(4) 


A judge should diligently discharge his administrative 
responsibilities, maintain professional competence in 
judicial administration, and facilitate the performance 
of the administrative responsibilities of other judges 
and court officials. 


A judge should require his staff and court officials sub- 
ject to his direction and contro! to observe the standards 
of fidelity and diligence that apply to him. 


A judge should take or initiate appropriate disciplinary 
measures against a judge or lawyer for unprofessional 
conduct of which the judge may become aware. 


A judge should not make unnecessary appointments. He 
should exercise his power of appointment only on the 
basis of merit, avoiding nepotism and favoritism. He 
should not approve compensation of appointees beyond 
the fair value of services rendered. 


C. Disqualification. 


(1) 


A judge should disqualify himself in a proceeding in 
which his impartiality might reasonably be questioned, 
including but not limited to instances where: 


(a) he has a personal bias or prejudice concerning a 
party, or personal knowledge of disputed eviden- 
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tiary facts concerning the proceeding; 


(b) he served as lawyer in the matter in controversy, or 


a lawyer with whom he previously practiced law 
served during such association as a lawyer concern- 
ing the matter, or the judge or such lawyer has been 
a material witness concerning it; 


(c) he knows that he, individually or as a fiduciary, or 


his spouse or minor child residing in his household, 
has a financial interest in the subject matter in 
controversy or in a party to the proceeding, or any 
other interest that could be substantially affected 
by the outcome of the proceeding; 


(d) he or his spouse, or a person within the third degree 


of relationship to either of them, or the spouse of 
such a person: 


(i) is a party to the proceeding, or an officer, 
director, or trustee of a party; 


(ii) is acting as a lawyer in the proceeding; 


(iii) is known by the judge to have an interest 
that could be substantially affected by the out- 
come of the proceeding; 


(iv) is to the judge’s knowledge likely to be a ma- 
terial witness in the proceeding. 


(2) A judge should inform himself about his personal and 
fiduciary financial interests, and make a reasonable 
effort to inform himself about the personal financial 
interests of his spouse and minor children residing in 
his household. 


(8) For the purposes of this section: 


(a) the degree of relationship is calculated according to 


the civil law system; 


(b) “fiduciary” includes such relationships as executor, 


administrator, trustee, and guardian; 


(c) “financial interest” means ownership of a legal or 


equitable interest, however small, or a relationship 
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as director, advisor, or other active participant in 
the affairs of a party, except that: 


(i) ownership in a mutual or common investment 
fund that holds securities is not a “financial 
interest” in such securities unless the judge 
participates in the management of the fund; 


(ii) an office in an educational, religious, charita- 
ble, fraternal, or civic organization is not a 
“financial interest” in securities held by the 
organization ; 


(iii) the proprietary interest of a policyholder in a 
mutual insurance company, of a depositor in a 
mutual savings association, or a similar pro- 
prietary interest, is a “financial interest” in 
the organization only if the outcome of the 
proceeding could substantially affect the value 
of the interest; 


(iv) ownership of government securities is a “fi- 
nancial interest” in the issuer only if the out- 
come of the proceeding could substantially 
affect the value of the securities. 


D. Remittal of Disqualification. 


A judge disqualified by the terms of Canon 3C(1)(c) or 
Canon 8C(1)(d) may, instead of withdrawing from the 
proceeding, disclose on the record the basis of his disqualifi- 
cation. If, based on such disclosure, the parties and lawyers, 
independently of the judge’s participation, all agree in writ- 
ing that the judge’s relationship is immaterial or that his 
financial interest is insubstantial, the judge is no longer dis- 
qualified, and may participate in the proceeding. The agree- 
ment, signed by all parties and lawyers, shall be incorporated 
in the record of the proceeding. 


CANON 4 


A Judge May Engage in 
Activities to Improve the Law, 
the Legal System, and 
the Administration of Justice 


A judge, subject to the proper performance of his judicial 
duties, may engage in the following quasi-judicial activities, if 
in doing so he does not cast doubt on his capacity to decide im- 
partially any issue that may come before him: 
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. He may speak, write, lecture, teach, and participate in other 
activities concerning the law, the legal system, and the ad- 
ministration of justice. 


. He may appear at a public hearing before an executive or 
legislative body or official on matters concerning the law, 
the legal system, and the administration of justice, and he 
may otherwise consult with an executive or legislative body 
or official. 


. He may serve as a member, officer, or director of an organi- 
zation or governmental agency devoted to the improvement 
of the law, the legal system, or the administration of justice. 
He may assist such an organization in raising funds and may 
participate in their management and investment, but should 
not personally participate in public fund raising activities. 
He may make recommendations to public and private fund- 
granting agencies on projects and programs concerning the 
law, the legal system, and the administration of justice. 


CANON 5 


A Judge Should Regulate 
His Extra-Judicial Activities 
to Minimize the Risk of 
Conflict with His Judicial Duties 


. Avocational Activities. A judge may write, lecture, teach, 
and speak on non-legal subjects, and engage in the arts, 
sports, and other social and recreational activities, if such 
avocational activities do not detract from the dignity of his 
office or interfere with the performance of his judicial duties. 


. Civic and Charitable Activities. A judge may participate in 
civic and charitable activities that do not reflect adversely 
upon his impartiality or interfere with the performance of 
his judicial duties. A judge may serve as an officer, director, 
trustee, or non-legal advisor of an educational, religious, 
charitable, fraternal, or civic organization not conducted for 
the economic or political advantage of its members, subject 
to the following limitations: 


(1) A judge should not serve if it is likely that the organiza- 
tion will be engaged in proceedings that would ordinarily 
come before him or will be regularly engaged in adver- 
sary proceedings in any court. 


(2) A judge should not solicit funds for any educational, 
religious, charitable, fraternal, or civic organization, or 
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use or permit the use of the prestige of his office for 
that purpose, but he may be listed as an officer, director, 
or trustee of such an organization. 


A judge should not give investment advice to such an 
organization, but he may serve on its board of directors 
or trustees even though it has the responsibility for 
approving investment decisions. 


C. Financial Activities. 


(1) 


(2) 


(3) 


(4) 


A judge should refrain from financial and business deal- 
ings that tend to reflect adversely on his impartiality, 
interfere with the proper performance of his judicial 
duties, exploit his judicial position, or involve him in 
frequent transactions with lawyers or persons likely to 
come before the court on which he serves. 


Subject to the requirements of subsection (1), a judge 
may hold and manage investments, including real estate, 
and engage in other remunerative activity, but should 
not serve as an officer, director, manager, advisor, or 
employee of any business. 


A judge should manage his investments and other finan- 
cial interests to minimize the number of cases in which 
he is disqualified. As soon as he can do so without seri- 
ous financial detriment, he should divest himself of 
investments and other financial interests that might 
require frequent disqualification. 


Neither a judge nor a member of his family residing in 
his household should accept a gift, bequest, favor, or 
loan from anyone except as follows: 


(a) a judge may accept a gift incident to a public testi- 
monial to him; books supplied by publishers on a 
complimentary basis for official use; or an in- 
vitation to the judge and his spouse to attend a 
bar-related function or activity devoted to the im- 
provement of the law, the legal system, or the 
administration of justice; 


(b) a judge or a member of his family residing in his 
household may accept ordinary social hospitality ; 
a gift, bequest, favor, or loan from a relative; a 
wedding or engagement gift; a loan from a lending 
institution in its regular course of business on the 
same terms generally available to persons who are 


778 


EK. 


F. 


CODE OF JUDICIAL CONDUCT [283 


not judges; or a scholarship or fellowship awarded 
on the same terms applied to other applicants; 


(c) a judge or a member of his family residing in his 
household may accept any other gift, bequest, favor, 
or loan only if the donor is not a party or other 
person whose interests have come or are likely to 
come before him, and, if its value exceeds $100, the 
judge reports it in the same manner as he reports 
compensation in Canon 6C. 


(5) For the purposes of this section “member of his family 
residing in his household” means any relative of a judge 
by blood or marriage, or a person treated by a judge as 
a member of his family, who resides in his household. 


(6) A judge is not required by this Code to disclose his in- 
come, debts, or investments, except as provided in this 
Canon and Canons 8 and 6. 


(7) Information acquired by a judge in his judicial capacity 
should not be used or disclosed by him in financial deal- 
ings or for any other purpose not related to his judi- 
cial duties. 


. Fiduciary Activities. A judge should not serve as the execu- 


tor, administrator, trustee, guardian, or other fiduciary, ex- 
cept for the estate, trust, or person of a member of his 
family, and then only if such service will not interfere with 
the proper performance of his judicial duties. ‘Member of 
of his family” includes a spouse, child, grandchild, parent, 
grandparent, or other relative or person with whom the 
judge maintains a close familial relationship. As a family 
fiduciary a judge is subject to the following restrictions: 


(1) He should not serve if it is likely that as a fiduciary he 
will be engaged in proceedings that would ordinarily 
come before him, or if the estate, trust, or ward becomes 
involved in adversary proceedings in the court on which 
he serves or one under its appellate jurisdiction. 


(2) While acting as a fiduciary a judge is subject to the 
same restrictions on financial activities that apply to 
him in his personal capacity. 


Arbitration. A judge should not act as an arbitrator or 
mediator. 


Practice of Law. A judge should not practice law. 
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G. Extra-judicial Appointments. A judge should not accept ap- 
pointment to a governmental committee, commission, or other 
position that is concerned with issues of fact or policy on 
matters other than the improvement of the law, the legal 
system, or the administration of justice. A judge, however, 
may represent his country, state, or locality on ceremonial 
occasions or in connection with historical, educational, and 
cultural activities. 


CANON 6 


A Judge Should Regularly 
File Reports of Compensation 
Received for Quasi-Judicial and 
Extra-Judicial Activities 
A judge may receive compensation and reimbursement of 
expenses for the quasi-judicial and extra-judicial activities per- 
mitted by this Code, if the source of such payments does not 
give the appearance of influencing the judge in his judicial 
duties or otherwise give the appearance of impropriety, subject 
to the following restrictions: 


A. Compensation. Compensation should not exceed a reasonable 
amount nor should it exceed what a person who is not a judge 
would receive for the same activity. 


B. Expense Reimbursement. Expense reimbursement should be 
limited to the actual cost of travel, food, and lodging reason- 
ably incurred by the judge and, where appropriate to the 
occasion, by his spouse. Any payment in excess of such an 
amount is compensation. 


C. Public Reports. A judge should report the date, place, and 
nature of any activity for which he received compensation, 
and the name of the payor and the amount of compensation 
so received. Compensation or income of a spouse attributed 
to the judge by operation of a community property law is 
not extra-judicial compensation to the judge. His report 
should be made at least annually and should be filed as a 
public document in the office of the clerk of the court on 
which he serves or other office designated by rule of court. 


CANON 7 


A Judge Should Refrain from 
Political Activity Inappropriate 
to His Judicial Office 


A. Political Conduct in General. 


(1) A judge or a candidate for election to judicial office 
should not: 
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(a) act as a leader or hold any office in a political or- 
ganization ; 


(b) make speeches for a political organization or candi- 
date or publicly endorse a candidate for public 
office; 


(c) solicit funds for a political organization or candidate 
except as authorized in subsection A(2). 


A judge holding an office filled by public election be- 
tween competing candidates, or a candidate for such 
office, may, only insofar as permitted by law, attend 
political gatherings, speak to such gatherings on his own 
behalf when he is a candidate for election or re-election, 
identify himself as a member of a political party, and 
contribute to a political party or organization. 


A judge should resign his office when he becomes a 
candidate either in a party primary or in a general elec- 
tion for a non-judicial office, except that he may con- 
tinue to hold his judicial office while being a candidate 
for election to or serving as a delegate in a state con- 
stitutional convention, if he is otherwise permitted by 
law to do so. 


B. Campaign Conduct. 


(1) 


A candidate, including an incumbent judge, for a judi- 
cial office that is filled either by public election between 
competing candidates or on the basis of a merit system 
election : 


(a) should maintain the dignity appropriate to judicial 
office, and should encourage members of his family 
to adhere to the same standards of political conduct 
that apply to him; 


(b) should prohibit public officials or employees subject 
to his direction or control from doing for him what 
he is prohibited from doing under this Canon; and 
except to the extent authorized under subsection 
B(2) or B(8), he should not allow any other person 
to do for him what he is prohibited from doing un- 
der this Canon; 


(c) should not make pledges or promises of conduct in 
office other than the faithful and impartial per- 
formance of the duties of the office; announce his 
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views on disputed legal or political issues; or mis- 
represent his identity, qualifications, present posi- 
tion, or other fact. 


A candidate, including an incumbent judge, for a judi- 
cial office that is filled by public election between com- 
peting candidates should not himself solicit campaign 
funds, but he may establish committees of responsible 


persons to secure and manage the expenditure of funds 


for his campaign and to obtain public statements of 
support for his candidacy. Such committees are not 
prohibited from soliciting campaign contributions and 
public support from lawyers. A candidate should not 
use or permit the use of campaign contributions for the 
private benefit of himself or members of his family. 


An incumbent judge who is a candidate for retention in 
or re-election to office without a competing candidate, 
and whose candidacy has drawn active opposition, may 
campaign in response thereto and may obtain publicly 
stated support and campaign funds in the manner pro- 
vided in subsection B(2). 


EFFECTIVE DATE OF COMPLIANCE 


A person to whom this Code becomes applicable should 
arrange his affairs as soon as reasonably possible to comply 
with it. If, however, the demands on his time and the possibility 
of conflicts of interest are not substantial, a person who holds 
judicial office on the date this Code becomes effective may: 


(a) continue to act as an officer, director, or non-legal ad- 


visor of a family business; 


(b) continue to act as an executor, administrator, trustee, 


or other fiduciary for the estate or person of one who is 
not a member of his family. 
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The foregoing Code of Judicial Conduct was adopted by 
the Supreme Court of North Carolina in conference on 26 
September 1973 and becomes effective upon publication there- 
of in the Advance Sheets of the North Carolina Reports. 


For the Court 
By Moores, J. 
Associate Justice 


THE NORTH CAROLINA STATE BAR 
CODE OF PROFESSIONAL RESPONSIBILITY 


The following amendment to the Rules, Regulations and 
the Certificate of Organization of The North Carolina State 
Bar was duly adopted by the Council of The North Carolina 
State Bar at its quarterly meeting on January 12, 1978. 


BE IT RESOLVED by the Council of The North Carolina 
State Bar, that Article X, Canons of Ethics and Rules of Pro- 
fessional Conduct of the Certificate of Organization of The 
North Carolina State Bar, as appears in 205 N.C. 865 and as 
amended in 212 N.C. 840; 216 N.C. 809; 221 N.C. 592; 241 N.C. 
750; 2438 N.C. 796; 248 N.C. 748; 250 N.C. 734; 251 N.C. 857; 
253 N.C. 819; 261 N.C. 784; 275 N.C. 702; and 281 N.C. 770 
be and the same is hereby amended by deleting all of the Canons 
of Ethics and Rules of Professional Conduct 1 through 46 and 
A through K and inserting in lieu thereof The North Carolina 
State Bar Code of Professional Responsibility which is as 
follows: 


PREAMBLE AND PRELIMINARY STATEMENT 
Preamble 


The continued existence of a free and democratic society 
depends upon recognition of the concept that justice is based 
upon the rule of law grounded in respect for the dignity of the 
individual and his capacity through reason for enlightened 
self-covernment. Law so grounded makes justice possible, for 
only through such law does the dignity of the individual attain 
respect and protection. Without it, individual rights become 
subject to unrestrained power, respect for law is destroyed, 
and rational self-government is impossible. 


Lawyers, as guardians of the law, play a vital role in the 
preservation of society. The fulfillment of this role requires 
an understanding by lawyers of their relationship with and 
function in our legal system. A consequent obligation of law- 
yers is to maintain the highest standards of ethical conduct. 


In fulfilling his professional responsibilities, a lawyer 
necessarily assumes various roles that require the performance 
of many difficult tasks. Not every situation which he may en- 
counter can be foreseen, but fundamental ethical principles 
are always present to guide him. Within the framework of 
these principles, a lawyer must with courage and foresight be 
able and ready to shape the body of the law to the ever-changing 
relationships of society. 
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The Code of Professional Responsibility points the way to 
the aspiring and provides standards by which to judge the 
transgressor. Each lawyer must find within his own con- 
science the touchstone against which to test the extent to 
which his actions should rise above minimum standards. But 
in the last analysis it is the desire for the respect and confi- 
dence of the members of his profession and of the society 
which he serves that should provide to a lawyer the incentive 
for the highest possible degree of ethical conduct. The pos- 
sible loss of that respect and confidence is the ultimate sanc- 
tion. So long as its practitioners are guided by these principles, 
the law will continue to be a noble profession. This is its great- 
ness and its strength, which permit of no compromise. 


Preliminary Statement 


In furtherance of the principles stated in the Preamble, 
the American Bar Association has promulgated this Code of 
Professional Responsibility, consisting of three separate but 
interrelated parts: Canons, Ethical Considerations, and Dis- 
ciplinary Rules. The Code is designed to be adopted by appro- 
priate agencies both as an inspirational guide to the members 
of the profession and as a basis for disciplinary action when 
the conduct of a lawyer falls below the required minimum 
standards stated in the Disciplinary Rules. 


Obviously the Canons, Ethical Considerations, and Disci- 
plinary Rules cannot apply to non-lawyers; however, they do 
define the type of ethical conduct that the public has a right to 
expect not only of lawyers but also of their non-professional 
employees and associates in all matters pertaining to profes- 
sional employment. A lawyer should ultimately be responsible 
for the conduct of his employees and associates in the course 
of the professional representation of the client. 


The Canons are statements of axiomatic norms, expressing 
in general terms the standards of professional conduct expected 
of lawyers in their relationships with the public, with the legal 
system and with the legal profession. They embody the gen- 
eral concepts from which the Ethical Considerations and the 
Disciplinary Rules are derived. 


The Ethical Considerations are aspirational in character 
and represent the objectives toward which every member of 
the profession should strive. They constitute a body of prin- 
ciples upon which the lawyer can rely for guidance in many 
specific situations. 
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The Disciplinary Rules, unlike the Ethical Considerations, 
are mandatory in character. The Disciplinary Rules state the 
minimum level of conduct below which no lawyer can fall with- 
out being subject to disciplinary action. Within the framework 
of fair trial, the Disciplinary Rules should be uniformly applied 
to all lawyers, regardless of the nature of their professional 
activities. The Code makes no attempt to prescribe either 
disciplinary procedures or penalties for violation of a Disci- 
plinary Rule, nor does it undertake to define standards for civil 
liability of lawyers for professional conduct. The severity of 
judgment against one found guilty of violating a Disciplinary 
Rule should be determined by the character of the offense and 
the attendant circumstances. An enforcing agency, in applying 
the Disciplinary Rules, may find interpretive guidance in the 
basic principles embodied in the Canons and in the objectives 
reflected in the Ethical Considerations. 


CANON 1 


A Lawyer Should Assist in Maintaining the Integrity 
and Competence of the Legal Profession 


ETHICAL CONSIDERATIONS 


ECi-1 A basic tenet of the professional responsibility of 
lawyers is that every person in our society should have ready 
access to the independent professional services of a lawyer of 
integrity and competence. Maintaining the integrity and im- 
proving the competence of the bar to meet the highest stan- 
dards is the ethical responsibility of every lawyer. 


EHC1-2 The public should be protected from those who are not 
qualified to be lawyers by reason of a deficiency in education 
or moral standards or of other relevant factors but who never- 
theless seek to practice law. To assure the maintenance of 
high moral and educational standards of the legal profession, 
lawyers should affirmatively assist courts and other appropri- 
ate bodies in promulgating, enforcing, and improving require- 
ments for admission to the bar. In like manner, the bar has a 
positive obligation to aid in the continued improvement of all 
phases of pre-admission and post-admission legal education. 


EHC1-3 Before recommending an applicant for admission, a 
lawyer should satisfy himself that the applicant is of good 
moral character. Although a lawyer should not become a self- 
appointed investigator or judge of applicants for admission, 
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he should report to proper officials all unfavorable information 
he possesses relating to the character or other qualifications of 
an applicant. 


EC1-4 The integrity of the profession can be maintained only 
if conduct of lawyers in violation of the Disciplinary Rules is 
brought to the attention of the proper officials. A lawyer 
should reveal voluntarily to those officials all unprivileged 
knowledge of conduct of lawyers which he believes clearly to 
be in violation of the Disciplinary Rules. A lawyer should, 
upon request, serve on and assist committees and boards having 
responsibility for the administration of the Disciplinary Rules. 


EC1i-5 A lawyer should maintain high standards of profes- 
sional conduct and should encourage fellow lawyers to do 
likewise. He should be temperate and dignified, and he should 
refrain from all illegal and morally reprehensible conduct. 
Obedience to law exemplifies respect for law. To lawyers 
especially, respect for the law should be more than a platitude. 


EC1-6 An applicant for admission to the bar or a lawyer 
may be unqualified, temporarily or permanently, for other than 
moral and educational reasons, such as mental or emotional 
instability. Lawyers should be diligent in taking steps to see 
that during a period of disqualification such person is not 
granted a license or, if licensed, is not permitted to practice. 
In like manner, when the disqualification has terminated, mem- 
bers of the bar should assist such person in being licensed, or, 
if licensed, in being restored to his full right to practice. 


DISCIPLINARY RULES 


DR1-101 Maintaining Integrity and Competence of the Legal 
Profession. 

(A) <A lawyer is subject to discipline if he has made a ma- 

terially false statement in, or if he has deliberately failed to dis- 

close a material fact requested in connection with, his application 

for admission to the bar. 

(B) A lawyer shall not further the application for admission 

to the bar of another person known by him to be unqualified in 

respect to character, education, or other relevant attribute. 

DR1-102 Misconduct. 

(A) A lawyer shall not: 


(1) Violate a Disciplinary Rule. 


(2) Circumvent a Disciplinary Rule through actions 
of another. 
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(8) Engage in illegal conduct involving moral turpitude. 


(4) Engage in conduct involving dishonesty, fraud, 
deceit, or misrepresentation. 


(5) Engage in professional conduct that is prejudicial 
to the administration of justice. 


(6) Engage in any other professional conduct that ad- 
versely reflects on his fitness to practice law. 


DRi-103 Disclosure of Information to Authorities. 


(A) A lawyer possessing unprivileged knowledge of a clear 
violation of DR1-102 should report such knowledge to a tribunal 
or other authority empowered to investigate or act upon such 
violation. 


(B) <A lawyer possessing unprivileged knowledge or evidence 
concerning another lawyer or a judge shall reveal fully such 
knowledge or evidence upon proper request of a tribunal or 
other authority empowered to investigate or act upon the con- 
duct of lawyers or judges. 


CANON 2 


A Lawyer Should Assist the Legal Profession in 
Fulfilling Its Duty to Make Legal Counsel Available 


ETHICAL CONSIDERATIONS 


E'C2-1 'The need of members of the public for legal services is 
met only if they recognize their legal problems, appreciate the 
importance of seeking assistance, and are able to obtain the 
services of acceptable legal counsel. Hence, important functions 
of the legal profession are to educate laymen to recognize their 
problems, to facilitate the process of intelligent selection of law- 
yers, and to assist in making legal services fully available. 


Recognition of Legal Problems 


EC2-2 The legal profession should assist laymen to recognize 
legal problems because such problems may not be self-revealing 
and often are not timely noticed. Therefore, lawyers acting un- 
der proper auspices should encourage and participate in edu- 
cational and public relations programs concerning our legal 
system with particular reference to legal problems that fre- 
quently arise. Such educational programs should be motivated 
by a desire to benefit the public rather than to obtain publicity 
or employment for particular lawyers. Examples of permissible 
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activities include preparation of institutional advertisements 
and professional articles for lay publications and participation 
in seminars, lectures, and civic programs. But a lawyer who par- 
ticipates in such activities should shun personal publicity. 


EC2-3 Whether a lawyer acts properly in volunteering ad- 
vice to a layman to seek legal services depends upon the circum- 
stances. The giving of advice that one should take legal action 
could well be in fulfillment of the duty of the legal profession 
to assist laymen in recognizing legal problems. The advice is 
proper only if motivated by a desire to protect one who does 
not recognize that he may have legal problems or who is ignorant 
of his legal rights or obligations. Hence, the advice is improper 
if motivated by a desire to obtain personal benefit, secure per- 
sonal publicity, or cause litigation to be brought merely to harass 
or injure another. Obviously, a lawyer should not contact a non- 
client, directly or indirectly, for the purpose of being retained to 
represent him for compensation. 


EC2-4 Since motivation is subjective and often difficult to 
judge, the motives of a lawyer who volunteers advice likely to 
produce legal controversy may well be suspect if he receives 
professional employment or other benefits as a result. A lawyer 
who volunteers advice that one should obtain the services of a 
lawyer generally should not himself accept employment, com- 
pensation, or other benefit in connection with that matter. How- 
ever, it is not improper for a lawyer to volunteer such advice 
and render resulting legal services to close friends, relatives, 
former clients (in regard to matters germane to former employ- 
ment), and regular clients. 


EH'iC2-5 A lawyer who writes or speaks for the purpose of edu- 
cating members of the public to recognize their legal problems 
should carefully refrain from giving or appearing to give a 
general solution applicable to all apparently similar individual 
problems, since slight changes in fact situations may require a 
material variance in the applicable advice; otherwise, the pub- 
lic may be misled and misadvised. Talks and writings by law- 
yers for laymen should caution them not to attempt to solve 
individual problems upon the basis of the information contained 
therein. 


Selection of a Lawyer: Generally 


EC2-6 Formerly a potential client usually knew the reputa- 
tions of local lawyers for competency and integrity and therefore 
could select a practitioner in whom he had confidence. This 
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traditional selection process worked well because it was initiated 
by the client and the choice was an informed one. 


EC2-7 Changed conditions, however, have seriously restricted 
the effectiveness of the traditional selection process. Often the 
reputations of lawyers are not sufficiently known to enable lay- 
men to make intelligent choices. The law has become increas- 
ingly complex and specialized. Few lawyers are willing and 
competent to deal with every kind of legal matter, and many 
laymen have difficulty in determining the competence of law- 
yers to render different types of legal services. The selection of 
legal counsel is particularly difficult for transients, persons 
moving into new areas, persons of limited education or means, 
and others who have little or no contact with lawyers. 


EC2-8 Selection of a lawyer by a layman often is the result 
of the advice and recommendation of third parties—relatives, 
friends, acquaintances, business associates or other lawyers. A 
layman is best served if the recommendation is disinterested 
and informed. In order that the recommendation be disinter- 
ested, a lawyer should not seek to influence another to recom- 
mend his employment. A lawyer should not compensate another 
person for recommending him, for influencing a prospective 
client to employ him, or to encourage future recommendations. 


Selection of a Lawyer: Professional Notices and Listings 


EC2-9 The traditional ban against advertising by lawyers, 
which is subject to certain limited exceptions, is rooted in the 
public interest. Competitive advertising would encourage ex- 
travagant, artful, self-laudatory brashness in seeking business 
and thus could mislead the layman. Furthermore, it would in- 
evitably produce unrealistic expectations in particular cases and 
bring about distrust of the law and lawyers. Thus, public confi- 
dence in our legal system would be impaired by such advertise- 
ments of professional services. The attorney-client relationship 
is personal and unique and should not be established as the re- 
sult of pressures and deceptions. History has demonstrated that 
public confidence in the legal system is best preserved by strict, 
self-imposed controls over, rather than by unlimited, advertis- 
ing. 

EC2-10 Methods of advertising that are subject to the objec- 
tions stated above should be and are prohibited. However, the 
Disciplinary Rules recognize the value of giving assistance in 
the selection process through forms of advertising that furnish 
identification of a lawyer while avoiding such objections. For 
example, a lawyer may be identified in the classified section of 
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the telephone directory, in the office building directory, and 
on his letterhead and professional card. But at all times the per- 
mitted notices should be dignified and accurate. 


HC2-11 The name under which a lawyer conducts his practice 
may be a factor in the selection process. The use of a trade 
name or an assumed name could mislead laymen concerning the 
identity, responsibility, and status of those practicing there- 
under. Accordingly, a lawyer in private practice should practice 
only under his own name, the name of a lawyer employing him, 
a partnership name composed of the name of one or more of the 
lawyers practicing in a partnership, or, if permitted by law, 
in the name of a professional legal corporation, which should 
be clearly designated as such. For many years some law firms 
have used a firm name retaining one or more names of deceased 
or retired partners and such practice is not improper if the 
firm is a bona fide successor of a firm in which the deceased 
or retired person was a member, if the use of the name is author- 
ized by law or by contract, and if the public is not misled there- 
by. However, the name of a partner who withdraws from a firm 
but continues to practice law should be omitted from the firm 
name in order to avoid misleading the public. 


HC2-12 A lawyer occupying a judicial, legislative, or public 
executive or administrative position who has the right to prac- 
tice law concurrently may allow his name to remain in the name 
of the firm if he actively continues to practice law as a member 
thereof. Otherwise, his name should be removed from the firm 
name, and he should not be identified as a past or present mem- 
ber of the firm; and he should not hold himself out as being a 
practicing lawyer. 


E'C2-13 In order to avoid the possibility of misleading persons 
with whom he deals, a lawyer should be scrupulous in the repre- 
sentation of his professional status. He should not hold himself 
out as being a partner or associate of a law firm if he is not 
one in fact, and thus should not hold himself out as a partner 
or associate if he only shares offices with another lawyer. 


EC2-14 In some instances a lawyer confines his practice to a 
particular field of law. In the absence of state controls to in- 
sure the existence of special competence, a lawyer should not 
be permitted to hold himself out as a specialist or as having 
special training or ability, other than in the historically excepted 
fields of admiralty, trademark, and patent law. 


HC2-15 The legal profession has developed lawyer referral sys- 
tems designed to aid individuals who are able to pay fees but 
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need assistance in locating lawyers competent to handle their 
particular problems. Use of a lawyer referral system enables 
a layman to avoid an uninformed selection of a lawyer because 
such a system makes possible the employment of competent 
lawyers who have indicated an interest in the subject matter in- 
volved. Lawyers should support the principle of lawyer referral 
systems and should encourage the evolution of other ethical 
plans which aid in the selection of qualified counsel. 


EC2-16 The legal profession cannot remain a viable force in 
fulfilling its role in our society unless its members receive ade- 
quate compensation for services rendered, and reasonable fees 
should be charged in appropriate cases to clients able to pay 
them. Nevertheless, persons unable to pay all or a portion of a 
reasonable fee should be able to obtain necessary legal services, 
and lawyers should support and participate in ethical activities 
designed to achieve that objective. 


Financial Ability to Employ Counsel: Persons Able to Pay 
Reasonable Fees 


EC2-17 The determination of a proper fee requires considera- 
tion of the interests of both client and lawyer. A lawyer should 
not charge more than a reasonable fee, for excessive cost of 
legal service would deter laymen from utilizing the legal sys- 
tem in protection of their rights. Furthermore, an excessive 
charge abuses the professional relationship between lawyer and 
client. On the other hand, adequate compensation is necessary 
in order to enable the lawyer to serve his client effectively and 
to preserve the integrity and independence of the profession. 


EC2-18 The determination of the reasonableness of a fee re- 
quires consideration of all relevant circumstances, including 
those stated in the Disciplinary Rules. The fees of a lawyer will 
vary according to many factors, including the time required, 
his experience, ability, and reputation, the nature of the em- 
ployment, the responsibility involved, and the results obtained. 
It is a commendable and long-standing tradition of the bar that 
special consideration is given in the fixing of any fee for ser- 
vices rendered a brother lawyer or a member of his immediate 
family. 


EC2-19 As soon as feasible after a lawyer has been employed, 
it is desirable that he reach a clear agreement with his client 
as to the basis of the fee charges to be made. Such a course 
will not only prevent later misunderstanding but will also work 
for good relations between the lawyer and the client. It is usually 
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beneficial to reduce to writing the understanding of the parties 
regarding the fee, particularly when it is contingent. A lawyer 
should be mindful that many persons who desire to employ him 
may have had little or no experience with fee charges of law- 
yers, and for this reason he should explain fully to such persons 
the reasons for the particular fee arrangement he proposes. 


EHC2-20 Contingent fee arrangements in civil cases have long 
been commonly accepted in the United States in proceedings to 
enforce claims. The historical bases of their acceptance are 
that (1) they often, and in a variety of circumstances, provide 
the only practical means by which one having a claim against 
another can economically afford, finance, and obtain the services 
of a competent lawyer to prosecute his claim, and (2) a success- 
ful prosecution of the claim produces a res out of which the fee 
can be paid. Public policy properly condemns contingent fee 
arrangements in criminal cases, largely on the ground that legal 
services in criminal cases do not produce a ves with which to 
pay the fee. 


EC2-21 A lawyer should not accept compensation or any thing 
of value incident to his employment or services from one other 
than his client without the knowledge and consent of his client 
after full disclosure. 


EC2-22 Without the consent of his client, a lawyer should not 
associate in a particular matter another lawyer outside his firm. 
A fee may properly be divided between lawyers properly asso- 
ciated if the division is in proportion to the services performed 
and the responsibility assumed by each lawyer and if the total 
fee is reasonable. 


EC2-28 A lawyer should be zealous in his efforts to avoid 
controversies over fees with clients and should attempt to re- 
solve amicably any differences on the subject. 


Financial Ability to Employ Counsel: Persons Unable to Pay 
Reasonable Fees 


EC2-24 A layman whose financial ability is not sufficient to 
permit payment of any fee cannot obtain legal services other 
than in cases where a contingent fee is appropriate, unless the 
services are provided for him. Even a person of moderate 
means may be unable to pay a reasonable fee which is large be- 
cause of the complexity, novelty, or difficulty of the problem 
or similar factors. 
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EC2-25 Historically, the need for legal services of those un- 
able to pay reasonable fees has been met in part by lawyers who 
donated their services or accepted court appointments on be- 
half of such individuals. The basic responsibility for providing 
legal services for those unable to pay ultimately rests upon the 
individual lawyer, and personal involvement in the problems 
of the disadvantaged can be one of the most rewarding exper- 
iences in the life of a lawyer. Every lawyer, regardless of pro- 
fessional prominence or professional workload, should find time 
to participate in serving the disadvantaged. The rendition of 
free legal services to those unable to pay reasonable fees con- 
tinues to be an obligation of each lawyer, but the efforts of in- 
dividual lawyers are often not enough to meet the need. Thus 
it has been necessary for the profession to institute additional 
programs to provide legal services. Accordingly, legal aid of- 
ficers, lawyer referral services, and other related programs have 
been developed, and others will be developed, by the profession. 
Every lawyer should support all proper efforts to meet this 
need for legal services. 


Acceptance and Retention of Employment 


EC2-26 A lawyer is under no obligation to act as adviser or 
advocate for every person who may wish to become his client; 
but in furtherance of the objective of the bar to make legal serv- 
ices fully available, a lawyer should not lightly decline proffered 
employment. The fulfillment of this objective requires accept- 
ance by a lawyer of his share of tendered employment which 
may be unattractive both to him and the bar generally. 


EC2-27 History is replete with instances of distinguished and 
sacrificial services by lawyers who have represented unpopular 
clients and causes. Regardless of his personal feelings, a lawyer 
should not decline representation because a client or a cause is 
unpopular or community reaction is adverse. 


EC2-28 The personal preference of a lawyer to avoid adversary 
alignment against judges, other lawyers, public officials, or in- 
fluential members of the community does not justify his rejec- 
tion of tendered employment. 


EC2-29 When a lawyer is appointed by a court or requested 
by a bar association to undertake representation of a person 
unable to obtain counsel, whether for financial or other reasons, 
he should not seek to be excused from undertaking the repre- 
sentation except for compelling reasons. Compelling reasons do 
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not include such factors as the repugnance of the subject matter 
of the proceeding, the identity or position of a person involved 
in the case, the belief of the lawyer that the defendant in a 
criminal proceeding is guilty, or the belief of the lawyer re- 
garding the merits of the civil case. 


EC2-80 Employment should not be accepted by a lawyer when 
he is unable to render competent service or when he knows 
or it is obvious that the person seeking to employ him desires 
to institute or maintain an action merely for the purpose of 
harassing or maliciously injuring another. Likewise, a lawyer 
should decline employment if the intensity of his personal feel- 
ing, as distingushed from a community attitude, may impair his 
effective representation of a prospective client. If a lawyer 
knows a client has previously obtained counsel, he should not 
accept employment in the matter unless the other counsel ap- 
proves or withdraws, or the client terminates the prior employ- 
ment. 


EC2-81 Full availability of legal counsel requires both that 
persons be able to obtain counsel and that lawyers who under- 
take representation complete the work involved. Trial counsel 
for a convicted defendant should continue to represent his client 
by advising whether to take an appeal and, if the appeal is prose- 
euted, by representing him through the appeal unless new 
counsel is substituted or withdrawal is permitted by the appro- 
priate court. 


EC2-82 <A decision by a lawyer to withdraw should be made 
only on the basis of compelling circumstances, and in a matter 
pending before a tribunal he must comply with the rules of 
the tribunal regarding withdrawal. A lawyer should not with- 
draw without considering carefully and endeavoring to mini- 
mize the possible adverse effect on the rights of his client and 
the possibility of prejudice to his client as a result of his with- 
drawal. Even when he justifiably withdraws, a lawyer should 
protect the welfare of his client by giving due notice of his 
withdrawal, suggesting employment of other counsel, delivering 
to the client all papers and property to which the client is en- 
titled, cooperating with counsel subsequently employed, and 
otherwise endeavoring to minimize the possibility of harm. 
Further, he should refund to the client any compensation not 
earned during the employment. 
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DISCIPLINARY RULES 
DR2-101 Publicity in General. 


(A) A lawyer shall not prepare, cause to be prepared, use, or 
participate in the use of, any form of public communication 
that contains professionally self-laudatory statements calculated 
to attract lay clients; as used herein, “public communication” 
includes, but is not limited to, communication by means of 
television, radio, motion picture, newspaper, magazine or book, 
except as authorized in subparagraph (B). 


(B) A lawyer shall not publicize himself, his partner, or asso- 
ciate as a lawyer through newspaper or magazine advertisements, 
radio or television announcements, display advertisements in 
city or telephone directories, or other means of commercial 
publicity, nor shall he authorize or permit others to do so 
in his behalf except as permitted under DR2-108. This does 
not prohibit limited and dignified identification of a lawyer 
as a lawyer as well as by name: 


(1) In political advertisements when his professional 
status is germane to the political campaign or to a 
political issue. 


(2) In public notices when the name and profession of a 
lawyer are required or authorized by law or are rea- 
sonably pertinent for a purpose other than the attrac- 
tion of potential clients. 


(3) In routine reports and announcements of a bona fide 
business, civic, professional, or political organization 
in which he serves as a director or officer. 


(4) In and on legal documents prepared by him. 


(5) In and on legal textbooks, treatises, and other legal 
publications, and in dignified advertisements thereof. 


(6) In an unpaid newsstory in a local paper stating the 
opening of an office for the practice of law by an 
attorney or the association by an attorney with an 
established law firm, together with his photograph 
and a brief and dignified statement of his background 
and education. 


(C) A lawyer shall not compensate or give any thing of value 
to representatives of the press, radio, television, or other com- 
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munication medium in anticipation of or in return for profes- 
sional publicity in a news item. 


DR2-102 Professional Notices, Letterheads, Offices, and Law 
Lists. 


(A) A lawyer or law firm shall not use professional cards, 
professional announcement cards, office signs, letterheads, tele- 
phone directory listings, law lists, legal directory listings, or 
similar professional notices or devices, except that the following 
may be used if they are in dignified form: 


(1) A professional card of a lawyer identifying him by 
name and as a lawyer, and giving his addresses, tele- 
phone numbers, the name of his law firm, and any 
information permitted under DR2-105. A professional 
card of a law firm may also give the names of mem- 
bers and associates. Such cards may be used for identi- 
fication but may not be published in periodicals, 
magazines, newspapers, or other media. 


(2) <A brief professional announcement card stating new 
or changed associations or addresses, change of firm 
name, or similar matters pertaining to the profes- 
sional office of a lawyer or law firm, which may be 
mailed to lawyers, clients, former clients, personal 
friends, and relatives. It shall not state biographical 
data except to the extent reasonably necessary to 
identify the lawyer or to explain the change in his 
association, but it may state the immediate past posi- 
tion of the lawyer. It may give the names and dates 
of predecessor firms in a continuing line of succession. 
It shall not state the nature of the practice except as 
permitted under DR2-105. 


(3) A sign on or near the door of the office and in the 
building directory identifying the law office. The sign 
shall not state the nature of the practice, except as 
permitted under DR2-105. 


{4) A letterhead of a lawyer identifying him by name 
and as a lawyer, and giving his addresses, telephone 
numbers, the name of his law firm, associates and any 
information permitted under DR2-105. A letterhead 
of a law firm may also give the names of members 
and associates, and names and dates relating to 
deceased and retired members. A lawyer may be des- 
ignated “Of Counsel’ on a letterhead if he has a con- 
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(6) 


tinuing relationship with a lawyer or law firm, other 
than as a partner or associate. A lawyer or law firm 
may be designated as “General Counsel” or by similar 
professional reference on stationery of a client if he 
or the firm devotes a substantial amount of pro- 
fessional time in the representation of that client. 
The letterhead of a law firm may give the names and 
dates of predecessor firms in a continuing line of 
succession. 


A listing of the office of a lawyer or law firm in the 
alphabetical and classified sections of the telephone 
directory or directories for the geographical area or 
areas in which the lawyer resides or maintains offices 
and in the city directory of the city in which his or 
the firm’s office is located; but the listing may give 
only the name of the lawyer or law firm, the fact he is 
a lawyer, addresses, and telephone numbers. The list- 
ing shall not be in distinctive form or type. A law 
firm may have a listing in the firm name separate 
from that of its members and associates. The listing 
in the classified section shall not be under a heading 
or classification other than “Attorneys” or “Law- 
yers,” except that additional headings or classifica- 
tions descriptive of the types of practice referred to 
in DR2-105 are permitted. 


A listing in a reputable law list or legal directory 
giving brief biographical and other informative data. 
A law list or directory is not reputable if its man- 
agement or contents are likely to be misleading or 
injurious to the public or to the profession. A law list 
is conclusively established to be reputable if it is 
certified by the American Bar Association as being 
in compliance with its rules and standards. The 
published data may include only the following: name, 
including name of law firm and names of professional 
associates; addresses and telephone numbers; one or 
more fields of Jaw in which the lawyer or law firm 
concentrates; a statement that practice is Jimited to 
one or more fields of law; a statement that the law- 
yer or law firm specializes in a particular field of law 
or law practice but only if authorized under DR2-105 
(A) (4); date and place of birth; date and place of 
admission to the bar of state and federal courts; 
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schools attended, with dates of graduation, degrees, 
and other scholastic distinctions; public or quasi- 
public offices; military service; posts of honor; legal 
authorships; legal teaching positions; memberships, 
offices, committee assignments, and section member- 
ships in bar associations; memberships and offices 
in legal fraternities and legal societies; technical and 
professional licenses; memberships in scientific, tech- 
nical and professional associations and _ societies; 
foreign language ability; names and addresses of 
references, and, with their consent, names of clients 
regularly represented. 


(B) A lawyer in private practice shall not practice under a 
trade name, a name that is misleading as to the identity of 
the lawyer or lawyers practicing under such name, or a firm 
name containing names other than those of one or more of the 
lawyers in the firm, except that the name of a professional 
corporation or professional association may contain “P.C.” or 
“P.A.” or similar symbols indicating the nature of the organiza- 
tion, and if otherwise lawful a firm may use as, or continue to 
include in, its name the name or names of one or more deceased 
or retired members of the firm or of a predecessor firm in a 
continuing line of succession. A lawyer who assumes a judicial, 
legislative, or public executive or administrative post or office 
shall not permit his name to remain in the name of a law firm 
or to be used in professional notices of the firm during any 
significant period in which he is not actively and regularly 
practicing law as a member of the firm, and during such 
period other members of the firm shall not use his name in the 
firm name or in professional notices of the firm. 


(C) A lawyer shall not hold himself out as having a partnership 
with one or more other lawyers unless they are in fact part- 
ners. 


(D) No partnership name, or the name of any professional cor- 
poration formed to practice law, or list of firm members or 
shareholders in a professional corporation or associates of either 
shall include the name of any person or persons not licensed to 
practice in North Carolina. 


(E) A lawyer who is engaged both in the practice of law and 
another profession or business shall not so indicate on his 
letterhead, office sign, or professional card, nor shall he iden- 
tify himself as a lawyer in any publication in connection with 
his other profession or business. 
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(F) Nothing contained herein shall prohibit a lawyer from using 
or permitting the use of, in connection with his name in an 
approved law list, an earned degree or title derived therefrom 
indicating his training in the law. 


DR2-103 Recommendation of Professional Employment. 


(A) A lawyer shall not recommend employment, as a private 
practitioner, of himself, his partner, or associate to a non-law- 
yer who has not sought his advice regarding employment of a 
lawyer. 


(B) Except as permitted under DR2-103 (C), a lawyer shall not 
compensate or give any thing of value to a person or organiza- 
tion to recommend or secure his employment by a client, or as 
a reward for having made a recommendation resulting in his 
employment by a client. 


(C) A lawyer shall not request a person or organization to 
recommend employment, as a private practitioner, of himself, 
his partner, or associate, except that he may request referrals 
from a lawyer referral service operated, sponsored, or approved 
by a bar association representative of the general bar of the 
geographical area in which the association exists and may pay 
its fees incident thereto. 


(D) A lawyer shall not knowingly assist a person or organiza- 
tion that recommends, furnishes, or pays for legal services to 
promote the use of his services or those of his partners or 
associates. However, he may cooperate in a dignified manner 
with the legal service activities of any of the following, pro- 
vided that his independent professional judgment is exercised 
in behalf of his client without interference or control by any 
organization or other person: 


(1) A legal aid office or public defender office: 


(a) Operated or sponsored by a duly accredited law 
school. 


(b) Operated or sponsored by a bona fide non-profit 
community organization. 


(c) Operated or sponsored by a governmental agen- 
cy. | 


(d) Operated, sponsored, or approved by a bar asso- 
ciation representative of the general bar of the 


800 CODE OF PROFESSIONAL RESPONSIBILITY [283 


(2) 
(3) 
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geographical area in which the association 
exists. 


A military legal assistance office. 


A lawyer referral service operated, sponsored, or ap- 
proved by a bar association representative of the 
general bar of the geographical area in which the 
association exists. 


A bar association representative of the general bar 
of the geographical area in which the association 
exists. 


Any other non-profit organization that recommends, 
furnishes, or pays for legal services to its members 
or beneficiaries, but only in those instances and to 
to the extent that controlling constitutional inter- 
pretation at the time of the rendition of the services 
requires the allowance of such legal service activities, 
and only if the following conditions, unless prohibited 
by such interpretation, are met: 


(a) The primary purposes of such organization do 
not include the rendition of legal services. 


(ob) The recommending, furnishing, or paying for 
legal services to its members is incidental and 
reasonably related to the primary purposes of 
of such organization. 


(c) Such organization does not derive a financial 
benefit from the rendition of legal services by 
the lawyer. 


(d) The member or beneficiary for whom the legal 
services are rendered, and not such organization, 
is recognized as the client of the lawyer in that 
matter. 


(e) Such lawyer, his partners or associates prior 
to the initiation of such legal services activities, 
and annually in January of each year thereafter, 
shall disclose to the Secretary of the North 
Carolina State Bar on forms to be requested of 
him and furnished by him the identity of and 
other relevant information concerning such non- 
profit organization which shall so recommend, 
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furnish or pay for legal services to its members 
or beneficiaries. 


(E) <A lawyer shall not accept employment when he knows 
or it is obvious that the person who seeks his services does 
so as a result of conduct prohibited under this Disciplinary 
Rule. 


DR2-104 Suggestion of Need of Legal Services. 


(A) A lawyer who has given unsolicited advice to a layman 
that he should obtain counsel or take legal action shall not 
accept employment resulting from that advice, except that: 


(1) A lawyer may accept employment by a close friend, 
relative, former client (if the advice is germane to 
the former employment), or one whom the lawyer 
reasonably believes to be a client. 


(2) <A lawyer may accept employment that results from 
his participation in activities designed to educate 
laymen to recognize legal problems, to make intelli- 
gent selection of counsel, or to utilize available legal 
services if such activities are conducted or sponsored 
by any of the offices or organizations enumerated in 
DR2-103 (D) (1) through (5), to the extent and 
under the conditions prescribed therein. 


(3) A lawyer who is furnished or paid by any of the 
offices or organizations enumerated in DR2-103 (D) 
(1), (2), or (5) may represent a member or bene- 
ficiary thereof, to the extent and under the conditions 
prescribed therein. 


(4) Without affecting his right to accept employment, a 
lawyer may speak publicly or write for publication 
on legal topics so long as he does not emphasize his 
own professional experience or reputation and does 
not undertake to give individual advice. 


(5) If success in asserting rights or defenses of his client 
in litigation in the nature of a class action is depen- 
dent upon the joinder of others, a lawyer may accept, 
but shall not seek, employment from those contacted 
for the purpose of obtaining their joinder. 
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DR2-105 Limitation of Practice. 


(A) A lawyer shall not hold himself out publicly as a special- 
ist or as limiting his practice, except as permitted under DR2- 
102 (A) (6) or as follows: 


(1) A lawyer admitted to practice before the United 
States Patent Office may use the designation ‘Pat- 
ents,” “Patent Attorney,” or “Patent Lawyer,” or 
any combination of those terms, on his letterhead 
and office sign. A lawyer engaged in the trademark 
practice may use the designation ‘Trademarks,” 
“Trademark Attorney,” or ‘Trademark Lawyer,” or 
any combination of those terms, on his letterhead and 
office sign, and a lawyer engaged in the admiralty 
practice may use the designation “Admiralty,” ‘“Proc- 
tor in Admiralty,” or “Admiralty Lawyer,” or any 
combination of those terms, on his letterhead and of- 
fice sign. 


(2) <A lawyer may permit his name to be listed in lawyer 
referral service offices according to the fields of 
law in which he will accept referrals. 


(8) A lawyer available to act as a consultant to or as an 
associate of other lawyers in a particular branch of 
law or legal service may distribute to other lawyers 
and publish in legal journals a dignified announce- 
ment of such availability, but the announcement shall 
not contain a representation of special competence or 
experience. The announcement shall not be distributed 
to lawyers more frequently than once in a calendar 
year, but it may be published periodically in legal 
journals. 


(4) <A lawyer who is certified as a specialist in a particu- 
lar field of law or law practice by the authority having 
jurisdiction under state law over the subject of spe- 
cialization by lawyers may hold himself out as such 
specialist but only in accordance with the rules pre- 
scribed by that authority. 


DR2-106 Fees for Legal Services. 


(A) A lawyer shall not enter into an agreement for, charge, 
or collect an illegal or clearly excessive fee. 


(B) A fee is clearly excessive when, after a review of the 
facts, a lawyer of ordinary prudence experienced in the area 
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of the law involved would be left with a definite and firm 
conviction that the fee is in excess of a reasonable fee. Fac- 
tors to be considered as guides in determining the reasonable- 
ness of a fee include the following: 


(1) The time and labor required, the novelty and diffi- 
culty of the questions involved, and the skill requisite 
to perform the legal service properly. 


(2) The likelihood, if apparent to the client, that the ac- 
ceptance of the particular employment will preclude 
other employment by the lawyer. 


(3) The fee customarily charged in the locality for sim- 
ilar legal services. 


(4) The amount involved and the results obtained. 


(5) The time limitations imposed by the client or by the 
circumstances. 


(6) The nature and length of the professional relationship 
with the client. 


(7) The experience, reputation, and ability of the lawyer 
or lawyers performing the services. 


(8) Whether the fee is fixed or contingent. 


(C) A lawyer shall not enter into an arrangement for, charge, 
or collect a contingent fee for representing a defendant in a 
criminal case. 


DR2-107 Division of Fees among Lawyers. 


(A) A lawyer shall not divide a fee for legal services with 
another lawyer who is not a partner in or associate of his law 
firm or law office, unless: 


(1) The client consents to employment of the other lawyer 
after a full disclosure that a division of fees will be 
made. 


(2) The division is made in proportion to the services 
performed and responsibility assumed by each. 


(3) The total fee of the lawyers does not clearly exceed 
reasonable compensation for all legal services they 
rendered the client. 


(B) This Disclipinary Rule does not prohibit payment pursuant 
to a separation or retirement agreement. 
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DR2-108 Agreements Restricting the Practice of a Lawyer. 


(A) A lawyer shall not be a party to or participate in a part- 
nership or employment agreement with another lawyer that re- 
stricts the right of a lawyer to practice law after the termination 
of a relationship created by the agreement, excent as a condition 
to payment of retirement benefits. 


(B) In connection with the settlement of a controversy or suit, 
a lawyer shall not enter into an agreement that restricts his 
right to practice law. 


DR2-109 Acceptance of Employment. 


(A) A lawyer shall not accept employment on behalf of a per- 
son if he knows or it is obvious that such person wishes to: 


(1) Bring a legal action, conduct a defense, or assert a 
position in litigation, or otherwise have steps taken 
for him, merely for the purpose of harassing or mali- 
ciously injuring any person. 


(2) Present a claim or defense in litigation that is not 
warranted under existing law, unless it can be sup- 
ported by good faith argument for an extension, a 
fication, or reversal of existing law. 


DR2-110 Withdrawal from Employment. 
(A) In general. 


(1) If permission for withdrawal from employment is 
required by the rules of a tribunal, a lawyer shall not 
withdraw from employment in a proceeding before 
that tribunal without its permission. 


(2) In any event, a lawyer shall not withdraw from em- 
ployment until he has taken reasonable steps to avoid 
foreseeable prejudice to the rights of his client, in- 
cluding giving due notice to his client, allowing time 
for employment of other counsel, delivering to the 
client all papers and property to which the client is 
entitled, and complying with applicable laws and 
rules. 


(8) <A lawyer who withdraws from employment shall re- 
fund promptly any part of a fee paid in advance that 
has not been earned. 
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(B) Mandatory withdrawal. 


A lawyer representing a client before a tribunal, with its 
permission if required by its rules, shall withdraw from em- 
ployment, and a lawyer representing a client in other matters 
shall withdraw from employment if: 


(1) He knows or it is obvious that his client is bringing 
the legal action, conducting the defense, or asserting 
a position in the litigation, or is otherwise having 
steps taken for him, merely for the purpose of harass- 
ing or maliciously injuring any person. 


(2) He knows or it is obvious that his continued employ- 
ment will result in violation of a Disciplinary Rule. 


(83) His mental or physical condition renders it unreason- 
ably difficult for him to carry out the employment 
effectively. 


(4) He is discharged by his client. 
(C) Permissive withdrawal. 


If DR2-110 (B) is not applicable, a lawyer may not request 
permission to withdraw in matters pending before a tribunal, 
and may not withdraw in other matters, unless such request or 
such withdrawal is because: 


(1) His client: 


(a) Insists upon presenting a claim or defense that 
is not warranted under existing law and cannot 
be supported by good faith argument for an ex- 
tension, modification, or reversal of existing law. 


(b) Personally seeks to pursue an illegal course of 
conduct. 


(c) Insists that the lawyer pursue a course of con- 
duct that is illegal or that is prohibited under 
the Disciplinary Rules. 


(d) By other conduct renders it unreasonably diffi- 
cult for the lawyer to carry out his employment 
effectively. 


(e) Insists, in a matter not pending before a tri- 
bunal, that the lawyer engage in conduct that 
is contrary to the judgment and advice of the 
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lawyer but not prohibited under the Disciplinary 
Rules. 


(f) Deliberately disregards an agreement or obli- 
gation to the lawyer as to expenses or fees. 


(2) His continued employment is likely to result in a vio- 
lation of a Disciplinary Rule. 


(3) His inability to work with co-counsel indicates that 
the best interests of the client likely will be served by 
withdrawal. 


(4) His mental or physical condition renders it difficult 
for him to carry out the employment effectively. 


(5) His client knowingly and freely assents to termina- 
tion of his employment. 


(6) He believes in good faith in a proceeding pending be- 
fore a tribunal, that the tribunal will find the ex- 
istence of other good cause for withdrawal. 


CANON 38 


A Lawyer Should Assist in Preventing the 
Unauthorized Practice of Law 


ETHICAL CONSIDERATIONS 


EC8-1 The prohibition against the practice of law by a layman 
is grounded in the need of the public for integrity and com- 
petence of those who undertake to render legal services. Because 
of the fiduciary and personal character of the lawyer-client 
relationship and the inherently complex nature of our legal 
system, the public can better be assured of the requisite responsi- 
bility and competence if the practice of law is confined to those 
who are subject to the requirements and regulations imposed 
upon members of the legal profession. 


EC3-2 The sensitive variations in the considerations that bear 
on legal determinations often make it difficult even for a law- 
yer to exercise appropriate professional judgment, and it is 
therefore essential that the personal nature of the relationship 
of client and lawyer be preserved. Competent professional judg- 
ment is the product of a trained familiarity with law and legal 
processes, a disciplined, analytical approach to legal problems, 
and a firm ethical commitment. 
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EC3-8 A non-lawyer who undertakes to handle legal matters 
is not governed as to integrity or legal competence by the same 
rules that govern the conduct of a lawyer. A lawyer is not only 
subject to that regulation but also is committed to high stand- 
ards of ethical conduct. The public interest is best served in 
legal matters by a regulated profession committed to such 
standards. The Disciplinary Rules protect the public in that 
they prohibit a lawyer from seeking employment by improper 
overtures, from acting in cases of divided loyalties, and from 
submitting to the control of others in the exercise of his judg- 
ment. Moreover, a person who entrusts legal matters to a lawyer 
is protected by the attorney-client privilege and by the duty of 
the lawyer to hold inviolate the confidences and secrets of his 
client. 


EC3-4 A layman who seeks legal services often is not in a 
position to judge whether he will receive proper professional 
attention. The entrustment of a legal matter may well involve 
the confidences, the reputation, the property, the freedom, or 
even the life of the client. Proper protection of members of the 
public demands that no person be permitted to act in the con- 
fidential and demanding capacity of a Jawyer unless he is sub- 
ject to the regulations of the legal profession. 


EC3-5 It is neither necessary nor desirable to attempt the 
formulation of a single, specific definition of what constitutes 
the practice of law. Functionally, the practice of law relates to 
the rendition of services for others that call for the professional 
judgment of a lawyer. The essence of the professional judgment 
of the lawyer is his educated ability to relate the general body 
and philosophy of law to a specific legal problem of a client; 
and thus, the public interest will be better served if only law- 
yers are permitted to act in matters involving professional 
judgment. Where this professional judgment is not involved, 
non-lawyers, such as court clerks, police officers, abstracters, 
and many governmental employees, may engage in occupations 
that require a special knowledge of law in certain areas. But the 
services of a lawyer are essential in the public interest when- 
ever the exercise of professional] legal judgment is required. 


EC3-6 A lawyer often delegates tasks to clerks, secretaries, 
and other lay persons. Such delegation is proper if the lawyer 
maintains a direct relationship with his client, supervises the 
delegated work, and has complete professional responsibility 
for the work product. This delegation enables a lawyer to ren- 
der legal service more economically and efficiently. 
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EC3-7 The prohibition against a non-lawyer practicing law 
does not prevent a layman from representing himself, for then 
he is ordinarily exposing only himself to possible injury. The 
purpose of the legal profession is to make educated legal rep- 
resentation available to the public; but anyone who does not 
wish to avail himself of such representation is not required to 
do so. Even so, the legal profession should help members of the 
public to recognize legal problems and to understand why it 
may be unwise for them to act for themselves in matters having 
legal consequences. 


EC8-8 Since a lawyer should not aid or encourage a layman 
to practice law, he should not practice law in association with 
a layman or otherwise share legal fees with a layman. This does 
not mean, however, that the pecuniary value of the interest of 
a deceased lawyer in his firm or practice may not be paid to 
his estate or specified persons such as his widow or heirs. In 
like manner, profit-sharing retirement plans of a lawyer or 
law firm which include non-lawyer office employees are not im- 
proper. These limited exceptions to the rule against sharing 
legal fees with laymen are permissible since they do not aid 
or encourage laymen to practice law. 


EHC3-9 Regulation of the practice of law is accomplished prin- 
cipally by the respective states. Authority to engage in the 
practice of law conferred in any jurisdiction is not per se a 
grant of the right to practice elsewhere, and it is improper for 
a lawyer to engage in practice where he is not permitted by 
law or by court order to do so. However, the demands of business 
and the mobility of our society pose distinct problems in the regu- 
lation of the practice of law by the states. In furtherance of the 
public interest, the legal profession should discourage regula- 
tion that unreasonably imposes territorial limitations upon the 
right of a lawyer to handle the legal affairs of his client or 
upon the opportunity of a client to obtain the services of a law- 
yer of his choice in all matters includng the presentation of a 
contested matter in a tribunal before which the lawyer is not 
permanently admitted to practice. 


DISCIPLINARY RULES 


DR38-101 Aiding Unauthorized Practice of Law. 


(A) A lawyer shall not aid a non-lawyer in the nnauehered 
practice of law. 


(B) A lawyer shall not practice law in a jurisdiction where to 
do so would be in violation of regulations of the prone in 
that jurisdiction. 
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DR3-102 Dividing Legal Fees with a Non-Lawyer. 


(A) A lawyer or law firm shall not share legal fees with a non- 
lawyer, except that: 


(1) An agreement by a lawyer with his firm, partner, or 
associate may provide for the payment of money, over 
a reasonable period of time after his death, to his 
estate or to one or more specified persons. 


(2) <A lawyer who undertakes to complete unfinished legal 
business of a deceased lawyer may pay to the estate of 
the deceased Jawyer that proportion of the total com- 
pensation which fairly represents the services ren- 
dered by the deceased lawyer. 


(3) <A lawyer or law firm may include non-lawyer em- 
ployees in a retirement plan, even though the plan 
is based in whole or in part on a profit-sharing 
arrangement. 


DR3-103 Forming a Partnership with a Non-Lawyer. 


(A) A lawyer shall not form a partnership with a non-lawyer 
if any of the activities of the partnership consist of the prac- 
tice of law. 


CANON 4 


A Lawyer Should Preserve the Confidences and 
Secrets of a Clhrent 


ETHICAL CONSIDERATIONS 


EHC4-1 Both the fiduciary relationship existing between lawyer 
and client and the proper functioning of the legal system re- 
quire the preservation by the Jawyer of confidences and secrets 
of one who has employed or sought to employ him. A client must 
fee] free to discuss whatever he wishes with his lawyer and a 
lawyer must be equally free to obtain information beyond that 
volunteered by his client. A lawyer should be fully informed 
of all the facts of the matter he is handling in order for his 
client to obtain the full advantage of our legal system. It is for 
the lawyer in the exercise of his independent professional judg- 
ment to separate the relevant and important from the irrele- 
vant and unimportant. The observance of the ethical obligation 
of a lawyer to hold inviolate the confidences and secrets of his 
client not only facilitates the full development of facts essential 
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to proper representation of the client but also encourages lay- 
men to seek early legal assistance. 


EC4-2 The obligation to protect confidences and secrets obvi- 
ously does not preclude a lawyer from revealing information 
when his client consents after full disclosure, when necessary 
to perform his professional employment, when permitted by a 
Disciplinary Rule, or when required by law. Unless the client 
otherwise directs, a lawyer may disclose the affairs of his 
client to partners or associates of his firm. It is a matter of 
common knowledge that the normal operation of a law office 
exposes confidential professional information to non-lawyer 
employees of the office, particularly secretaries and those hav- 
ing access to the files; and this obligates a lawyer to exercise 
care in selecting and training his employees so that the sanctity 
of all confidences and secrets of his clients may be preserved. 
If the obligation extends to two or more clients as to the same 
information, a lawyer should obtain the permission of all before 
revealing the information. A lawyer must always be sensitive 
to the rights and wishes of his client and act scrupulously in 
the making of decisions which may involve the disclosure of 
information obtained in his professional relationship. Thus, in 
the absence of consent of his client after full disclosure, a law- 
yer should not associate another lawyer in the handling of a 
matter; nor should he, in the absence of consent, seek counsel 
from another lawyer if there is a reasonable possibility that the 
identity of the client or his confidences or secrets would be re- 
vealed to such lawyer. Both social amenities and professional 
duty should cause a lawyer to shun indiscreet conversations con- 
cerning his clients. 


EHC4-8 Unless the client otherwise directs, it is not improper 
for a lawyer to give limited information from his files to an 
Outside agency necessary for statistical, bookkeeping, account- 
ing, data processing, banking, printing, or other legitimate pur- 
poses, provided he exercises due care in the selection of the 
agency and warns the agency that the information must be kept 
confidential. 


EiC4-4 The attorney-client privilege is more limited than the 
ethical obligation of a lawyer to guard the confidences and 
secrets of his client. This ethical precept, unlike the evidentiary 
privilege, exists without regard to the nature or source of in- 
formation or the fact that others share the knowledge. A lawyer 
should endeavor to act in a manner which preserves the evi- 
dentiary privilege; for example, he should avoid professional 
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discussions in the presence of persons to whom the privilege 
does not extend. A lawyer owes an obligation to advise the client 
of the attorney-client privilege and timely to assert the privilege 
unless it is waived by the client. 


EC4-5 A lawyer should not use information acquired in the 
course of the representation of a client to the disadvantage of 
the client and a lawyer should not use, except with the consent 
of his client after full disclosure, such information for his own 
purposes. Likewise, a lawyer should be diligent in his efforts 
to prevent the misuse of such information by his employees and 
associates. Care should be exercised by a lawyer to prevent the 
disclosure of the confidences and secrets of one client to an- 
other, and no employment should be accepted that might require 
such disclosure. 


EC4-6 The obligation of a lawyer to preserve the confidences 
and secrets of his client continues after the termination of his 
employment. Thus a lawyer should not attempt to sell a law 
practice as a going business because, among other reasons, to 
do so would involve the disclosure of confidences and secrets. 
A lawyer should also provide for the protection of the confi- 
dences and secrets of his client following the termination of 
the practice of the lawyer, whether termination is due to death, 
disability, or retirement. For example, a lawyer might provide 
for the personal papers of the client to be returned to him and 
for the papers of the lawyer to be delivered to another lawyer 
or to be destroyed. In determining the method of disposition, 
the instructions and wishes of the client should be a dominant 
consideration. 


DISCIPLINARY RULES 
DR4-101 Preservation of Confidences and Secrets of a Client. 


(A) “Confidence” refers to information protected by the at- 
torney-client privilege under applicable law, and “secret” refers 
to other information gained in the professional relationship that 
the client has requested be held inviolate or the disclosure of 
which would be embarrassing or would be likely to be detri- 
mental to the client. 


(B) Except when permitted under DR4-101(C), a lawyer shall 
not knowingly: 


(1) Reveal a confidence or secret of his client. 
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(2) Use a confidence or secret of his client to the disad- 
vantage of the client. 


(8) Use a confidence or secret of his client for the ad- 
vantage of himself or of a third person, unless the 
client consents after full disclosure. 7 


(C) A lawyer may reveal: 


(1) Confidences or secrets with the consent of the client 
or clients affected, but only after a full disclosure 
to them. 


(2) Confidences or secrets when permitted under Dis- 
ciplinary Rules or required by law or court order. 


(3) The intention of his client to commit a crime and the 
information necessary to prevent the crime. 


(4) Confidences or secrets necessary to establish or collect 
his fee or to defend himself or his employees or asso- 
ciates against an accusation of wrongful conduct. 


(D) A lawyer shall exercise reasonable care to prevent his em- 
ployees, associates, and others whose services are utilized by 
him from disclosing or using confidences or secrets of a client, 
except that a lawyer may reveal the information allowed by 
DR4-101(C) through an employee. 


CANON 5 


A Lawyer Should Exercise Independent 
Professional Judgment on Behalf of a Client 


ETHICAL CONSIDERATIONS 


EC5-1 The professional judgment of a lawyer should be exer- 
cised, within the bounds of the law, solely for the benefit of his 
client and free of compromising influences and loyalties. Neither 
his personal interests, the interests of other clients, nor the de- 
sires of third persons should be permitted to dilute his loyalty 
to his client. 


Interests of a Lawyer That May Affect His Judgment 


EC5-2 A lawyer should not accept proffered employment if his 
personal interests or desires will, or there is a reasonable proba- 
bility that they will, affect adversely the advice to be given or 
services to be rendered the prospective client. After accepting 
employment, a lawyer carefully should refrain from acquiring 
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a property right or assuming a position that would tend to 
make his judgment less protective of the interests of his client. 


EC5-3 The self-interest of a lawyer resulting from his owner- 
ship of property in which his client also has an interest or which 
may affect property of his client may interfere with the exer- 
cise of free judgment on behalf of his client. If such interference 
would occur with respect to a prospective client, a lawyer should 
decline employment proffered by him. After accepting employ- 
mnt, a lawyer should not acquire property rights that would 
adversely affect his professional judgment in the representation 
of his client. Even if the property interests of a lawyer do not 
presently interfere with the exercise of his independent judg- 
ment, but the likelihood of interference can reasonably be fore- 
seen by him, a lawyer should explain the situation to his client 
and should decline employment or withdraw unless the client 
consents to the continuance of the relationship after full dis- 
closure. A lawyer should not seek to persuade his client to per- 
mit him to invest in an undertaking of his client nor make 
improper use of his professional relationship to influence his 
client to invest in an enterprise in which the lawyer is interested. 


ECs5-4 If, in the course of his representation of a client, a law- 
ver is permitted to receive from his client a beneficial ownership 
in publication rights relating to the subject matter of the em- 
plovment, he may be tempted to subordinate the interests of 
his client to his own anticipated pecuniary gain. For example, 
a lawyer in a criminal case who obtains from his client tele- 
vision, radio, motion picture, newspaper, magazine, book, or 
other publication rights with respect to the case may be in- 
fluenced, consciously or unconsciously, to a course of conduct 
that will enhance the value of his publication rights to the preju- 
dice of his client. To prevent these potentially differing inter- 
ests, such arrangements should be scrupulously avoided prior 
to the termination of all aspects of the matter giving rise to the 
employment, even though his employment has previously ended. 


HC5-5 A lawyer should not suggest to his client that a gift 
be made to himself or for his benefit. If a lawyer accepts a gift 
from his client, he is peculiarly susceptible to the charge that 
he unduly influenced or over-reached the client. Other than in 
exceptional circumstances, a lawyer should insist that an instru- 
ment in which his client desires to name him beneficially be 
prepared by another lawyer selected by the client. 


EC5-6 <A lawyer should not consciously influence a client to 
name him as executor, trustee, or lawyer in an instrument. In 
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those cases where a client wishes to name his lawyer as such, 
care should be taken by the lawyer to avoid even the appearance 
of impropriety. 


E'C5-7 The possibility of an adverse effect upon the exercise 
of free judgment by a lawyer on behalf of his client during 
litigation generally makes it undesirable for the lawyer to ac- 
quire a proprietary interest in the cause of his client or other- 
wise to become financially interested in the outcome of the 
litigation. However, it is not improper for a lawyer to protect 
his right to collect a fee for his services by the assertion of 
legally permissible liens, even though by doing so he may acquire 
an interest in the outcome of litigation. Although a contingent 
fee arrangement gives a lawyer a financial interest in the out- 
come of litigation, a reasonable contingent fee is permissible 
in civil cases because it may be the only means by which a lay- 
man can obtain the services of a lawyer of his choice. 


EC5-8 A financial interest in the outcome of litigation also 
results if monetary advances are made by the lawyer to his 
client. Although this assistance generally is not encouraged, 
there are instances when it is not improper to make loans to a 
client. For example, the advancing or guaranteeing of payment 
of the costs and expenses of litigation by a lawyer may be the 
only way a client can enforce his cause of action, but the ulti- 
mate liability for such costs and expenses must be that of the 
client. 


EHC5-9 Occasionally a lawyer is called upon to decide in a par- 
ticular case whether he will be a witness or an advocate. If a 
lawyer is both counsel and witness, he becomes more easily im- 
peachable for interest and thus may be a less effective witness. 
Conversely, the opposing counsel may be handicapped in chal- 
lenging the credibility of the lawyer when the lawyer also ap- 
pears as an advocate in the case. An advocate who becomes a 
witness is in the unseemly and ineffective position of arguing 
his own credibility. The roles of an advocate and of a witness 
are inconsistent; the function of an advocate is to advance or 
argue the cause of another, while that of a witness is to state 
facts objectively. 


HC5-10 Problems incident to the lawyer-witness relationship 
arise at different stages; they relate either to whether a lawyer 
should accept employment or should withdraw from employ- 
ment. Regardless of when the problem arises, his decision is 
to be governed by the same basic considerations. It is not ob- 
jectionable for a lawyer who is a potential witness to be an 
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advocate if it is unlikely that he will be called as a witness 
because his testimony would be merely cumulative or if his 
testimony will relate only to an uncontested issue. In the excep- 
tional situation where it will be manifestly unfair to the client 
for the lawyer to refuse employment or to withdraw when he 
will likely be a witness on a contested issue, he may serve as 
advocate even though he may be a witness. In making such de- 
cision, he should determine the personal or financial sacrifice 
of the client that may result from his refusal of employment 
or withdrawal therefrom, the materiality of his testimony, and 
the effectiveness of his representation in view of his personal in- 
volvement. In weighing these factors, it should be clear that 
refusal or withdrawal will impose an unreasonable hardship 
upon the client before the lawyer accepts or continues the em- 
ployment. Where the question arises, doubts should be resolved 
in favor of the lawyer testifying and against his becoming or 
continuing as an advocate. 


EC5-11 <A lawyer should not permit his personal interests to 
influence his advice relative to a suggestion by his client that 
additional counsel be employed. In like manner, his personal] in- 
terests should not deter him from suggesting that additional 
counsel be employed; on the contrary, he should be alert to the 
desirability of recommending additional counsel when, in his 
judgment, the proper representation of his client requires it. 
However, a lawyer should advise his client not to employ addi- 
tional counsel suggested by the client if the lawyer believes that 
such employment would be a disservice to the client, and he 
should disclose the reasons for his belief. 


EC5-12 Inability of co-counsel to agree on a matter vital to 
the representation of their client requires that their disagree- 
ment be submitted by them jointly to their client for his resolu- 
tion, and the decision of the client shall control the action to be 
taken. 


EC5-13 <A lawyer should not maintain membership in or be in- 
fluenced by any organization of employees that undertakes to 
prescribe, direct, or suggest when or how he should fulfill his 
professional] obligations to a person or organization that em- 
ploys him as a lawyer. Although it is not necessarily improper 
for a lawyer employed by a corporation or similar entity to be 
a member of an organization of employees, he should be vigilant 
to safeguard his fidelity as a lawyer to his employer, free from 
outside influences. 
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Interests of Multiple Clients 


HC5-14 Maintaining the independence of professional] judg- 
ment required of a lawyer precludes his acceptance or continua- 
tion of employment that will adversely affect his judgment on 
behalf of or dilute his loyalty to a client. This problem arises 
whenever a lawyer is asked to represent two or more clients 
who may have conflicting interests. 


EC5-15 If a lawyer is requested to undertake or to continue 
representation of multiple clients having potentially differing 
interests, he must weigh carefully the possibility that his judg- 
ment may be impaired or his loyalty divided if he accepts or 
continues the employment. He should resolve all doubts against 
the propriety of the representation. A lawyer should never 
represent in litigation multiple clients with conflicting inter- 
ests and there are few situations in which he would be justified 
in representing in litigation multiple clients with potentially 
conflicting interests. If a lawyer accepted such employment and 
the interests did become actually conflicting, he would have to 
withdraw from employment with the likelihood of resulting 
hardship on the clients; and for this reason, it is preferable 
that he refuse the employment initially. On the other hand, 
there are many instances in which a lawyer may properly serve 
multiple clients having potentially differing interests in matters 
not involved in litigation. If the interests vary only slightly, 
it is generally likely that the lawyer will not be subjected to an 
adverse influence and that he can retain his independent judg- 
ment on behalf of each client; and if the interests become con- 
flicting, withdrawal is less likely to have a disruptive effect 
upon the causes of his clients. 


EC5-16 In those instances in which a lawyer is justified in 
representing two or more clients having differing interests, it 
is nevertheless essential that each client be given the opportunity 
to evaluate his need for representation free of any potential 
conflict and to obtain other counsel if he so desires. Thus before 
a lawyer may represent multiple clients, he should explain fully 
to each client the implications of the common representation and 
should accept or continue employment only if the clients consent. 
If there are present other circumstances that might cause any 
of the multiple clients to question the undivided loyalty of the 
lawyer, he should also advise all of the clients of those circum- 
stances. 
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EC5-17 Typically recurring situations involving potentially 
differing interests are those in which a lawyer is asked to rep- 
resent co-defendants in a criminal case, co-plaintiffs in a per- 
sonal injury case, an insured and his insurer, and beneficiaries 
of the estate of a decedent. Whether a lawyer can fairly and 
adequately protect the interests of multiple clients in these and 
similar situations depends upon an analysis of each case. In 
certain circumstances, there may exist little chance of the judg- 
ment of the lawyer being adversely affected by the slight possi- 
bility that the interests will become actually differing; in other 
circumstances, the chance of adverse effect upon his judgment 
is not unlikely. 


EC5-18 A lawyer employed or retained by a corporation or 
similar entity owes his allegiance to the entity and not to a 
stockholder, director, officer, employee, representative, or other 
person connected with the entity. In advising the entity, a law- 
yer should keep paramount its interests and his professional 
judgment should not be influenced by the personal desires of 
any person or organization. Occasionally a lawyer for an entity 
is requested by a stockholder, director, officer, employee, repre- 
sentative, or other person connected with the entity to represent 
him in an individual capacity; in such case the lawyer may 
serve the individual only if the lawyer is convinced that differ- 
ing interests are not present. 


EC5-19 A lawyer may represent several clients whose interests 
are not actually or potentially differing. Nevertheless, he should 
explain any circumstances that might cause a client to question 
his undivided loyalty. Regardless of the belief of a lawyer that 
he may properly represent multiple clients, he must defer to a 
client who holds the contrary belief and withdraw from repre- 
sentation of that client. 


E'C5-20 A lawyer is often asked to serve as an impartial ar- 
bitrator or mediator in matters which involve present or former 
clients. He may serve in either capacity if he first discloses 
such present or former relationships. After a lawyer has under- 
taken to act as an impartial arbitrator or mediator, he should 
not thereafter represent in the dispute any of the parties in- 
volved. 


Desires of Third Persons 


HC5-21 The obligation of a lawyer to exercise professional 
judgment solely on behalf of his client requires that he disre- 
gard the desires of others that might impair his free judgment. 
The desires of a third person will seldom adversely affect a 
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lawyer unless that person is in a position to exert strong eco- 
nomic, political, or social pressures upon the lawyer. These in- 
fluences are often subtle, and a lawyer must be alert to their 
existence. A lawyer subjected to outside pressures should make 
full disclosure of them to his client, and if he or his client be- 
lieves that the effectiveness of his representation has been or 
will be impaired thereby, the lawyer should take proper steps 
to withdraw from representation of his client. 


EC5-22 Economic, political, or social pressures by third per- 
sons are less likely to impinge upon the independent judgment 
of a lawyer in a matter in which he is compensated directly by 
his client and his professional work is exclusively with his 
client. On the other hand, if a lawyer is compensated from a 
source other than his client, he may feel a sense of responsi- 
bility to someone other than his client. 


EC5-28 <A person or organization that pays or furnishes law- 
yers to represent others possesses a potential power to exert 
strong pressures against the independent judgment of those 
lawyers. Some employers may be interested in furthering their 
own economic, political, or social goals without regard to the 
professional responsibility of the lawyer to his individual client. 
Others may be far more concerned with establishment or ex- 
tension of legal principles than in the immediate protection of 
the rights of the lawyer’s individual client. On some occasions, 
decisions on priority of work may be made by the employer 
rather than the lawyer with the result that prosecution of work 
already undertaken for clients is postponed to their detriment. 
Similarly, an employer may seek, consciously or unconsciously, 
to further its own economic interests through the actions of the 
lawyers employed by it. Since a lawyer must always be free 
to exercise his professional judgment without regard to the in- 
terests or motives of a third person, the lawyer who is employed 
by one to represent another must constantly guard against 
erosion of his professional freedom. 


EC5-24 To assist a lawyer in preserving his professional in- 
dependence, a number of courses are available to him. For ex- 
ample, a lawyer should not practice with or in the form of a 
professional legal corporation, even though the corporate form 
is permitted by law, if any director, officer, or stockholder of 
it is a non-lawyer. Although a lawyer may be employed by a 
business corporation with non-lawyers serving as directors or 
officers, and they necessarily have the right to make decisions 
or business policy, a lawyer must decline to accept direction 
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of his professional judgment from any layman. Various types 
of legal aid officers are administered by boards of directors 
composed of lawyers and laymen. A lawyer should not accept 
employment from such an organization unless the board sets 
only broad policies and there is no interference in the relation- 
ship of the lawyer and the individual client he serves. Where 
a lawyer is employed by an organization, a written agreement 
that defines the relationship between him and the organization 
and provides for his independence is desirable since it may 
serve to prevent misunderstanding as to their respective roles. 
Although other innovations in the means of supplying legal 
counsel may develop, the responsibility of the lawyer to main- 
tain his professional independence remains constant, and the 
legal profession must insure that changing circumstances do not 
result in loss of the professional independence of the lawyer. 


DISCIPLINARY RULES 


DR5-101 Refusing Employment When the Interests of the 
Lawyer May Impair His Independent Professional 
Judgment. 


(A) Except with the consent of his client after full disclosure, 
a lawyer shall not accept employment if the exercise of his 
professional judgment on behalf of his client will be or reason- 
ably may be affected by his own financial, business, property, 
or personal interests. 


(B) A lawyer shall not accept employment in contemplated or 
pending litigation if he knows or it is obvious that he or a 
lawyer in his firm ought to be called as a witness, except that 
he may undertake the employment and he or a lawyer in his 
firm may testify: 


(1) If the testimony will relate solely to an uncontested 
matter. 


(2) If the testimony will relate solely to a matter of for- 
mality and there is no reason to believe that sub- 
stantial evidence will be offered in opposition to the 
testimony. 


(3) If the testimony will relate solely to the nature and 
value of legal services rendered in the case by the 
lawyer or his firm to the client. 


(4) As to any matter, if refusal would work a substantial 
hardship on the client because of the distinctive value 
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of the lawyer or his firm as counsel in the particular 
case. 


DR5-102 Withdrawal as Counsel When the Lawyer Becomes 
a Witness. 


(A) If, after undertaking employment in contemplated or pend- 
ing litigation, a Jawyer learns or it is obvious that he or a 
lawyer in his firm ought to be called as a witness on behalf 
of his client, he shall withdraw from the conduct of the trial 
and his firm, if any, shall not continue representation in the 
trial, except that he may continue the representation and he 
or a lawyer in his firm may testify in the circumstances enumer- 
ated in DR5-101(B) (1) through (4). 


(B) If, after undertaking employment in contemplated or pend- 
ing litigation, a lawyer learns or it is obvious that he or a 
lawyer in his firm may be called as a witness other than on 
behalf of his client, he may continue the representation until 
it is apparent that his testimony is or may be prejudicial to 
his client. 


DR5-103 Avoiding Aquisition of Interest in Litigation. 


(A) A lawyer shall not acquire a proprietary interest in the 
cause of action or subject matter of litigation he is conducting 
for a client, except that he may: 


(1) Acquire a lien granted by law to secure his fee or 
expenses. 


(2) Contract with a client for a reasonable contingent fee 
in a civil case. 


(B) While representing a client in connection with contemplated 
or pending litigation, a lawyer shall not advance or guarantee 
financial assistance to his client, except that a lawyer may 
advance or guarantee the expenses of litigation, including court 
costs, expenses of investigation, expenses of medical examina- 
tion, and costs of obtaining and presenting evidence, provided 
the client remains ultimately liable for such expenses. 


DR5-104 Limiting Business Relations with a Client. 


(A) A lawyer shall not enter into a business transaction with 
a client if they have differing interests therein and if the client 
expects the lawyer to exercise his professional judgment therein 
for the protection of the client, unless the client has consented 
after full disclosure. 
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(B) Prior to conclusion of all aspects of the matter giving rise 
to his employment, a lawyer shall not enter into any arrange- 
ment or understanding with a client or a prospective client by 
which he acquires an interest in publication rights with respect 
to the subject matter of his employment or proposed employ- 
ment. 


DR5-105 Refusing to Accept or Continue Employment if the 
the Interests of Another Client May Impair the In- 
dependent Professional Judgment of the Lawyer. 


(A) A lawyer shall decline proffered employment if the exer- 
cise of his independent professional judgment in behalf of a 
client will be or is likely to be adversely affected by the accept- 
ance of the proffered employment, except to the extent permitted 
under DR5-105(C). 


(B) A lawyer shall not continue multiple employment if the 
exercise of his independent professional judgment in behalf 
of a client will be or is likely to be adversely affected by his 
representation of another client, except to the extent permitted 
under DR5-105(C). 


(C) In the situations covered by DR5-105(A) and (B), a law- 
yer may represent multiple clients if it is obvious that he can 
adequately represent the interest of each and if each consents 
to the representation after full disclosure of the possible effect 
of such representation on the exercise of his independent pro- 
fessional judgment on behalf of each. 


(D) If a lawyer is required to decline employment or to with- 
draw from employment under DR5-105, no partner or associate 
of his or his firm may accept or continue such employment. 


DR5-106 Settling Similar Claims of Clients. 


(A) A lawyer who represents two or more clients shall not 
make or participate in the making of an aggregate settlement 
of the claims of or against his clients, unless each client has 
consented to the settlement after being advised of the existence 
and nature of all the claims involved in the proposed settlement, 
of the total amount of the settlement, and of the participation 
of each person in the settlement. 


DR5-107 Avoiding Influence by Others Than the Client. 


(A) Except with the consent of his client after full disclosure, 
a lawyer shall not: 


822 CODE OF PROFESSIONAL RESPONSIBILITY [2838 


(1) Accept compensation for his legal services from one 
other than his client. 


(2) Accept from one other than his client any thing of 
value related to his representation of or his employ- 
ment by his client. 


(B) A lawyer shall not permit a person who recommends, em- 
ploys, or pays him to render legal services for another to direct 
or regulate his professional judgment in rendering such legal 
Services. 


(C) A lawyer shall not practice with or in the form of a pro- 
fessional corporation or association authorized to practice law 
for a profit, if: 


(1) A non-lawyer owns any interest therein, except that a 
fiduciary representative of the estate of a lawyer may 
hold the stock or interest of the lawyer for a reason- 
able time during administration; 


(2) A non-lawyer is a corporate director or officer 
thereof; or 


(3) A non-lawyer has the right to direct or control the 
professional judgment of a lawyer. 


CANON 6 
A Lawyer Should Represent a Client Competently 


ETHICAL CONSIDERATIONS 


EC6-1 Because of his vital role in the legal process, a lawyer 
should act with competence and proper care in representing 
clients. He should strive to become and remain proficient in his 
practice and should accept employment only in matters which 
he is or intends to become competent to handle. 


HC6-2 A lawyer is aided in attaining and maintaining his 
competence by keeping abreast of current legal literature and 
developments, participating in continuing legal education pro- 
grams, concentrating in particular areas of the law, and by 
utilizing other available means. He has the additional ethical 
obligation to assist in improving the legal profession, and he 
may do so by participating in bar activities intended to advance 
the quality and standards of members of the profession. Of 
particular importance is the careful training of his younger 
associates and the giving of sound guidance to all lawyers who 
consult him. In short, a lawyer should strive at all levels to aid 
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the legal profession in advancing the highest possible standards 
of integrity and competence and to meet those standards him- 
self, 


EC6-3 While the licensing of a lawyer is evidence that he has 
met the standards then prevailing for admission to the bar, 
a lawyer generally should not accept employment in any area 
of the law in which he is not qualified. However, he may accept 
such employment if in good faith he expects to become qualified 
through study and investigation, as long as such preparation 
would not result in unreasonable delay or expense to his client. 
Proper preparation and representation may require the associa- 
tion by the lawyer of professionals in other disciplines. A law- 
yer offered employment in a matter in which he is not and 
does not expect to become so qualified should either decline the 
employment or, with the consent of his client, accept the employ- 
ment and associate a lawyer who is competent in the matter. 


EC6-4 Having undertaken representation, a lawyer should use 
proper care to safeguard the interests of his client. If a lawyer 
has accepted employment in a matter beyond his competence but 
in which he expected to become competent, he should diligently 
undertake the work and study necessary to qualify himself. In 
addition to being qualified to handle a particular matter, his 
obligation to his client requires him to prepare adequately for 
and give appropriate attention to his legal work. 


EC6-5 <A lawyer should have pride in his professional en- 
deavors. His obligation to act competently calls for higher 
motivation than that arising from fear of civil liability or dis- 
ciplinary penalty. 


EC6-6 <A lawyer should not seek, by contract or other means, 
to limit his individual liability to his client for his malpractice. 
A lawyer who handles the affairs of his client properly has no 
need to attempt to limit his liability for his professional] activities 
and one who does not handle the affairs of his client prop- 
erly should not be permitted to do so. A lawyer who is a stock- 
holder in or is associated with a professional legal corporation 
may, however, limit his liability for malpractice of his associ- 
ates in the corporation, but only to the extent permitted by law. 


DISCIPLINARY RULES 
DR6-101 Failing to Act Competently. 


(A) A lawyer shall not: 


(1) Handle a legal matter which he knows or should know 
that he is not competent to handle, without associating 
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with him a lawyer who is competent to handle it. 


(2) Handle a legal matter without preparation adequate 
in the circumstances. 


(8) Neglect a legal matter entrusted to him. 
DR6-102 Limiting Liability to Client. 


(A) A lawyer shall not attempt to exonerate himself from or 
limit his liability to his client for his personal malpractice. 


CANON 7 _ 


A Lawyer Should Represent a Client Z ent 
Within the Bounds of the Law 


ETHICAL CONSIDERATIONS 


EC?7-1 The duty of a lawyer, both to his client and to the 
legal system, is to represent his client zealously within the law, 
which includes Disciplinary Rules and enforceable professional 
regulations. The professional responsibility of a lawyer de- 
rives from his membership in a profession which has the duty 
of assisting members of the public to secure and protect avail- 
able legal rights and benefits. In our government of laws and 
not of men, each member of our society is entitled to have his 
conduct judged and regulated in accordance with the law; to 
seek any lawful objective through legally permissible means; 
and to present for adjudication any lawful claim, issue, or 
defense. 


EC7-2 The bounds of the law in a given case are often diffi- 
cult to ascertain. The language of legislative enactments and 
judicial opinions may be uncertain as applied to varying factual 
situations. The limits and specific meaning of apparently rele- 
vant law may be made doubtful by changing or developing 
constitutional interpretations, inadequately expressed statutes 
or judicial opinions, and changing public and judicial attitudes. 
Certainty of law ranges from well-settled rules through areas 
of conflicting authority to areas without precedent. 


EC7-3 Where the bounds of law are uncertain, the action of 
a lawyer may depend on whether he is serving as advocate or 
adviser. A lawyer may serve simultaneously as both advocate 
and adviser, but the two roles are essentially different. In 
asserting a position on behalf of his client, an. advocate for the 
most part deals with past conduct. and must take. the facts as 
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he finds them. By contrast, a lawyer serving as adviser pri- 
marily assists his client in determining the course of future 
conduct and relationships. While serving as advocate, a lawyer 
should resolve in favor of his client doubts as to the bounds 
of the law. In serving a client as adviser, a lawyer in ap- 
propriate circumstances should give his professional] opinion 
as to what the ultimate decisions of the courts would likely be 
as to the applicable law. 


Duty of the Lawyer to a Client. 


HC7-4 The advocate may urge any permissable construction 
of the law favorable to his client, without regard to his pro- 
fessional opinion as to the likelihood that the construction will 
ultimately prevail. His conduct is within the bounds of the 
law, and therefore permissible, if the position taken is support- 
ed by the law or is supportable by a good faith argument for 
an extension, modification, or reversal of the law. However, 
a lawyer is not justified in asserting a position in une ation 
that is frivolous. 


EC7-5 <A Jawyer as adviser furthers the interest of his client 
by giving his professional opinion as to what he believes would 
likely be the ultimate decision of the courts on the matter at 
hand and by informing his client of the practical] effect of such 
decision. He may continue in the representation of his client 
even though his client has elected to pursue a course of conduct 
contrary to the advice of the lawyer so long as he does not 
thereby knowingly assist the client to engage in illegal conduct 
or to take a frivolous legal position. A lawyer should never 
encourage or aid his client to commit criminal acts or counsel 
his client on how to violate the law and avoid punishment 
therefor. 


EC7-6 Whether the proposed action of a lawyer is within the 
bounds of the law may be a perplexing question when his client 
is contemplating a course of conduct having legal consequences 
that vary according to the client’s intent, motive, or desires at 
the time of the action. Often a lawyer is asked to assist his 
client in developing evidence relevant to the state of mind of 
the client at a particular time. He may properly assist his client 
in the development and preservation of evidence of existing 
motive, intent, or desire; obviously, he may not do anything 
furthering the creation or preservation of false evidence. In 
many cases a lawyer may not be certain as to the state of mind 
of his client, and in those situations he should resolve reason- 
able doubts in favor of his client. 
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EC7-7 In certain areas of legal representation not affecting 
the merits of the cause or substantially prejudicing the rights 
of a client, a lawyer is entitled to make decisions on his own. 
But otherwise the authority to make decisions is exclusively 
that of the client and, if made within the framework of the 
law, such decisions are binding on his lawyer. As _ typical 
examples in civil cases, it is for the client to decide whether 
he will accept a settlement offer or whether he will waive his 
right to plead an affirmative defense. A defense lawyer in 
a criminal case has the duty to advise his client fully on 
whether a particular plea to a charge appears to be desirable 
and as to the prospects of success on appeal, but it is for the 
client to decide what plea should be entered and whether an 
appeal should be taken. 


EC7-8 A lawyer should exert his best efforts to insure that 
decisions of his client are made only after the client has been 
informed of relevant considerations. A lawyer ought to initiate 
this decision-making process if the client does not do so. Ad- 
vice of a lawyer to his client need not be confined to purely 
legal considerations. A lawyer should advise his client of the 
possible effect of each legal alternative. A lawyer should 
bring to bear upon this decision-making process the fullness 
of his experience as well as his objective viewpoint. In assist- 
ing his client to reach a proper decision, it is often desirable 
for a lawyer to point out those factors which may lead to a 
decision that is morally just as well as legally permissible. 
He may emphasize the possibility of harsh consequences that 
might result from assertion of legally permissible positions. 
In the final analysis, however, the lawyer should always re- 
member that the decision whether to forego legally available 
objectives or methods because of non-legal factors is ultimately 
for the client and not for himself. In the event that the client 
in a non-adjudicatory matter insists upon a course of conduct 
that is contrary to the judgment and advice of the lawyer but 
not prohibited by Disciplinary Rules, the Jawyer may withdraw 
from the employment. 


E'C7-9 In the exercise of his professional judgment on those 
decisions which are for his determination in the handling of a 
legal matter, a lawyer should always act in a manner con- 
sistent with the best interests of his client. However, when 
an action in the best interest of his client seems to him to 
be unjust, he may ask his client for permission to forego such 
action. 
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EC7-10 The duty of a lawyer to represent his client with zeal 
does not militate against his concurrent obligation to treat 
with consideration all persons involved in the legal process and 
to avoid the infliction of needless harm. 


EC7-11 The responsibilities of a lawyer may vary according 
to the intelligence, experience, mental condition or age of a 
client, the obligation of a public officer, or the nature of a 
particular proceeding. Examples include the representation 
of an illiterate or an incompetent, service as a public prose- 
cutor or other government lawyer, and appearances before 
administrative and legislative bodies. 


EC7-12 Any mental or physical condition of a client that 
renders him incapable of making a considered judgment on 
his own behalf casts additional responsibilities upon his lawyer. 
Where an incompetent is acting through a guardian or other 
legal representative, a lawyer must look to such representative 
for those decisions which are normally the prerogative of the 
client to make. If a client under disability has no legal rep- 
resentative, his lawyer may be compelled in court proceedings 
to make decisions on behalf of the client. If the client is 
capable of understanding the matter in question or of con- 
tributing to the advancement of his interests, regardless of 
whether he is legally disqualified from performing certain 
acts, the lawyer should obtain from him all possible aid. If 
the disability of a client and the Jack of a legal representative 
compel the lawyer to make decisions for his client, the lawyer 
should consider all circumstances then prevailing and act with 
care to safeguard and advance the interests of his chent. But 
obviously a lawyer cannot perform any act or make any de- 
cision which the law requires his client to perform or make, 
either acting for himself if competent, or by a duly constituted 
representative if legally incompetent. 


HC7-13 The responsibility of a public prosecutor differs from 
that of the usual advocate; his duty is to seek justice, not 
merely to convict. This special duty exists because: (1) the 
prosecutor represents the sovereign and therefore should use 
restraint in the discretionary exercise of governmental powers, 
such as in the selection of cases to prosecute; (2) during trial 
the prosecutor is not only an advocate but he also may make 
decisions normally made by an individual client, and those 
affecting the public interest should be fair to all; and (8) in 
our system of criminal justice the accused is to be given the 
benefit of all reasonable doubts. With respect to evidence 
and witnesses, the prosecutor has responsibilities different 
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from those of a lawyer in private practice; the prosecutor 
should make timely disclosure to the defense of available evi- 
dence, known to him, that tends to negate the guilt of the 
accused, mitigate the degree of the offense, or reduce the pun- 
ishment. Further, a prosecutor should not intentionally avoid 
pursuit of evidence merely because he believes it will damage 
the prosecutor’s case or aid the accused. 


HC7-14 A government lawyer who has discretionary power 
relative. to litigation should refrain from instituting or contin- 
ving litigation that is obviously unfair. A government lawyer 
not having such discretionary power who believes there is lack 
of merit in a controversy submitted to him should so advise 
his superiors and recommend the avoidance of unfair litiga- 
tion. A government lawyer in a civil action or administrative 
proceeding has the responsibility to seek justice and to develop 
a full and fair record, and he should not use his position or 
the economic power of the government to harass parties or 
to bring about unjust settlements or results. 


EC7-15 The nature and purpose of proceedings before ad- 
ministrative agencies vary widely. The proceedings may be 
legislative or quasi-judicial, or a combination of both. They 
may be ex parte in character, in which event they may originate 
either at the instance of the agency or upon motion of an in- 
terested party. The scope of an inquiry may be purely in- 
vestigative or it may be truly adversary looking toward the 
adjudication of specific rights of a party or of classes of 
parties. The foregoing are but examples of some of the types 
of proceedings conducted by administrative agencies. A law- 
yer appearing before an administrative agency, regardless of 
the nature of the proceeding it is conducting, has the con- 
tinuing duty to advance the cause of his client within the 
bounds of the law. Where the applicable rules of the agency 
impose specific obligations upon a lawyer, it is his duty to 
comply therewith, unless the lawyer has a legitimate basis for 
challenging the validity thereof. In all appearances before 
administrative agencies, a lawyer should identify himself, his 
client if identity of his client is not privileged, and the 
representative nature of his appearance. It is not improper, 
however, for a lawver to seek from an agency information 
available to the public without identifying his client. 


EC7-16 The primary business of a legislative body is to enact 
laws rather than to adjudicate controversies, although on oc- 
easion the activities of a legislative body may take on the 
characteristics of an adversary proceeding, particularly in 
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investigative and impeachment matters. The role of a lawyer 
supporting or opposing proposed legislation normally is quite 
different from his role in representing a person under investi- 
gation or on trial by a legislative body. When a lawyer appears 
in connection with proposed legislation, he seeks to affect the 
lawmaking process, but when he appears on behalf of a client 
in investigatory or impeachment proceedings, he is concerned 
with the protection of the rights of his client. In either event, 
he should identify himself and his client, if identity of his 
client is not privileged, and should comply with applicable laws 
and legislative rules. 


EC7-17 The obligation of loyalty to his client applies only to 
a lawyer in the discharge of his professional duties and implies 
no obligation to adopt a personal viewpoint favorable to the 
interests or desires of his client. While a lawyer must act al- 
ways with circumspection in order that his conduct will not 
adversely affect the rights of a client in a matter he is then 
handling, he may take positions on public issues and espouse 
legal reforms he favors without regard to the individual views 
of any client. 


EC7-18 The legal system in its broadest sense functions best 
when persons in need of legal advice or assistance are repre- 
sented by their own counsel. For this reason a lawyer should 
not communicate on the subject matter of the representation 
of his client with a person he knows to be represented in the 
matter by a lawyer, unless pursuant to law or rule of court 
or unless he has the consent of the lawyer for that person. If 
one is not represented by counsel, a lawyer representing an- 
other may have to deal directly with the unrepresented person; 
in such an instance, a lawyer should not undertake to give ad- 
vice to the person who is attempting to represent himself, ex- 
cept that he may advise him to obtain a lawyer. 


Duty of the Lawyer to the Adversary System of Justice 


EC7-19 Our legal system provides for the adjudication of dis- 
putes governed by the rules of substantive, evidentiary, and 
procedural Jaw. An adversary presentation counters the nat- 
ural human tendency to judge too swiftly in terms of the 
familiar that which is not yet fully known. The advocate, by 
his zealous preparation and presentation of facts and law, 
enables the tribunal to come to the hearing with an open and 
neutral mind and to render impartial judgments. The duty 
of a lawyer to his client and his duty to the legal system are 
the same: to represent his client zealously within the bounds 
of the law. 
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EC7-20 In order to function properly, our adjudicative proc- 
ess requires an informed, impartial tribunal capable of admin- 
istering justice, promptly and efficiently according to procedures 
that command public confidence and respect. Not only must 
there be competent, adverse presentation of evidence and issues, 
but a tribunal must be aided by rules appropriate to an effec- 
tive and dignified process. The procedures under which 
tribunals operate in our adversary system have been prescribed 
largely by legislative enactments, court rules and decisions, 
and administrative rules. Through the years certain concepts 
of proper professional conduct have become rules of law appli- 
cable to the adversary adjudicative process. Many of these 
concepts are the bases for standards of professional conduct 
set forth in the Disciplinary Rules. 


EC7-21 The civil adjudicative process is primarily designed 
for the settlement of disputes between parties, while the crim- 
inal process is designed for the protection of society as a whole. 
Threatening to use, or using, the criminal process to coerce 
adjustment of private civil claims or controversies is a sub- 
version of that process; further, the person against whom the 
criminal process is so misused may be deterred from asserting 
his legal rights and thus the usefulness of the civil process 
in settling private disputes is impaired. As in all cases of 
abuse of judicial process, the improper use of criminal proc- 
ess tends to diminish public confidence in our legal system. 


EC7-22 Respect for judicial rulings is essential to the proper 
administration of justice; however, a litigant or his lawyer may, 
in good faith and within the framework of the law, take steps 
to test the correctness of a ruling of a tribunal. 


EC7-28 The complexity of law often makes it difficult for a 
tribunal to be fully informed unless the pertinent law is pre- 
sented by the lawyers in the cause. A tribunal that is fully 
informed on the applicable law is better able to make a fair 
and accurate determination of the matter before it. The ad- 
versary system contemplates that each lawyer will present 
and argue the existing law in the light most favorable to his 
client. Where a lawyer knows of legal authority in the con- 
trolling jurisdiction directly adverse to the position of his 
client, he should inform the tribunal of its existence unless his 
adversary has done so; but, having made such disclosure, he 
may challenge its soundness in whole or in part. 


EC7-24 In order to bring about just and informed decisions, 
evidentiary and procedural rules have been established by 
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tribunals to permit the inclusion of relevant evidence and ar- 
gument and the exclusion of all other considerations. The 
expression by a lawyer of his personal opinion as to the justness 
of a cause, as to the credibility of a witness, as to the culpabil- 
ity of a civil litigant, or as to the guilt or innocence of an ac- 
cused is not a proper subject for argument to the trier of fact. 
It is improper as to factual matters because admissible evi- 
dence possessed by a lawyer should be presented only as sworn 
testimony. It is improper as to all other matters because, were 
the rule otherwise, the silence of a lawyer on a given occasion 
could be construed unfavorably to his client. However, a 
lawyer may argue, on his analysis of the evidence, for any 
position or conclusion with respect to any of the foregoing 
matters. 


EC7-25 Rules of evidence and procedure are designed to lead 
to just decisions and are part of the framework of the law. 
Thus while a lawyer may take steps in good faith and within 
the framework of the law to test the validity of rules, he is 
not justified in consciously violating such rules and he should 
be diligent in his efforts to guard against his unintentional 
violation of them. As examples, a lawyer should subscribe to 
or verify only those pleadings that he believes are in compliance 
with applicable law and rules; a lawyer should not make any 
prefatory statement before a tribunal in regard to the pur- 
ported facts of the case on trial unless he believes that his 
statement will be supported by admissible evidence; a lawyer 
should not ask a witness a question solely for the purpose of 
harassing or embarrassing him; and a lawyer should not by 
subterfuge put before a jury matters which it cannot properly 
consider. 


EC7-26 The law and Disciplinary Rules prohibit the use of 
fraudulent, false, or perjJured testimony or evidence. A law- 
yer who knowingly participates in introduction of such testi- 
mony or evidence is subject to discipline. A lawyer should, 
however, present any admissible evidence his client desires 
to have presented unless he knows, or from facts within his 
knowledge should know, that such testimony or evidence is 
false, fraudulent, or perjured. 


E'C?7-27 Because it interferes with the proper administration 
of justice, a lawyer should not suppress evidence that he or 
his client has a legal obligation to reveal or produce. In like 
manner, a lawyer should not advise or cause a person to secrete 
himself or to leave the jurisdiction of a tribunal for the purpose 
of making him unavailable as a witness therein. 
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EC7-28 Witnesses should always testify truthfully and should 
be free from any financial inducements that might tempt them 
to do otherwise. A lawyer should not pay or agree to pay a 
non-expert witness an amount in excess of reimbursement for 
expenses and financial loss incident to his being a witness; 
however, a lawyer may pay or agree to pay an expert witness 
a reasonable fee for his services as an expert. But in no event 
should a lawyer pay or agree to pay a contingent fee to any 
witness. A lawyer should exercise reasonable diligence to see 
that his client and lay associates conform to these standards. 


EC7-29 To safeguard the impartiality that is essential to the. 
judicial process, veniremen and jurors should be protected 
against extraneous influences. When impartiality is present, 
public confidence in the judicial system is enhanced. There 
should be no extrajudicial communication with veniremen prior 
to trial or with jurors during trial by or on behalf of a lawyer 
connected with the case. Furthermore, a lawyer who is not 
connected with the case should not communicate with or cause 
another to communicate with a venireman or a juror about the 
case. After the trial, communication by a lawyer with jurors 
is permitted so long as he refrains from asking questions or 
making comments that tend to harass or embarrass the juror 
or to influence actions of the juror in future cases. Were a 
lawyer to be prohibited from communicating after trial with 
a juror, he could not ascertain if the verdict might be subject 
to legal challenge, in which event the invalidity of a verdict 
might go undetected. When an extrajudicial communication 
by a lawyer with a juror is permitted by law, it should be made 
considerately and with deference to the personal feelings of the 
juror. 


EC7-80 Vexatious or harassing investigations of veniremen 
or jurors seriously impair the effectiveness of our jury system. 
For this reason, a lawyer or anyone on his behalf who conducts 
an investigation of veniremen or jurors should act with cir- 
cumspection and restraint. 


EC7-31 Communications with or investigations of members 
of families of veniremen or jurors by a lawyer or by anyone 
on his behalf are subject to the restrictions imposed upon the 
lawyer with respect to his communications with or investiga- 
tions of veniremen and jurors. 


EC7-32 Because of his duty to aid in preserving the integrity 
of the jury system, a lawyer who learns of improper conduct 
by or towards a venireman, a juror or a member of the family 
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of either should make a prompt report to the court regarding 
such conduct. 


EC7-88 A goal of our legal system is that each party shall 
have his case, criminal or civil, adjudicated by an impartial 
tribunal. The attainment of this goal may be defeated by 
dissemination of news or comments which tend to influence 
judge or jury. Such news or comments may prevent prospec- 
tive jurors from being impartial at the outset of the trial and 
may also interfere with the obligation of jurors to base their 
verdict solely upon the evidence admitted in the trial. The 
release by a lawyer of out-of-court statements regarding an 
anticipated or pending trial may improperly affect the impar- 
tiality of the tribunal. For these reasons, standards for per- 
missible and prohibited conduct of a lawyer with respect to 
trial publicity have been established. 


EC7-84 The impartiality of a public servant in our legal 
system may be impaired by the receipt of gifts or loans. A 
lawyer, therefore, is never justified in making a gift or a loan 
to a judge, a hearing officer, or an official or employee of a 
tribunal. 


EHC7-35 All litigants and lawyers should have access to tri- 
bunals on an equal basis. Generally, in adversary proceedings 
a lawyer should not communicate with a judge relative to a 
matter pending before, or which is to be brought before, a 
tribunal over which he presides in circumstances which might 
have the effect or give the appearance of granting undue ad- 
vantage to one party. For example, a lawyer should not com- 
municate with a tribunal by a writing unless a copy thereof 
is promptly delivered to opposing counsel or to the adverse 
party if he is not represented by a lawyer. Ordinarily an 
oral communication by a lawyer with a judge or hearing offi- 
cer should be made only upon adequate notice to opposing coun- 
sel, or, if there is none, to the opposing party. A lawyer should 
not condone or lend himself to private importunities by another 
with a judge or hearing officer on behalf of himself or his client. 


EC?7-36 Judicial hearings ought to be conducted through dig- 
nified and orderly procedures designed to protect the rights 
of all parties. Although a lawyer has the duty to represent 
his client zealously, he should not engage in any conduct that 
offends the dignity and decorum of proceedings. While main- 
taining his independence, a lawyer should be respectful, cour- 
teous, and above-board in his relations with a judge or hearing 
officer before whom he appears. He should avoid undue 
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solicitude for the comfort or convenience of judge or jury and 
should avoid any other conduct calculated to gain special 
consideration. 


EC7-37 In adversary proceedings, clients are litigants and 
though ill feeling may exist between clients, such ill feeling 
should not influence a lawyer in his conduct, attitude and 
demeanor towards opposing lawyers. A lawyer should not 
make unfair or derogatory personal reference to opposing 
counsel. Haranguing and offensive tactics by lawyers inter- 
fere with the orderly administration of justice and have no 
proper place in our legal system. 


EC7-38 A lawyer should be courteous to opposing counsel and 
should accede to reasonable requests regarding court proceed- 
ings, settings, continuances, waiver of procedural formalities, 
and similar matters which do not prejudice the rights of his 
client. He should follow local customs of courtesy or practice 
unless he gives timely notice to opposing counsel of his inten- 
tion not to do so. A lawyer should be punctual in fulfilling 
all professional commitments. 


EC7-89 In the final analysis, proper functioning of the adver- 
sary system depends upon cooperation between lawyers and 
tribunals in utilizing procedures which will preserve the im- 
partiality of tribunals and make their decisional processes 
prompt and just, without impinging upon the obligation of 
lawyers to represent their clients zealously within the frame- 
work of the law. 


DISCIPLINARY RULES 
DR7-101 Representing a Client Zealously. 
(A) A lawyer shall not intentionally: 


(1) Fail to seek the lawful objectives of his client through 
reasonably available means permitted by law and the 
Disciplinary Rules, except as provided by DR’7- 
101(B). A lawyer does not violate this Disciplinary 
Rule, however, by acceding to reasonable requests of 
opposing counsel which do not prejudice the rights of 
his client, by being punctual in fulfilling all profes- 
sional commitments, by avoiding offensive tactics, or 
by treating with courtesy and consideration all per- 
sons involved in the legal process. 


(2) Fail to carry out a contract of employment entered 
into with a client for professional services, but he 
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may withdraw as permitted under DR2-110, DR5-102, 
and DR5-105. 


Prejudice or damage his client during the course of 
the professional relationship, except as required un- 
der DR7-102(B). 


(B) In his representation of a client, a lawyer may: 


(1) Where permissible, exercise his professional judg- 


(2) 


ment to waive or fail to assert a right or position of 
his client. 


Refuse to aid or participate in conduct that he be- 
lieves to be unlawful, even though there is some 
support for an argument that the conduct is legal. 


DR7-102 Representing a Client Within the Bounds of the Law. 


(A) In his representation of a client, a lawyer shall not: 


(1) 


(2) 


(3) 


(4) 
(5) 
(6) 
(7) 


(8) 


File a suit, assert a position, conduct a defense, de- 
lay a trial, or take other action on behalf of his client 
when he knows or when it is obvious that such action 
would serve merely to harass or maliciously injure 
another. 


Knowingly advance a claim or defense that is un- 
warranted under existing law, except that he may 
advance such claim or defense if it can be supported 
by good faith argument for an extension, modifica- 
tion, or reversal of existing law. 


Conceal or knowingly fail to disclose that which he 
is required by law to reveal. 


Knowingly use perjured testimony or false evidence. 
Knowingly make a false statement of law or fact. 


Participate in the creation or preservation of evi- 
dence when he knows or it is obvious that the evi- 
dence is false. 


Counsel or assist his client in conduct that the law- 
yer knows to be illegal or fraudulent. 


Knowingly engage in other illegal conduct or conduct 
contrary to a Disciplinary Rule. 


886 CODE OF PROFESSIONAL RESPONSIBILITY [288 


(B) A lawyer who receives information clearly establishing 
that: 


(1) His client has, in the course of the representation, 
perpetrated a fraud upon a person or tribunal shall 
promptly call upon his client to rectify the same, 
and if the client refuses or is unable to do so, he shall 
discontinue his representation of the client in that 
matter; and if the representation involves litigation, 
the lawyer shall (if applicable rules require) request 
the tribunal to permit him to withdraw but without 
necessarily revealing his reason for wishing to 
withdraw. 


(2) A person other than his client has perpetrated a 
fraud upon a tribunal shall promptly reveal the fraud 
to the tribunal. 


DR7-103 Performing the Duty of Public Prosecutor or Other 
Government Lawyer. 


(A) A public prosecutor or other government lawyer shall not 
institute or cause to be instituted criminal charges when he 
knows or it is obvious that the charges are not supported by 
probable cause. 


(B) A public prosecutor or other government lawyer in crim- 
inal litigation shall make timely disclosure to counsel for the 
defendant, or to the defendant if he has no counsel, of the 
existence of evidence, known to the prosecutor or other govern- 
ment lawyer, that tends to negate the guilt of the accused, 
mitigate the degree of the offense, or reduce the punishment. 


DR7-104 Communicating With One of Adverse Interest. 


(A) During the course of his representation of a client a law- 
yer shall not: 


(1) Communicate or cause another to communicate on 
the subject of the representation with a party he 
knows to be represented by a lawyer in that matter 
unless he has the prior consent of the lawver repre- 
senting such other party or is authorized by law to 
do so. 


(2) Give advice to a person who is not represented by a 
lawyer, other than the advice to secure counsel, if 
the interests of such person are or have a reasonable 
possibility of being in conflict with the interests of 
his client. 
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DR7-105 Threatening Criminal Prosecution. 


(A) A lawyer shall not present, participate in presenting, or 
threaten to present criminal charges solely to obtain an ae 
vantage in a civil matter. | 


DR7-106 Trial Conduct. 


(A) A lawyer shall not disregard or advise his client to dis- 
regard a standing rule of a tribunal or a ruling of a tribunal 
made in the course of a proceeding, but he may take appropri- 
ate steps in good faith to test the validity of such rule or ruling. 


(B) In presenting a matter to a tribunal, a lawyer shall 
disclose: 


(1) Legal authority in the controlling jurisdiction known 
to him to be directly adverse to the position of his 
client and which is not disclosed by opposing counsel. 


(2) Unless privileged or irrelevant, the identities of the 
clients he represents and of the persons who employed 
him. 


(C) In appearing in his professional capacity before a tribunal, 
a lawyer shall not: 


(1) State or allude to any matter that he has no reason- 
able basis to believe is relevant to the case or that 
will not be supported by admissible evidence. 


(2). Ask any question that he has no reasonable basis to 
believe is revelant to the case and that is intended to 
degrade a witness or other person. 


(83) Assert his personal knowledge of the facts in issue, 
except when testifying as a witness. 


(4) Assert his personal opinion as to the justness of a 
cause, as to the credibility of a witness, as to the 
culpability of a civil litigant, or as to the guilt or 
innocence of an accused; but he may argue, on his 
analysis of the evidence, for any position or conclu- 
sion with respect to the matters stated herein. 


(5) Fail to comply with known local customs of cour- 
tesy or practice of the bar or a particular tribunal 
without giving to opposing counsel timely notice of 
his intent not to comply. 


(6) Engage in undignified or discourteous conduct which 
is degrading to a tribunal. 


8388 CODE OF PROFESSIONAL RESPONSIBILITY — [283 


(7) Intentionally or habitually violate any established 
rule of procedure or evidence. 


DR?-107 Trial. Publicity. 


(A) A lawyer participating in or associated with the investi- 
gation of a criminal matter shall not make or participate in 
making an extrajudicial statement that a reasonable person 
would expect to be disseminated by means of public communi- 
cation and that does more than state without elaboration: 


(1) Information contained in a public record. 
(2) That the investigation is in progress. 


(8) The general scope of the investigation including a 
description of the offense and, if permitted by law, 
the identity of the victim. 


(4) A request for assistance in apprehending a suspect 
or assistance in other matters and the information 
necessary thereto. 


(5) A warning to the public of any dangers. 


(B) A lawyer or law firm associated with the prosecution or 
defense of a criminal matter shall not, from the time of the 
filing of a complaint, information, or indictment, the issuance 
of an arrest warrant, or arrest until the commencement of the 
trial or disposition without trial, make or participate in making 
an extrajudicial statement that a reasonable person would ex- 
pect to be disseminated by means of public communication and 
that relates to: 


(1) The character, reputation, or prior criminal record 
(including arrests, indictments, or other charges of 
crime) of the accused. 


(2) The possibility of a plea of guilty to the offense 
charged or to a lesser offense. 


(8) The existence or contents of any confession, admis- 
sion, or statement given by the accused or his refusal 
or failure to make a statement. 


(4) The performance or results of any examinations or 
tests or the refusal or failure of the accused to submit 
to examinations or tests. 


(5) The identity, testimony, or credibility of a prospec- 
tive witness. 
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(6) Any opinion as to the guilt or innocence of the ac- 
cused, the evidence, or the merits of the case. 


(C) DR7-107(B) does not preclude a lawyer during such period 
from announcing: 


(1) The name, age, residence, occupation, and family 
status of the accused. 


(2) If the accused has not been apprehended, any infor- 
mation necessary to aid in his apprehension or to 
warn the public of any dangers he may present. 


(8) <A request for assistance in obtaining evidence. 
(4) The identity of the victim of the crime. 


(5) The fact, time, and place of arrest, resistance, pur- 
suit, and use of weapons. 


(6) The identity of investigating and arresting officers 
or agencies and the length of the investigation. 


(7) At the time of seizure, a description of the physical 
evidence seized, other than a confession, admission, 
or statement. | 


(8) The nature, substance, or text of the charge. 


(9) Quotations from or references to public records of the 
court in the case. 


(10) The scheduling or result of any step in the judicial 
proceedings. 


(11) That the accused denies the charges made against 
him. 


(D) During the selection of a jury or the trial of a criminal 
matter, a lawyer or law firm associated with the prosecution 
or defense of a criminal matter shall not make or participate 
in making an extrajudicial statement that a reasonable person 
would expect to be disseminated by means of public communi- 
cation and that relates to the trial, parties, or issues in the trial 
or other matters that are reasonably likely to interfere with a 
fair trial, except that he may quote from or refer without com- 
ment to public records of the court in the case. 


(E) After the completion of a trial or disposition without 
trial of a criminal matter and prior to the imposition of sen- 
tence, a lawyer or law firm associated with the prosecution or 
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defense shall not make or participate in making an extraju- 
dicial statement that a reasonable person would expect to be 
disseminated by public communication and that is reasonably 
likely to affect the imposition of sentence. 


(F) The foregoing provisions of DR7-107 also apply to pro- 
fessional disciplinary proceedings and juvenile disciplinary 
proceedings when pertinent and consistent with other law ap- 
plicable to such proceedings. 


(G) <A lawyer or law firm associated with a civil action shall 
not during its investigation or litigation make or participate in 
making an extrajudicial statement, other than a quotation from 
or reference to public records, that a reasonable person would 
expect to be disseminated by means of public communication 
and that relates to: 


(1) Evidence regarding the occurrence or transaction 
involved. 


(2) The character, credibility, or criminal record of a 
party, witness, or prospective witness. 


(8) The performance or results of any examinations or 
tests or the refusal or failure of a party to submit to 
such. 


(4) His opinion as to the merits of the claims or defenses 
of a party, except as required by law or administra- 
tive rule. 


(5) Any other matter reasonably likely to interfere with 
a fair trial of the action. 


(H) During the pendency of an administrative proceeding, a 
lawyer or law firm associated therewith shall not make or par- 
ticipate in making a statement, other than a quotation from or 
reference to public records, that a reasonable person would ex- 
pect to be disseminated by means of public communication if 
it is made outside the official course of the proceeding and re- 
lates to: 


(1) Evidence regarding the occurrence or transaction 
involved. 


(2) The character, credibility, or criminal record of a 
party, witness, or prospective witness. 


(8) Physical evidence or the performance or results of 
any examinations or tests or the refusal or failure of a 
party to submit to such. 
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(4) His opinion as to the merits of the claims, defenses, 
or positions of an interested person. 


(5) <Any other matter reasonably likely to interfere with 
a fair hearing. 


(1) The foregoing provisions of DR7-107 do not preclude a 
lawyer from replying to charges of misconduct publicly made 
against him or from participating in the proceedings of legisla- 
tive, administrative, or other investigative bodies. 


(J) A lawyer shall exercise reasonable care to prevent his em- 
ployees and associates from making an extrajudicial statement 
that he would be prohibited from making under DR7-107. 


Dk7-108 Communication with or Investigation of Jurors. 


(A) Before the trial of a case a lawyer connected therewith 
shall not communicate with or cause another to communicate 
with anyone he knows to be a member of the venire from which 
the jury will be selected for the trial of the case. 


(B) During the trial of a case: 


(1) <A lawyer connected therewith shall not communicate 
with or cause another to communicate with any mem- 
ber of the jury. 


(2) <A lawyer who is not connected therewith shall not 
communicate with or cause another to communicate 
with a juror concerning the case. 


(C) DR7-108(A) and (B) do not prohibit a lawyer from com- 
municating with veniremen or jurors in the course of official 
proceedings. 

(D) After discharge of the jury oe further consideration of 
a case with which the lawyer was connected, the lawyer shall 
not ask questions of or make comments to a member of that jury 
that are calculated merely to harass or embarrass the juror or 
to influence his actions in future jury service.. 

(E) A lawyer shall not conduct or cause, by financial support 
or otherwise, another to conduct a vexatious or harassing in- 
vestigation of either a venireman or a juror. 


(F) All restrictions imposed by DR7-108 upon a lawyer also 
apply to communications with or investigations of members of 
a family of a venireman or a juror. 

(G) A lawyer shall reveal promptly to the court improper 
conduct by a venireman or a juror, or by another toward a 
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venireman or a juror or a member of his family, of which the 
lawyer has knowledge. 


DR?7-109 Contact with Witnesses. 


(A) A lawyer shall not suppress any evidence that he or his 
client has a legal obligation to reveal or produce. 


(B) A lawyer shall not advise or cause a person to secrete 


himself or to leave the jurisdiction of a tribunal for the pur- 
pose of making him unavailable as a witness therein. 


(C) A lawyer shall not pay, offer to pay, or acquiesce in the 
payment of compensation to a witness contingent upon the con- 
tent of his testimony or the outcome of the case. But a lawyer 
may advance, guarantee, or acquiesce in the payment of: 


(1) Expenses reasonably incurred by a witness in attend- 
ing or testifying. 


(2) Reasonable compensation to a witness for his loss of 
time in attending or testifying. 


(3) A reasonable fee for the professional services of an 
expert witness. 


DR7-110 Contact with Officials. 


(A) A lawyer shall not give or lend anything of substantial 
value to a judge, official or employee of a tribunal. 


(B) In an adversary proceeding, a lawyer shall not communi- 
cate, or cause another to communicate, as to the merits of the 
cause with a judge or an official before whom the proceeding is 
pending except: 


(1) In the course of official proceedings in the cause. 


(2) In writing if he promptly delivers a copy of the 
writing to opposing counsel or to the adverse party 
if he is not represented by a lawyer. 


(8) Orally upon adequate notice to opposing counsel or 
to the adverse party if he is not represented by a 
lawyer. 


(4) As otherwise authorized by law. 


CANON 8 
A Lawyer Should Assist in Improving the Legal System 


ETHICAL CONSIDERATIONS 


EC8-1 Changes in human affairs and imperfections in human 
institutions make necessary constant efforts to maintain and 
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improve our legal system. This system should function in a 
manner that commands public respect and fosters the use of 
legal remedies to achieve redress of grievances. By reason of 
education and experience, lawyers are especially qualified to 
recognize deficiencies in the legal system and to initiate cor- 
rective measures therein. Thus they should participate in 
proposing and supporting legislation and programs to improve 
the system, without regard to the general interests or desires 
of clients or former clients. 


EC8-2 Rules of law are deficient if they are not just, under- 
standable, and responsive to the needs of society. If a lawyer 
believes that the existence or absence of a rule of law, sub- 
stantive or procedural, causes or contributes to an unjust re- 
sult, he should endeavor by lawful means to obtain appropriate 
changes in the law. He should encourage the simplification of 
laws and the repeal or amendment of laws that are outmoded. 
Likewise, legal procedures should be improved whenever ex- 
perience indicates a change is needed. 


EC8-3 The fair administration of justice requires the avail- 
ability of competent lawyers. Members of the public should 
be educated to recognize the existence of legal problems and 
the resultant need for legal services, and should be provided 
methods for intelligent selection of counsel. Those persons 
unable to pay for legal services should be provided needed serv- 
ices. Clients and lawyers should not be penalized by undue 
geographical restraints upon representation in legal matters, 
and the bar should address itself to improvements in licensing, 
reciprocity, and admission procedures consistent with the needs 
of modern commerce. 


EC&8-4 Whenever a lawyer seeks legislative or administrative 
changes, he should identify the capacity in which he appears, 
whether on behalf of himself, a client, or the public. A lawyer 
may advocate such changes on behalf of a client even though 
he does not agree with them. But when a lawyer purports to 
act on behalf of the public he should espouse only those changes 
which he conscientiously believes to be in the public interest. 


EC8-5 Fraudulent, deceptive, or otherwise illegal conduct by 
a participant in a proceeding before a tribunal or legislative 
body is inconsistent with fair administration of justice, and it 
should never be participated in or condoned by lawyers. Un- 
less constrained by his obligation to preserve the confidences 
and secrets of his client, a lawyer should reveal to appropriate 
authorities any knowledge he may have of such improper 
conduct. 
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EC8-6 Judges and administrative officials having adjudicatory 
powers ought to be persons of integrity, competence, and suit- 
able temperament. Generally, lawyers are qualified, by per- 
sonal observation or investigation, to evaluate the qualifica- 
tions of persons seeking or being considered for such public 
offices, and for this reason they have a special responsibility 
to aid in the selection of only those who are qualified. It is 
the duty of lawyers to endeavor to prevent political considera- 
tions from outweighing judicial fitness in the selection of 
judges. Lawyers should protest earnestly against the appoint- 
ment or election of those who are unsuited for the bench and 
should strive to have elected or appointed thereto only those 
who are willing to forego pursuits, whether of a business, po- 
litical, or other nature, that may interfere with the free and 
fair consideration of questions presented for adjudication. 
Adjudicatory officials, not being wholly free to defend them- 
selves, are entitled to receive the support of the bar against 
unjust criticism. While a lawyer as a citizen has a right to 
criticize such officials publicly, he should be certain of the merit 
of his complaint, use appropriate language, and avoid petty 
criticisms, for unrestrained and intemperate statements tend 
to lessen public confidence in our legal system. Criticisms mo- 
tivated by reasons other than a desire to improve the legal sys- 
tem are not justified. 


EC8-7 Since lawyers are a vital part of the legal system, they 
should be persons of integrity, of professional skill, and of 
dedication to the improvement of the system. Thus a lawyer 
should aid in establishing, as well as enforcing, standards of 
conduct adequate to protect the public by insuring that those 
who practice law are qualified to do so. 


EC8s-8 Lawyers often serve as legislators or as holders of 
other public offices. This is highly desirable, as lawyers are 
uniquely qualified to make significant contributions to the im- 
provement of the legal system. A lawyer who is a public offi- 
cer, whether full or part-time, should not engage in activities 
in which his personal or professional interests are or foresee- 
ably may be in conflict with his official duties. 


EC8-9 'The advancement of our legal system is of vital im- 
portance in maintaining the rule of law and in facilitating or- 
derly changes; therefore, lawyers should encourage, and should 
aid in making, needed changes and improvements. 
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DISCIPLINARY RULES 
DRS8S-101 Action as a Public Official. 


(A) A lawyer who holds public office shall not: 


(1) Use his public position to obtain, or attempt to obtain, 

| a special advantage in legislative matters for himself 

or for a client under circumstances where he knows 

or it is obvious that such action is not in the public 
interest. 


(2) Use his public position to influence, or attempt to 
influence, a tribunal to act in favor of himself or of 
a client. 


(3) Accept any thing of value from any person when the 
lawyer knows or it is obvious that the offer is for the 
purpose of influencing his action as a public official. 


DR8-102 Statements Concerning Judges and Other Adjudica- 
tory Officers. 


(A) A lawyer shall not knowingly make false statements of 
fact concerning the qualifications of a candidate for election or 
appointment to a judicial office. 


(B) A lawyer shall not knowingly make false accusations against 
a judge or other adjudicatory officer. 


CANON 9 


A Lawyer Should Avoid Even the Appearance of 
Professional Impropriety 


ETHICAL CONSIDERATIONS 


EC9-1 Continuation of the American concept that we are to 
be governed by rules of law requires that the people have faith 
that justice can be obtained through our legal system. A law- 
yer should promote public confidence in our system and in the 
legal profession. 


EC9-2 Public confidence in law and lawyers may be eroded 
by irresponsible or improper conduct of a lawyer. On occa- 
sion, ethical conduct of a lawyer may appear to laymen to be 
unethical. In order to avoid misunderstanding and hence to 
maintain confidence, a lawyer should fully and promptly inform 
his client of material developments in the matters being handled 
for the client. While a lawyer should guard against otherwise 
proper conduct that has a tendency to diminish public confi- 
dence in the legal system or in the legal profession, his duty 
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to clients or to the public should never be subordinate merely 
because the full discharge of his obligation may be misunder- 
stood or may tend to subject him or the legal profession to 
criticism. When explicit ethical guidance does not exist, a 
lawyer should determine his conduct by acting in a manner 
that promotes public confidence in the integrity and efficiency 
of the legal system and the legal profession. 


EC9-8 After a lawyer leaves judicial office or other public 
employment, he should not accept employment in connection 
with any matter in which he had substantial responsibility prior 
to his leaving, since to accept employment would give the ap- 
pearance of impropriety even if none exists. 


H'C9-4 Because the very essence of the legal system is to pro- 
vide procedures by which matters can be presented in an im- 
partial manner so that they may be decided solely upon the 
merits, any statement or suggestion by a lawyer that he can or 
would attempt to circumvent those procedures is detrimental 
to the legal system and tends to undermine public confidence 
in it. 

EC9-5 Separation of the funds of a client from those of his 
lawyer not only serves to protect the client but also avoids 
even the appearance of impropriety, and therefore commingling 
of such funds should be avoided. 


EC9-6 Every lawyer owes a solemn duty to uphold the integrity 
and honor of his profession; to encourage respect for the law 
and for the courts and the judges thereof; to observe the Code 
of Professional Responsibility ; to act as a member of a learned 
profession, one dedicated to public service; to cooperate with 
his brother lawyers in supporting the organized bar through the 
devoting of his time, efforts, and financial support as his pro- 
fessional standing and ability reasonably permit; to conduct 
himself so as to reflect credit on the legal profession and to 
inspire the confidence, respect, and trust of his clients and of 
the public; and to strive to avoid not only professional impro- 
priety but also the appearance of impropriety. 


DISCIPLINARY RULES 
DR9-101 Avoiding Even the Appearance of Impropriety. 


(A) A lawyer shall not accept private employment in a matter 
upon the merits of which he has acted in a judicial capacity. 


(B) A lawyer shall not accept private employment in a matter 
in which he had substantial responsibility while he was a public 
employee. 
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(C) A lawyer shall not state or imply that he is able to in- 
fluence improperly or upon irrelevant grounds any tribunal, 
legislative body, or public official. 


DR9-102 Preserving Identity of Funds and Property of a 
~ Client. 


(A) All funds of clients paid to a lawyer or law firm, other 
than advances for costs and expenses, shall be deposited in one 
or more identifiable bank accounts maintained in the state in 
which the law office is situated and no funds belonging to the 
lawyer or law firm shall be deposited therein except as follows: 


(1) Funds reasonably sufficient to pay bank charges may 
be deposited therein. 


(2) Funds belonging in part to a client and in part pres- 
ently or potentially to the lawyer or law firm must 
be deposited therein, but the portion belonging to the 
lawyer or law firm may be withdrawn when due un- 
less the right of the lawyer or law firm to receive it 
is disputed by the client, in which event the disputed 
portion shall not be withdrawn until the dispute is 
finally resolved. | 


(B) A lawyer shall: 


(1) Promptly notify a client of the receipt of his funds, 
securities, or other properties. 


(2) Identify and label securities and properties of a client 
promptly upon receipt and place them in a safe de- 
posit box or other place of safekeeping as soon as 
practicable. 


(3) Maintain complete records of all funds, securities, 
and other properties of a client coming into the pos- 
session of the lawyer and render appropriate accounts 
to his client regarding them. 


(4) Promptly pay or deliver to the client as requested 
by a client the funds, securities, or other properties 
in the possession of the lawyer which the client is 
entitled to receive. 
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yA ee A fi PEN, 


NORTH CAROLINA 
WAKE COUNTY 


I, B. E. James, Secretary-Treasurer of The North Carolina 
State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of The North Carolina State Bar has 
been duly adopted by the Council of The North Carolina State 
Bar and that said Council did by resolution, at a regular quar- 
terly meeting unanimously adopt said amendment to the Rules 
and Regulations of The North Carolina State Bar as pEnvieee 
in General Statutes Chapter 84. 


Given over my hand and the Seal of The North Carolina 
State Bar, this the 15th day of February, 1973. 


B. E. J ames, Seipetnny reuse 
The North Carolina State Bar 


(SEAL) 


—_—— 


After examining the foregoing amendments to the Rules 
and Regulations of The North Carolina State Bar promulgating 
The North Carolina State Bar Code of Professional Responsi- 
bility by the Council of The North Carolina State Bar on Jan- 
uary 12, 1973, as amended by the Council of The North Carolina 
State Bar on ‘April 18, 1978, it is my opinion that the same are 
not inconsistent with Article 4, Chapter 84 of the General Stat- 
utes. 


This 80th day of April, 1973. 


William H. Bobbitt 
Chief Justice — | 
Supreme Court of North Carolina 


VE 


Upon the foregoing certificate, it is ordered that the fore- 
going amendments to the Rules and Regulations of The North 
Carolina State Bar promulgating The North Carolina State 
Bar Code of Professional Responsibility by the Council of The 
North Carolina State Bar on January 12, 1973, as amended by 
the Council of The North Carolina State Bar on April 13, 1973, 
be spread upon the minutes of the Supreme Court and that they 
be published in the forthcoming volume of the Reports as pro- 
vided by the Act incorporating The North Carolina State Bar. 


This 30th day of April, 1973. 


Moore, J. 
For the Court 
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Titles and section numbers in this index, e.g. Appeal and Error 
§ 1, correspond with titles and section numbers in N. C. Index 2d. 
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ADVERSE POSSESSION 


§ 25.1 Instructions to Jury 

Trial court erred in giving an instruction which treated plaintiffs’ 
deed to the land in question solely as color of title where the deed did in 
fact pass title to plaintiffs. Hensley v. Ramsey, 714. 

Trial court erred in its instructions on the issue of whether an ease- 
ment for a roadway held by defendant was terminated by adverse posses- 
sion by plaintiffs. bid. 


APPEAL AND ERROR 


§ 24. Necessity for Objections and Assignments of Error 

Contention that trial judge erred in failing to declare a mistrial will 
not be considered on appeal where defendants did not move for a mistrial 
in the trial court. Rayfield v. Clark, 362. 


§ 40. Necessary Parts of Record Proper 


The pleadings, issues and judgment are necessary parts of the record 
proper. Davenport v. Indemnity Co., 284. 


§ 62. New Trial and Partial New Trial 


Trial court did not err in awarding partial new trial on the issue of 
damages only. Bowen v. Rental Co., 395. 


Court on appeal awarded partial new trial on the issue of damages. 
Brown v. Neal, 604. 


ARREST AND BAIL 
§ 3. Right of Officers to Arrest Without Warrant 


Police officers had probable cause to believe that defendant was carry- 
ing a concealed weapon in their presence and thus had authority to arrest 
defendant without a warrant when they saw a bulge under defendant’s 
shirt that appeared to be a gun when defendant was walking on a deserted 
street at 2:45 a.m. S. v. Streeter, 203. 


Officer had probable cause to arrest defendant without a warrant for 
possession of heroin upon information supplied by a reliable informant. 
S.v. Harrington, 527. 


Defendant’s warrantless arrest for driving under the influence was 
illegal but constitutional. S. v. Hubanks, 556. 


Defendant was not coerced to take the breathalyzer test by the ille- 
gality of his arrest. /bid. 


ASSAULT AND BATTERY 
§ 14. Sufficiency of Evidence and Nonsuit 


Evidence was sufficient to withstand nonsuit where it showed that 
defendant broke into a home while the occupants were away and attacked 
an employee of the homeowner with a bicycle pump. S. v. Sawyer, 289. 


Evidence was sufficient to withstand nonsuit in prosecution for aiding 
and abetting an assault with a firearm and aiding and abetting in dis- 
charge of the firearm into an occupied vehicle where it tended to show 
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ASSAULT AND BATTER Y—Continued 


that defendant was present at the crime scene and, in the operation of his 
vehicle, helped the perpetrator commit the crime. S. v. Beach, 261. . 


§ 15. Instructions 

Trial court’s instructions on intent to kill were proper in prosecution 
for assault with a deadly weapon with intent to kill inflicting serious in- 
juries not resulting in death. S. v. Allen, 354. | 


§ 17. Verdict and Punishment 


Verdict returned by the jury which did not ieprnorate all elements 
of felonious assault must be treated as a verdict of guilty of assault with 
a deadly weapon. S. v. Sawyer, 289. 

Jury’s verdict of guilty of “assault with a deadly weapon with intent 
to kill” will not support a sentence of five years for assault with a fire- 
arm with intent to kill but will support a maximum sentence of two years. 
S. v. Edmondson, 588. 


ATTORNEY AND CLIENT 


§ 7. Compensation and Fees 


In a declaratory judgment action in which it was correctly determined 
that the paper writing in question was insufficient as a trust instrument 
and as a will, trial judge erred in ordering that plaintiffs’ counsel fees 
should be taxed against decedent’s estate upon completion of all appeals 
in the action. Baxter v. Jones, 327. 


AUTOMOBILES 


§ 46. Opinion Testimony as to Speed 


Trial court properly refused to strike plaintiff’s testimony as to the 
speed of defendant’s vehicle. Brown v. Neal, 604. 


§ 51. Sufficiency of Evidence of Speed 


Evidence was sufficient for jury on issue of negligence of automobile 
driver in striking truck that was attempting to make a left turn across 
the automobile’s lane of travel. Summey v. Cauthen, 640. 


§ 62. Negligence in Striking Pedestrian 


Evidence in action growing out of a pedestrian-automobile collision 
was sufficient for the jury notwithstanding evidence showed plaintiff’s 
eyewitness was intoxicated and extraordinary acuteness and range of 
vision would have been required to see what he said he saw. Rayfield v, 
Clark, 362. 


§ 125. Warrant for Operating Automobile While Under the Influence of 
Intoxicants 


Defendant was properly tried in superior court for driving under the 
influence, first offense, though warrant and conviction in district court 
were for driving under the influence, fourth offense. S. v. Guffey, 94. 


§ 126. Competency and Relevancy of Evidence in Prosecution Under G.S. 
20-138 | 


Statutory presumption that a person with a breathalyzer reading of 
10% or more is under the influence of alcohol has no application in an 
assault and homicide case. S. v. Bunn, 444. : 
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AUTOMOBILES—Continued 


Defendant was not coerced to take the breathalyzer test by the 
illegality of his arrest. S. v. Hubanks, 556: 


Breathalyzer test results were properly admitted into evidence in de- 
fendant’s trial for driving under the influence though defendant’s arrest 
for the offense was illegal, since administration of the test hinges solely 
upon the law enforcement officer having reasonable grounds to believe the 
person to have committed the offense. bid. 


Instruction that driver’s license could be revoked for 60 days for re- 
fusal to take a breathalyzer test did not amount to coercion rendering re- 
sults inadmissible. bid. 


BAILMENT 


§ 5. Rights in Regard to Third Persons 


The owner of a bus leased to a common carrier had the duty to have 
it inspected by a qualified mechanic before it was delivered to the carrier, 
and breach of such duty would render the owner liable not only to the 
carrier but also to a third person injured thereby. Mann v. Transportation 
Co., 734. | 


§ 6. Liabilities of Bailor to Bailee 


In an action to recover for personal injuries received by passengers 
on a bus leased by a common carrier from the owner, the carrier would 
be entitled to recover indemnity from the owner if the accident was caused 
by a pre-existing defect in the steering mechanism which could have been 
discovered by inspection prior to delivery of the bus. Mann v. Transpor- 
tation Co., 734. 


“BURGLARY AND UNLAWFUL BREAKINGS| 


§ 8. Indictment 


Wording of indictment in felonious breaking and entering case, 
though grammatically incorrect and archaic, was sufficient. S. v. Glover, 
379. | 


§ 5. Sufficiency of Evidence and Nonsuit 
Evidence was sufficient to withstand nonsuit where it showed that 
defendant broke into a home while the occupants were away and attacked an 
employee of the homeowner with a bicycle pump. S. v. Sawyer, 289. 
Testimony of one witness standing alone was sufficient to carry the 


ease to the jury in a first degree burglary prosecution. S. v. Lampkins, 
520. 


8 7. Verdict 


Acquittal on a larceny count did not require arrest of judgment in 
felonious breaking and entering count. S. v. Sawyer, 289. 


CARRIERS | 
§ 19. Liability for Injury to Passengers | 
Plaintiff bus passengers made out a prima facie case of actionable 
negligence against defendant carrier by introduction of evidence that the 


bus ran off the highway into a ditch and struck a culvert. Mann v. 
Transportation Co., 784, 
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CARRIERS—Continued 


A carrier may not relieve itself of the duty to exercise the highest 
degree of care to provide safe buses by leasing its equipment from an- 
other carrier. Ibid. 

The owner of a bus leased to a common carrier had the duty to have 
it inspected by a qualified mechanic before it was delivered to the carrier, 
and breach of such duty would render the owner liable not only to the 
carrier but also to a third person injured thereby. Ibid. 

Trial court erred in exclusion of testimony by an expert mechanic 
that a defect in the steering mechanism on a bus would have been visible 
to a competent mechanic prior to the time the bus was delivered to 
defendant carrier by the owner. Ibid. 


CONSTITUTIONAL LAW 


§ 4. Persons Entitled to Raise Constitutional Questions 

Defendant could not assert the unconstitutionality of a portion of a 
statute when she was not tried under that section of the statute. S. v. 
Fredell, 242. 


§ 7. Delegation of Powers by General Assembly 

The Hospital Facilities Finance Act does not unlawfully delegate 
legislative authority to the Medical Care Commission. Foster v. Medical 
Care Comm., 110. 


§ 14. Morals and Public Welfare 

The trial] court erred in allowing a motion to quash warrants charging 
that convenience store managers sold groceries after 6:00 p.m. in violation 
of the Monroe Sunday Observance Ordinance. S. v. Underwood, 154, 

Evidence that obscene magazines were permitted to be sold “in Fay- 
etteville” was irrelevant and incompetent on the question of the validity 
of the Cumberland County Sunday Observance Ordinance. S, v. Atlas, 165. 

Unconstitutional discrimination in a county Sunday observance ordi- 
nance js not shown by the fact that the ordinance of some other county 
or municipality does not contain identical exemptions from its general 
closing requirement. did, 

The Cumberland County Sunday Observance Ordinance is constitu- 
tional. Ibid. 


§ 26. Full Faith and Credit to Foreign Judgments 

While the courts of this State will accord full faith and credit to the 
custody decree of a sister state, when a child whose custody is in dispute 
comes to this State our courts have jurisdiction to determine whether 
conditions and circumstances have so changed that the child’s best interests 
will be served by a change of custody. Spence v. Durham, 671. 


§ 28. Sufficiency of Indictment 

Where the solicitor did not sign the information containing the accu- 
sation of felonious larceny against defendant, judgment, though entered 
upon defendant’s guilty plea, must be arrested. S. v. Glover, 879. 


§ 29. Right to Trial by Duly Constituted Jury 


Trial court properly allowed the State to challenge the jurors for 
cause where each prospective juror testified unequivocally that he would 
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CONSTITUTIONAL LAW—Continued 


not return a verdict requiring a of the death penalty. S. v. Wash- 
ington, 175. 

G.S. 15-200 providing procedures for revocation of probation does not 
involve defendant’s Sixth Amendment rights since a hearing to determine 
whether the terms of a suspended sentence have been violated is not a 
criminal prosécution and is not a jury matter. S. v. Braswell, 382. 


§ 30. Due Process in Trial 

. That portion of the child abuse statute making it a punishable offense 
for a parent, other than by accidental means, to inflict injury upon his 
child does not violate the due process clause. S. v. Fredell, 242, 


§ 31. Right of Confrontation and Access to Evidence 

The trial court did not err in denying deféndant’s pretrial motion for 
discovery of “any and all evidence in the possession of or known to the 
State of North Carolina favorable to or tending to favor the defendant.” 
S. v. Gaines, 33. 

In a prosecution for possession and sale of heroin, the trial court 
properly denied defendant’s motion for disclosure of the identity of a 
confidential informer. S. v. Cameron, 191. : 


§ 32. Right to Counsel 

The State is required to furnish counsel to a defendant charged with 
a crime beyond the class of petty misdemeanor only when defendant is 
indigent. S. v. Turner, 58. 

Defendant was in a position to waive gonaeel where his own evidence 
showed that he was not indigent at the time of his arrest. and confession. 
Ibid. —— 


§ 34. Double Jeopardy | 

Defendant was not subjected to double jeopardy where he was charged 
with two offenses based on one incident and acquitted of one of the 
charges. S. v. Beach, 261. | 


§ 35... Ex Post Facto Laws. 
Case is remanded for imposition of sentence of life imprisonment 


since the murder for which defendant was convicted occurred prior to 
State v. Waddell. S. v. Watkins, 504. 


§ 36. Cruel and Unusual Punishment 


Defendant sentenced to life imprisonment had no standing to question 
the death penalty provided for in G.S. 14-21. S. v. Williams, 386. 


Imposition of two life and two ten-year sentences, all to run con- 
secutively, did not constitute cruel and unusual eee eene S. v, Mitchell, 
462. 


COSTS 


§ 3. Taxing of Costs 


In a declaratory judgment action in which it was ouverte determined 
that the paper writing in question was insufficient as a trust instrument 
and as a will, trial judge erred in ordering that plaintiffs’ counsel fees 
should be taxed against decedent’s estate ‘upon completion of all appeals 
in the action. Baxter v. Jones, 327. 
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COUNTIES 


§ 2. Governmental and Private Powers 

Trial court properly limited definition of “garbage” as used in the 
statute authorizing counties to grant exclusive franchises for the collec- 
tion and disposal of garbage to putrescible solid wastes, and properly 
concluded that counties have no authorization to grant an exclusive fran- 
chise to collect and dispose of wastes not falling within such definition of 
garbage. Transportation Service v. County of Robeson, 494. 


Statute giving county commissioners authority to regulate the disposal 
of garbage does not authorize them to grant an exclusive franchise for 
the operation of a landfill and is not an unconstitutional delegation of 
legislative power, Porter v. Sanitation Service, 479. 

Board of county commissioners had no authority to grant an exclusive 
franchise for collection and disposal of ‘“‘trash” not substantially and in- 
separably commingled with “garbage.” Ibid. 


CRIMINAL LAW 


§ 5. Mental Capacity in General 


The test of criminal responsibility is defendant’s capacity to distinguish 
between right and wrong and it is not the irresistible impulse doctrine. 
S. v. Humphrey, 570. | 


§ 6. Mental Capacity as Affected by Intoxicating Liquor 


Trial court did not err in instructing the jury that defendant’s intoxi- 
cation could have no. bearing upon the jury’s determination of his guilt 
or innocence of second degree murder or manslaughter. S. v. Edmondson, 
533. 


Intoxication will be regarded as involuntary only when alcohol has. 
been introduced into a person’s system without his knowledge or by force 
majeure. S. v. Bunn, 444, . . | 

Statutory presumption that a person with a breathalyzer reading of 
.10% or more is under the influence of alcohol has no application in an 
assault and homicide case. Ibid. . 


Evidence of defendant’s intoxication at the time of the killing did not 
require trial court to submit manslaughter as a possible verdict. Ibid. 


§ 9. Aiders a Aer toie- 


It is not necessary that the actual perpetrator of a crime be tried 
and convicted before an aider and abettor can be tried and convicted; 
hence, acquittal of another as the actual perpetrator of the assault and 
of the discharge of a firearm into an occupied vehicle did not constitute 
a sufficient basis for dismissal of the charges against defendant as an 
aider and abettor. S. v. Beach, 261. | 


Evidence was sufficient to withstand nonsuit in prosecution for aiding 
and abetting in assault with a firearm and aiding and abetting in dis- 
charge of the firearm into an occupied vehicle where it tended to show 
that defendant was present at the crime scene and, in the operation of his 
vehicle, helped the PeEpeleaves commit the crime. J bid. 


§ 15. Venue 


Motion for change of venue based on newspaper publicity was ; prop- 
erly denied. S. v. Mitchell, 462. 
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CRIMINAL LAW—Continued 


& 18. Jurisdiction on Appeals to Superior Court 


Jurisdiction of superior court in misdemeanor case is derivative, and 
judgment of superior court against defendant is arrested where the record 
does not show defendant was properly tried and convicted in district 
court. S. v. Guffey, 94. 


§ 21. Preliminary Proceedings 


A finding of probable cause of second degree murder by a district 
judge sitting as a committing magistrate did not amount to a dismissal 
of first degree murder charge contained in the warrant or limit the State 
to second degree murder as the maximum charge for which defendant 
could be tried. S. v. Bryant, 227. 

A defendant is not entitled to a preliminary hearing as a matter of 
right before trial in superior court upon an indictment. S. v. Harrington, 
527; S. v. Thornton, 518. 


§ 23. Plea of Guilty 


Defendant is prohibited from entering plea of guilty to a capital 
erime. S. v. Watkins, 17. 


Defendant’s guilty plea was entered voluntarily. S. v. Moses, 390. 
§ 26. Plea of Former Jeopardy 


- Defendant was not subjected to double jeopardy where he was tried 
for possession and sale of heroin, convicted of each and given consecutive 
sentences. S. v. Cameron, 191. 

Defendant was not subjected to double jeopardy where he was charged 
with two offenses based on one incident and acquitted of one of the 
charges. S. v. Beach, 261. 

Defendant was not subjected to double jeopardy when he was con- 
victed and separately sentenced for both felonious possession and felonious 
transportation of the same heroin, S. v. Harrington, 527; or for possession 
and distribution of heroin, S. v. Thornton, 518. 


§ 29. Suggestion of Mental Incapacity to Plead 


Defendant was not entitled to an order of commitment to a State 
hospital for psychiatric examination as a matter of right. S. v. Washing- 
ton, 1765. 


§ 31. Judicial Notice 


The courts do not take judicial notice of municipal ordinances. S. v. 
Pallet, 705. 


§ 34. Evidence of Defendant’s Guilt of Other Offenses 


Indictment charging defendant with rape on 2 August 1972 was 
sufficient to support conviction for rape committed in witness’s home or 
in the woods or both, and evidence of both rapes was properly admitted. 
S. v. Washington, 175. 

In a rape case victim’s testimony as to defendant’s guilt of another 
offense was admissible since it was relevant on the material question of 


whether the prosecuting witness’s will to resist was overcome by fear. 
S. v. Felton, 368. 


N.C.] ANALYTICAL INDEX 859 


CRIMINAL LAW—Continued 


Evidence that defendant in a rape case committed a subsequent of- 
fense involving indecent exposure was admissible to show defendant’s quo 
animo. S. v. Humphrey, 570. 


§ 35. Evidence Offense Was Committed by Another 


Trial court in a rape and burglary prosecution properly refused to 
allow defendant to introduce evidence tending to show that the offense 
was committed by another where that evidence was immaterial and of no 
probative value. S. v. Gaines, 33. 


§ 42. Clothing Connected With the Crime 


Articles of clothing worn by the victim in a rape case were admissible. 
S. uv. Felton, 368. 


§ 43. Photographs 


Photographs of deceased were admissible in murder case for illustra- 
tive purposes. S. v. Robinson, 71. 


Trial court did not err in the method used for allowing the jury to 
view photographs of defendant and others. S. v. Mitchell, 462. 


8 46. Flight of Defendant as Implied Admission 


Evidence was sufficient to support instructions on the flight of de- 
fendant. S. v. Lampkins, 520. 


§ 50. Opinion Testimony 


Trial court did not commit prejudicial error in admission of alleged 
conclusions of witnesses. S. v. Gurley, 541. 


§ 51. Qualification of Experts 


Trial court did not err in allowing opinion testimony as to fingerprint 
comparisons though the witness had neither been tendered nor specifically 
found to be an expert. S. v. Mitchell, 462. | 


§ 63. Evidence as to Sanity of Defendant 


The test of criminal responsibility is defendant’s capacity to distin- 
guish between right and wrong and it is not the irresistible impulse 
doctrine. S. v. Humphrey, 570. 


§ 64. Evidence as to Intoxication 


Breathalyzer test results were properly admitted into evidence in de- 
fendant’s trial for driving under the influence though defendant’s arrest 
for the offense was illegal. S. v. Hubanks, 556. 


§ 66. Evidence of Identity by Sight 

A pretrial lineup was lawful and did not violate defendant’s rights 
though he was the only subject in the lineup with voice characteristics 
peculiar to him alone. S. v. Gaines, 33. 


§ 73. Hearsay Testimony 


Testimony of witness’s conversation with defendant was not hearsay 
and was properly admitted to show defendant’s state of mind and his 
motive. S. v. Bryant, 227. 


Erroneous admission of hearsay testimony by a police officer that the 
homicide victim had reported to him the loss from her automobile of the 
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pistol used in the killing was cured when testimony of like import was 
admitted without objection and when defendant had the officer repeat 
the same testimony in detai] on cross-examination. S. v. Van Landingham, 


589, 


§ 77. Admissions 
Trial judge’s instruction on admission of defendant to inmate while 
in jail was proper. S. v. Gaines, 33. 


§ 78. Stipulations 
Trial court’s instruction that facts in a stipulation were to be taken 
as true was proper. S. v. Mitchell, 462. 

Defendant could assign error on appeal to trial court’s enlargement 
of a stipulation though no objection was made to that portion of the 
charge in. trial court. S. v. Thornton, 518. 


§ 80. Records and Private Writings 
Letter written by defendant one year prior to commission of the crime 

was improperly used by the prosecution to show an attempt by defendant 
to find out what would happen to her when she killed her husband and 
was convicted therefor. S. v. Phillips, 339. 

- Evidence of contents of a computer printout was erroneously ad- 
mitted where a foundation had not been laid for such evidence. S. v. 
Springer, 627. 


§ 84. Evidence Obtained by Unlawful Means 

Selective Service card seized during a search of defendant incident to 
his lawful arrest was admissible in murder prosecution. S. v. Robinson, 
71. 

Police officers had probable cause to believe defendant was carrying 
a concealed weapon in their presence and thus had authority to arrest 
defendant without a warrant, and when an officer reached under de- 
fendant’s shirttail and discovered burglary tools, such search was in- 
cident to a lawful arrest and the fruits of the search were lawfully 
admitted in evidence. S. v. Streeter, 203. 

Officers had probable cause to arrest defendant without a warrant 
at a dinette for possession of heroin, officers lawfully seized heroin 
which defendant threw away while fleeing from the officers whether or 
not defendant was under arrest when he fled, and after defendant’s cap- 
ture officers lawfully searched his vehicle in the dinette parking lot as 
an incident of his lawful arrest. S. v. Harrington, 527. 

Search of defendant’s apartment under a warrant was not improper 
for the reason that defendant was taken into custody shortly after mid- 
night on Friday and the search was not made until the following Monday 
morning. S. v. Gurley, 541. 


§ 86. Credibility of Defendant and Parties Interested 

Trial court did not err in allowing testimony of an interested witness 
with respect to her relationship with defendant in murder case. S,. v. 
Turner, 58. 
| Inquiry as to defendant’s involvement in a knifing, a beating and 
threats made to a carpet company employee were proper for the purpose 
of impeachment though they involved collateral matters. S. v. Black, 344, 
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Trial court properly allowed solicitor to cross-examine defendant 
concerning defendant’s involvement in other criminal activities and his 
reason for departure from Charlotte and his move therefrom to another 
city. S. v. Gurley, 541. 


§ 87. Direct Examination of Witness 


_ Trial court did not abuse its discretion in allowance of leading ques- 
tions. S. v. Gurley, 541; S. v. Watkins, 504. 


§ 88. Cross-examination 


Cross-examination of defendant in first degree burglary case with 
respect to his involvement in nonsupport case did not constitute error. 
S. v. Lampkins, 520. 


§ 89. Credibility of Witness; Corroboration and Impeachment 


Evidence of good or bad character will no longer be confined to a 
person’s reputation in the neighborhood or community in which he lives 
but may relate to such person’s reputation in any community or society 
in which he has a well-known or established reputation. S. v. McHachern, 
D7. 


Testimony of witnesses as to statements made to them by an assault 
victim were admissible for the purpose of corroboration. S. v. Sawyer, 
289. 

Trial court properly allowed the State to introduce a corroborative 
statement of its witness though there was a slight variance between the 
statement and the witness’s subsequent testimony. S. v. Tinsley, 564. 


Although pornographic magazines were excluded when offered in 
evidence by the State in a rape case, defendant was properly cross-exam- 
ined about his possession of, familiarity with and interest in this type of 
literature for the purpose of impeachment. S. v. Gurley, 541. 


§ 90. Rule that Party May Not Discredit Own Witness 


The solicitor is bound by testimony of a State’s witness and may not 
impeach that witness. S. v. Anderson, 218. 


Where a State’s witness repudiated before trial a statement made by 
her to officers immediately after the homicide in question, the trial judge 
erred in allowing the solicitor to cross-examine the witness before the jury 
with respect to the existence and contents of the statement. /bid. 


Trial court erred in allowing the State to impeach its own witness, 
but that error was not so prejudicial to defendant as to warrant a new 
trial. S. uv. Tinsley, 564. 


§ 91. Continuance 


Defendant was not entitled as a matter of law to continuance of his 
trial for the sole reason that the judge presiding at the term for which 
the case was called had also presided at an earlier term at which de- 
fendant was tried and convicted upon a different charge. S. v. Robinson, 
rae 

Continuance was properly denied where publicity concerning additional 
bills of indictment against defendant did not prejudice defendant in this 
trial. S. v. Cameron, 191. 
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§ 92. Consolidation of Counts 


Trial court properly consolidated for trial two charges against de- 
fendant of felonious assault and one charge of homicide. S. v. Edmondson, 
538. 


§ 98. Custody of Witnesses 


Trial judge did not abuse his discretion in refusing to sequester wit- 
nesses. S. v. Gaines, 338. 


§ 99. Expression of Opinion on Evidence During Trial 


Trial court expressed an opinion in violation of G.S. 1-180 when he 
asked the prosecutrix “You were in the car when you were raped?” S, v. 
McEachern, 57. 

Trial court did not express an opinion in defining “demeanor” to a 
witness, in instructing the witness to speak up, or in instructing the sheriff 
not to let any of the witnesses contact any of the jurors. S. v. Allen, 354. 

Questions put by the trial court to a State’s witness did not amount 
to an expression of opinion. S, v. Tinsley, 564, 


§ 112. Instructions on Burden of Proof and Presumptions 


Trial judge’s definition of reasonable doubt as a possibility of inno- 
cence was more favorable to defendant than was required and did not 
constitute prejudical error. S. v. Bryant, 227. 

Trial judge’s definition of “reasonable doubt,” though not required, 
was substantially in accord with definitions approved by the Supreme 
Court. S. v. Mabery, 254. 


§ 113. Statement of Evidence and Application of Law Thereto 


Trial judge’s instruction on admission of defendant to inmate while 
in jail was proper. S. v. Gaines, 33. 

Trial court did not err in recalling jury and giving further instruc- 
tions on its own initiative. S. v. Mitchell, 462. 

The trial court is no longer required to give an instruction as to the 
legal effect of alibi evidence unless defendant specifically cede such 
an instruction. S. v. Hunt, 617, 


§ 116. Charge on Failure of Defendant to Testify 


Although it is the better practice to give no instruction concerning 
the failure of defendant to testify unless he requests it, trial court’s in- 
struction in this first degree murder case that defendant’s failure to 
testify should not be considered by the jury was not prejudicial to de 
fendant. S. v. Bryant, 227. 


§ 117. Charge on Credibility of Witnesses 


Trial court’s instructions on defendant’s credibility were proper. S. v. 
Gaines, 88. 


§ 118. Charge on Contentions of the Parties 


Slight error in stating contentions with respect to defendant’s flight 
was not prejudicial. S. v. Lampkins, 520, 
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§ 119. Requests for Instructions 

Trial court properly refused to give requested instructions with re- 
spect to circumstantial evidence where the request contained an incorrect 
statement of law. S. v. Beach, 261. 

Trial court did not err in giving requested instructions as to aiding 
and abetting substantially in accord with defendant’s request. Ibid, ’ 

The trial court is no longer required to give an instruction as to the 
legal effect of alibi evidence unless defendant specifically requests such 
an instruction. S. v. Hunt, 617. 


§ 120. Instructions on Right of Jury to Recommend Life Imprisonment 

The amount of punishment which a verdict of guilty will permit the 
judge to impose is totally irrelevant to the issue of defendant’s guilt and 
is of no concern to jurors, including those in capital cases. S. v. Watkins, 
504. 


§ 125. Special Verdicts 

Alleged unconstitutionality of the Monroe Sunday Observance Ordi- 
nance prohibiting convenience stores from remaining open after 6:00 p.m. 
on Sunday and allowing other businesses selling the same items to remain 
open all day should have been determined by a special verdict, and the 
trial court erred in finding facts and concluding that the ordinance is un- 
constitutional in ruling on defendants’ motion to quash warrants charging 
them with the unlawful sale of groceries. S. v. Underwood, 154. 


§ 126. Unanimity of Verdict 


Jury instructions as to the requirement of unanimity to return a 
verdict were proper. S. v. Tinsley, 564. 


§ 127. Arrest of Judgment 
In order to object to the composition of the grand jury defendant 


should move to quash the bill of indictment, not to arrest judgment. S. v. 
Gaines, 33. 


§ 130. New Trial for Misconduct of Juror 


Where defendant’s motion for mistrial was based on the single ques- 
tion “Are you still here?” put to a witness by a juror, there was no show- 
ing of prejudice to defendant and the motion was properly denied. S. v. 
Gaines, 33. 


§ 134. Form and Requisites of Sentence 


Trial judge’s imposition of sentence “with a great deal of pleasure” 
was not ground for new trial. S. v. Felton, 368. 


§ 135. Judgment and Sentence in Capital Case 


Defendant’s plea of guilty to first degree murder entered after Fur- 
man v. Georgia, but before State v. Waddell was not a plea to a capital 
crime, S. v. Watkins, 17. 

Pursuant to a mandate of the U. S. Supreme Court vacating the 
death penalty, first degree murder case is remanded to superior court 
for imposition of sentence of life imprisonment. S. v. Frazier, 99. 

Judgment of life imprisonment imposed on defendant in accordance 
with order of the Supreme Court is affirmed. S. v. Chance, 102. 
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Death sentence for rape committed prior to 18 January 1973 must be 
vacated and life sentence imposed. 8S. v. Washington, 175. 

Trial court properly allowed the State to challenge the jurors for 
cause where each prospective juror testified. unequivocally that he would 
not return a verdict requiring imposition of the death penalty. Jbdid. 

« Defendant sentenced to life imprisonment had no standing to question 
the death penalty provided for in G.S. 14-21, S. v. Williams, 386. 

Case is remanded for imposition of sentence of life imprisonment since 
the murder for which defendant was convicted occurred prior to State v. 
Waddell. S. v. Watkins, 504. 

The amount of punishment which a verdict of guilty will permit the 
judge to impose is totally irrelevant to the issue of defendant’s guilt and 
is of no concern to jurors, including those in capital cases. Ibid. 


§ 139. Sentence to Minimum Terms 


Case is remanded for imposition of a minimum prison sentence. S. v. 
Black, 344. 


§ 140. Concurrent and Cumulative Sentences 


Imposition of two life and two ten-year sentences, all to run con- 
secutively, did not constitute cruel and unusual punishment. S. v. Mitchell, 
462. 


§ 142. Suspended Sentences 


Where sentence was suspended with defendant’s consent upon condi- 
tion that he surrender his license to practice law, the question of whether 
his appeal from the judgment stayed the order of disbarment by the trial 
court is not presented on appeal. S. v. Beach, 261. 


§ 143. Revocation of Suspension of Sentence 


Suspension of defendant’s sentence upon condition that he pay court 
costs, work faithfully at suitable employment, and refrain from involve- 
ment with drugs was reasonable, and defendant’s breach of all three con- 
ditions supported order activating his sentence. S, v. Braswell, 382. 


§ 145.1. Probation 


Jurisdiction for revocation of probation proceedings. S. v. Braswell, 
382. 


§ 146, Nature and Grounds of Appellate Jurisdiction of Supreme Court in 
Criminal Cases 


In a prosecution charging defendant with vidlation of a senile of 
the Western N. C. Regional Air Pollution Agency, the constitutionality of 
the regulation was not properly raised, and the case could be decided on 
other grounds without considering the constitutional questions. S. v. Pallet, 
705. 


§ 154. Case on Appeal 


Incidents occurring during trial omitted from fis. case on appeal set- 
tled by the one judge are not before the court on appeal. S. v. Allen, 
354, | 
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§ 158. Conclusiveness of Record and Presumptions as to Matters Omitted 


Where record on appeal does not contain narrative statement of de- 
fendant’s evidence, no error is shown in trial judge’s recapitulation of 
the evidence. S. v. Allen, 354. 


§ 161. Necessity for and Requisites of Exceptions 


Though defendant did not object to the form of the sentence, his ap- 
peal itself constitutes an exception to the judgment and presents the case 
for review for error appearing on the face of the record. S. v. Black, 344. 


§ 162. Objections to Evidence 


Failure to object to introduction of evidence is a waiver of the right 
to do so. S. v. Gurley, 541. 


§ 163. Exceptions and Assignments of Error to Charge 


There was no prejudicial error in the trial judge’s misstatement of 
defendant’s contentions, particularly where defendant failed to object. 
S. v. Black, 344. 


Defendant’s assignment of error to the jury charge was insufficient 
in that he failed to indicate what portions of the charge were erroneous. 
S. v. Sawyer, 289. 


Defendant could assign error on appeal to trial court’s enlargement 
of a stipulation though no objection was made to that portion of the 
charge in trial court. S. v. Thornton, 513. 


§ 166. The Brief 


Assignments of error not brought forward in defendant’s brief are 
deemed abandoned. S. v. Felton, 368; S. v. Bumgarner, 388. 


§ 168. Harmless Error in Instructions 


Instructions as to mandatory death sentence in a rape case, though 
erroneous, would not require that defendant’s conviction of rape be set 
aside. S. v. Washington, 175. 


§ 169. Harmless and Prejudicial Error in Admission or Exclusion of Evi- 
dence 


Admission of testimony concerning statement made by defendant when 
he was without counsel with respect to his violation of probation conditions 
was not prejudicial where there was plenary evidence that defendant had 
committed other violations of conditions of his probation. S. v. Braswell, 
332. — 

_ Letter written by defendant one year prior to commission of the crime 
was improperly used by the prosecution to show an attempt by defendant 
to find out what would happen to her when she killed her husband and was 
convicted therefor. S, v. Phillips, 339. 

Exclusion of testimony was not prejudicial where record does not show 
what testimony would have been. S. v. Felton, 368. 

Trial court did not commit prejudicial error in admission of alleged 
conclusions of witnesses. S. v. Gurley, 541. 

Cross-examination of defendant in first degree burglary case with 


respect to his involvement in HOnSUPPOre case did not constitute error, S. v. 
Lampkins, 520. _ 
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Trial court erred in allowing the State to impeach its own witness, 
but that error was not so prejudicial to defendant as to warrant a new 
trial. S. v. Tinsley, 564. 

Erroneous admission of hearsay testimony by a police officer that the 
homicide victim had reported to him the loss from her automobile of the 
pistol used in the killing was cured when testimony of like import was 
admitted without objection and when defendant had the officer repeat the 
same testimony in detail on cross-examination. S. v. Van Landingham, 589. 


§ 172. Whether Error is Cured by Verdict 

Any possibility of prejudice in the jury selection procedure created by 
allowing the State to challenge for cause prospective jurors because of 
capital punishment views was negated by fact that jury verdict precluded 
imposition of the death penalty. S. v. Harris, 46. | 

Jury verdict of not guilty of aiding and abetting in assault with a fire- 
arm with intent to kill rendered nonprejudicial the failure of the trial 
judge to submit the lesser included offense of aiding and a In assault 
with a deadly weapon. S. v. Beach, 261. 


DAMAGES | 


§ 3. Compensatory Damages for Injury to Person 

Trial court committed reversible error in giving instructions on dam- 
ages for pain likely to occur in the future where there was no evidence to 
support such instructions. Brown v. Neal, 604. 


§ 15. Burden of Proof and Sufficiency of Evidence as to Damages — 

Evidence of back strain could not properly be considered by the jury 
in determining amount of damages to be awarded for injury which occur- 
red two years earlier in an automobile collision in the absence of evidence 
as to the causal relationship between the two. Brown v. Neal, 604. 


§ 16. Instructions on Measure of Damages 


Trial court committed reversible error in giving instructions on dam- 
ages for pain likely to occur in the future where there was no evidence to 
support such instructions. Brown v. Neal, 604. 


DEATH 


§ 7. Determination of Life Expectancy; Damages | 

Trial court in wrongful death action properly set aside award of dam- 
ages where the court erroneously instructed on life expectancy of deceased 
rather than life expectancy of deceased’s parents. Bowen v. Rental Co., 395. 


DIVORCE AND ALIMONY 


§ 21. Enforcing Alimony Payment 


Orders of the trial court in an action for alimony without divorce with 
respect to surplus proceeds from sale of entirety property were in excess 
of the court’s authority. Koob v. Koob, 129. 

In an action for distribution of surplus from foreclosure on entices 
property, defendant was entitled to specific notice of plaintiff’s claim with 
respect to the fund before determination of that issue. Ibid. 
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§ 22. Jurisdiction and Procedure in Custody Case 


A North Carolina court could modify a Georgia child custody decree 
upon a showing of change in circumstances adversely affecting the child. 
Spence v. Durham, 671. 


Jurisdiction of a court in a child custody proceeding continues as long 
as a minor child whose custody is the subject of a decree remains within 
its jurisdiction. /bid. 


§ 24. Custody 


In a mother’s action to modify a Georgia decree which granted custody 
of minor children to their grandparents on the basis that both the mother 
and father were emotionally disturbed and unstable and that their conduct 
had been such that neither was a suitable person to have custody, trial 
court’s modification of the decree by awarding custody to the mother was 
supported by the evidence and findings. Spence v. Durham, 671. 


EASEMENTS 


§ 2. Creation of Easement by Deed 


The language “including a right-of-way to a road across said Duncan’s 
Jot along said Lankford’s line,” in a deed from the parties’ common source 
to a grantee in defendant’s chain of title, was sufficient to constitute an 
easement by express grant. Hensley v. Ramsey, 714. 


§ 6. Actions to Establish Easement 


In an action to determine the parties’ rights with respect to a strip 
of land over which defendant claimed an easement for a roadway, the trial 
court erred in allowing evidence of defendant’s access to the highway 
through contiguous land owned by him. Hensley v. Ramsey, 714. 


Trial court erred in its instructions on the issue of whether an ease- 
ment for a roadway held by defendant was terminated by adverse posses- 
sion by plaintiffs. Ibid. 


8 9. Easements Running With the Land 


Where the evidence tended to show that plaintiffs and defendant ob- 
tained their lands from a common source and the source conveyed defend- 
ant’s property with the easement in question prior to conveying plaintiffs’ 
property, defendant, in respect of the easement, had a better title from 
the common source. Hensley v. Ramsey, 714. 


When plaintiffs purchased the property described in the complaint, 
they were charged with notice of the easement to which their property 
was subjected by the terms of a prior deed from the parties’ common 
source to a grantee in defendant’s chain of title. [bid. 


ELECTRICITY 


§ 8. Contributory Negligence 


Evidence did not disclose that plaintiff’s intestate who was electro- 
cuted when a crane cable came into contact with a power line failed to 
exercise reasonable care for his own safety and was contributorily neg- 
ligent as a matter of law. Bowen v. Rental Co., 395. 
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§ 15. Time of Passage of Title 

Landowner may continue to use his property from eeramenveniant of 
a condemnation proceeding under G.S. 40-11 et seq. until payment into 
court by the condemnor of the value of the property as determined by 
commissioners to the same extent and in the same manner in which he had 
been using it prior to the commencement of the condemnation proceeding. 
City of Kings Mountain v. Goforth, 316. 


EVIDENCE 


§ 13. Communications Between Attorney and Client 


Testimony that defendant by telephone asked the witness to come 
home and stated that the victim was dead and the police were coming to 
arrest her did not violate the attorney-client privilege. S. v. Van Landing- 
ham, 589. 


§ 19. Evidence of Similar Facts and Transactions 

Evidence of value of personal property within a reasonable time be- 
fore or after the time in issue is competent as bearing upon the value at 
that time. Transportation, Inc. v. Strick Corp., 423. 
§ 49. Examination of Expert Witness 

An expert witness should be allowed to express a positive opinion as 
to causation rather than being confined to testimony as to whether a par- 
ticular event “could” or “might” have produced the result in question. 
Mann v. Transportation Co., 784. 


§ 54. Testimony in Regard to Physics 


Trial court erred in exclusion of testimony by an expert mechanic that 
a defect in the steering mechanism on a bus would have been visible to a 
competent mechanic prior to the time the bus was delivered to defendant 
carrier by the owner. Mann v. Transportation Co., 734. 


GRAND JURY 


§ 3. Challenge to Composition of Grand Jury 


In order to object to the composition of the grand jury defendant 
should move to quash the bill of indictment, not to arrest judgment. S. v 
Gaines, 33. 


HOMICIDE 


§ 8. Effect of Intoxication Upon Mental Capacity 


Statutory presumption that a person with a breathalyzer reading of 
.10% or more is under the influence of alcohol has no application in an 
assault and homicide case. S. v. Bunn, 444. 


§ 13. Pleas 

Defendant is prohibited from entering plea of guilty to a capital crime. 
S. v. Watkins, 17. 
§ 17. Evidence of Motive 


While motive is not an essential element of murder, evidence of motive 
is relevant as a circumstance to identify an accused as the perpetrator of 
the crime. S. v. Van Landingham, 589. 
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§ 19. Evidence Competent on Question of Self-Defense 


Trial court in homicide case did not err in exclusion of testimony that 
deceased threatened to blow witness’s head off. S. v. Edmondson, 5388. 


§ 21. Sufficiency of Evidence and Nonsuit 


Evidence in first degree murder case was sufficient to withstand non- 
suit where it was ample to show that defendant procured or compelled an- 
other to do the actual shooting and that defendant was present, aiding and 
abetting in the execution of the plan. S. v. Robinson, 71. 

State’s evidence was sufficient for jury in first degree murder prosecu- 
tion. S. v. Van Landingham, 589. 


-Premeditation and deliberation were established by evidence that while 
defendant and victim were alone in a tack room of a barn shortly before 
victim was killed therein, defendant twice refused admittance thereto to 
persons who had legitimate business there, and that the victim was shot 
four times with a .38 caliber pistol. /bid. 


§ 28. Instructions on Defenses 


Trial court did not err in instructing the jury that defendant’s intoxi- 
cation could have no bearing upon the jury’s determination of his guilt or 
innocence of second degree murder or manslaughter. S. v. Edmondson, 533. 


Defendant’s own testimony supported the court’s charge to the jury 
with reference to the duty of an aggressor to retreat. Jbid. 

Where the court charged the jury upon self-defense and upon intoxi- 
cation as a defense, the court did not err in failing to refer to defendant’s 
plea of self-defense and his defense of intoxication in portions of the 
charge stating what the jury must find in order to return a verdict of 
cuilty of first degree murder or second degree murder or felonious as- 
sault. Zbid, 


Trial court’s failure to instruct on self-defense was not erroneous 
where the evidence of neither defendant nor the State required such in- 
struction. S. v. Watkins, 504. 


§ 30. Submission of Question of Guilt of Lesser Degrees of the Crime 


Evidence of defendant’s intoxication at the time of the killing did not 
require trial court to submit manslaughter as a possible verdict. S. v. Bunn, 
444, 


§ 31. Verdict and Sentence 


Defendant’s plea of guilty to first degree murder entered after Fur- 
man v. Georgia but before State v. Waddell was not a plea to a capital 
erime. S. v. Watkins, 17. 


Trial court in first degree murder prosecution erred in submitting the 
case to the jury upon the issue of punishment alone after defendant pled 
guilty to the charge. S. v. Watkins, 17. 


Pursuant to a mandate of the U. S. Supuetia Court vacating the 
death penalty, first degree murder case is remanded to superior court for 
imposition of sentence of life imprisonment. S. v. Frazier, 99. 


Though there was no evidence to support manslaughter, verdict of 
guilty of manslaughter and judgment thereon may be sustained on the 
basis of the rule that if the court charges on lesser included offenses when 
all the evidence tends to support a greater offense, the error is favorable 
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to defendant and he is without standing to challenge the verdict. S. v. 
Vestal, 249. 


HOSPITALS 


§ 2. Support and Control 


Expenditure of public funds raised by taxation to finance or facilitate 
financing of construction pursuant to the Hospital Facilities Finance Act 
of a hospital facility to be privately operated is not an expendtiure for a 
public purpose and is prohibited by the N. C. Constitution. Foster v. Medi- 
cal Care Comm., 110. 

The N. C. Medical Care Commission Hospital Facilities Finance Act 
is unconstitutional in authorizing local governmental units to contract a 
debt without a vote of the people in excess of the amount specified in the 
N. C. Constitution. Jbid. 


HUSBAND AND WIFE 


§ 17. Termination and Survivorship of Estate by the Entireties 


In an action for distribution of surplus from foreclosure on entirety 
property, defendant was entitled to specific notice of plaintiff’s claim with 
respect to the fund before determination of that issue. Koob v. Koob, 129. 


INDICTMENT AND WARRANT 


§ 7. Requisites and Sufficiency of Indictment 


Wording of indictment in felonious breaking and entering case, though 
grammatically incorrect and archaic, was sufficient to charge felonious 
breaking and entering. S. v. Glover, 379. 


§ 9. Charge of Crime 


Indictments against defendant were sufficient to charge offenses of 
aiding and abetting in assault with a deadly weapon and aiding and abet- 
ting in discharging a firearm into an occupied vehicle. S. v. Beach, 261. 


Acquittal of another as the actual perpetrator of the assault and of 
the discharge of a firearm into an occupied vehicle did not constitute a 
sufficient basis for dismissal of the charges against defendant as an aider 
and abettor. /bid. 


Credit ecard was sufficiently described in the indictment charging theft 
of the card though the card was not specifically identified by its number. 
S. v. Springer, 627. 


A warrant charging defendant with a violation of Regulation No. 2 
of Section II of Article IV of the Rules and Regulations of the Western 
N. C. Regional Air Pollution Agency was insufficient to charge defendant 
with a crime. S. v. Pallet, 705. 


A warrant charging the violation of a municipal ordinance must set 
out the ordinance or plead it in a manner permitted by G.S. 160A-79(a). 
Ibid. 


In a criminal prosecution for violation of a regulation of a govern- 
mental board or commission, the indictment should set forth such regula- 
pe or refer specifically to a permanent public record where it is recorded. 
Ibid. 
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§ 12. Amendment of Indictment 

Defendant was properly tried in superior court for driving under the 
influence, first offense, though warrant and conviction in district court 
were for driving under the influence, fourth offense. S. v. Guffey, 94. 


§$ 13. Bill of Particulars 


Bill of particulars was properly denied where all the information 
surrounding commission of the crime was contained in bills of indictment 
or could have been obtained from an examination of the State’s witnesses, 

S. v. Cameron, 191. © 


§ 14. Grounds and Procedure in Motion to Quash 


- Defendants charged with violation of an ordinance may Ghailene the 
constitutionality of the ordinance by a motion to quash the warrant or 
indictment, but the motion to quash presents a question of law only which 
must be determined solely from consideration of allegations in the warrant 
or provisions of the statute or ordinance. S. v. Underwood, 154; S. v. Fre- 
dell, 242; S. v. Atlas, 165. | 

Alleged unconstitutionality of the Monroe Sunday Observance Ordi- 
nance prohibiting convenience stores from remaining open after 6:00 p.m. 
on Sunday and allowing other businesses selling the same items to remain 
open all day should have been determined by a special verdict, and the trial 
court erred in finding facts and concluding that the ordinance is uncon- 
stitutional in ruling on defendant’s motion to quash the warrant charging 
them with the unlawful sale of groceries. S. v. Underwood, 154. 


§ 17. Variance Between Allegations and Proof 

Variance between allegation and proof of the issue date of a credit 
card was not fatal in a prosecution for theft of the credit card. S. v. 
Springer, 627. 


INFANTS 


§ 11. Child Abuse and Neglect 


Provisions of the child abuse statute are severable and the first sec- 
tion of the statute making infliction of injury upon the child by the parent 
himself a puneuanle offense is constitutional. S. v. Fredell, 242. 


INJ UNCTIONS 


§ 16. Liability for Wrongful Injunction 


A party who procures a temporary injunction from a court of general 
jurisdiction will not be permitted to defeat an action for malicious prosecu- 
tion based on the procurement thereof solely on the ground that the court 
which issued the restraining order did not have jurisdiction of the subject 
matter, Electrical Workers Union v. Country Club East, 1. 


INSURANCE 


§ 67. Actions on Accident Policies 


Employer was not entitled to proceeds paid into court by plaintiff in- 
surance company for employee’s medical expenses though employer had 
previously paid a judgment in an FELA action for injuries, lost wages 
and medical expenses of the employee. Insurance Co. v. Keith, 577. 
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§ 85. Liability Insurance on Other Vehicles Used by Insured 


Provision of owner’s automobile liability policy excluding “other” ve- 
hicles used in an automobile sales agency or service station is valid. Insur- 
ance Co. v. Casualty Co., 87. 


§ 87. Drivers Insured 


Where insured rented its vehicle to Carraway and Carraway sur- 
rendered the vehicle to an unauthorized third person, defendants who were 
injured in a collision with the insured’s vehicle driven by the third person 
could not recover under the policy issued to the vehicle owner. Insurance 
Co. v. Broughton, 309. 


G.S. 20-281 did not extend insurance coverage to the driver of a rented 
vehicle where there was no evidence that the driver was a rentee, lessee, 
agent or employee of the vehicle owner. /bid. 


Where the driver of a vehicle was not authorized by insured owner to 
operate the vehicle, G.S. 20-279.21 would not extend insurance coverage 
to the third person since the statute does not provide for owner’s liability 
until lawful possession is first established. Ibid. 


§ 88. Garage and Dealers’ Liability Insurance 


The “automobile business” exclusion clause of an automobile liability 
policy is repugnant to the mandatory requirements of the Motor Vehicle 
Safety and Financial Responsibility Act and is invalid. Insurance Co. v. 
Casualty Co., 87. 


§ 103. Forwarding Summons or Other Suit Papers to Automobile Liability 
Insurer 


Provision of a garage policy requiring the insured to forward immedi- 
ately to the insurer any demand, notice, summons or other process received 
by him or his representative is a valid stipulation, but such requirement 
may be waived by the insured’s denial of liability on other grounds. Daven- 
port v. Indemnity Co., 284. 


Insurer did not waive the conditions of a garage liability policy that 
all summonses and other suit papers be forwarded to him when he denied 
coverage of defendant Thomas Mills, t/a Mills Grocery, and insurer was 
not liable under the policy for a judgment by default and inquiry against 
its insured, Thomas Mills, d/b/a Mills Motor Company, where it received 
no notice of a suit against such insured. /bid. 


§ 1380. Notice and Proof of Loss Under Fire Policy 


An action under an “all risks” insurance policy was not barred because 
of the failure of plaintiffs to file a formal proof of loss within the required 
60-day period. Avis v. Insurance Co., 142. | 


§ 137. Time Limitations on Fire Policies 


Action instituted to recover under an “all risks” policy for injury 
resulting from attempted removal of paint from woodwork and attempted 
repainting was commenced within 12 months of the “inception of the loss.” 
Avis v. Insurance Co., 142. 


N.C.] ANALYTICAL INDEX 873 








INSURANCE—Continued 


§ 143. Construction of Property Damage Policy 

Coverage under an “all risks” policy extends when damage results 
from more than one cause even though one of the causes is specifically ex- 
cluded. Avis v. Insurance Co., 142. 


§ 144. Actions on Property Damage Policy 


Loss occasioned when paint applied to woodwork in plaintiffs’ home 
began to blister and peel, and painters unsuccessfully attempted to remove 
the paint with solvents and to repaint, leaving the woodwork stained and 
mottled, is held within the coverage of the policy insuring against “all risks 
of physical loss.” Avis v. Insurance Co., 142. 


INTEREST 


§ 1. Items Drawing Interest in General 


Under Pennsylvania law the jury in an action for breach of warranty 
has the discretion to award “damages for delay in compensation” in the 
amount of six percent per annum on any damages awarded for breach of 
warranty. Transportation, Inc, v. Strick Corp., 423. 


INTOXICATING LIQUOR 


§ 3. Definitions | 
Beer is an intoxicating liquor but it is not an alcoholic beverage. S. v. 

Williams, 550. 

8 9. Indictment and Warrant 


Warrants drawn under an invalid municipal ordinance charging de- 
fendants with possession of open cans of beer on a public street in the 
municipality were properly quashed. S. v. Williams, 550. 


JUDGMENTS 


§ 5. Interlocutory and Final Judgments 

Trial judge was without authority to enter an anticipatory order that 
plaintiffs’ counsel fees should be taxed against an estate upon completion 
of all appeals in the case. Baxter v. Jones, 327. 


§ 36. Parties Concluded 

Plaintiff corporation is bound by the judgment entered in an earlier 
action instituted by the president and sole stockholder of the corporation 
where both cases involved the same purported contract of sale and same 
defendant. Enterprises v. Rose, 373. 


£ 37. Matters Concluded 


Plaintiff is barred from bringing an action for a money judgment or 
for relinquishment of all rights to the business establishment in question 
where that relief was available to plaintiff but not requested in a prior 
action determined adversely to him. Enterprises v. Rose, 378. 


JURY 


§ 5. Selection Generally | | 

Trial court did not err in allowing re-examination of a prospective 
juror after she had been passed by defendants but before she had been 
impaneled. S. v. Harris, 46. 
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JURY—Continued 


Defendant in rape case showed no prejudice in the jury selection proc- 
ess. S. v. Washington, 175. 


§ 6. Examination of Jurors 


Trial court did not err in limiting questions with respect to the death 
penalty put to prospective jurors by defense counsel. S. v. Washington, 
175. | 


§ 7. Challenges 


Any possibility of prejudice in the jury selection procedure created 
by allowing the State to challenge for cause prospective jurors because 
of capital punishment views was negated by fact that jury verdict pre- 
cluded imposition of the death penalty. S. v. Harris, 46. 


Trial court properly allowed the State to challenge jurors for cause 
where each prospective juror testified unequivocally that he would not 
return a verdict requiring imposition of the death penalty. S. v. Washing- 
ton, 175. 


KIDNAPPING 


§ 1. Elements of Offense and Prosecution 


State’s evidence, including the victim’s in-court identification of de- 
fendant, was sufficient for the jury in a kidnapping case. S. v. Gurley, 541. 


LARCENY 


§ 4. Warrant and Indictment 


Credit card was sufficiently described in the indictment charging theft 
of the card though the card was not specifically identified by its number. 
S. uv. Springer, 627. 


§ 6. Competency and Relevancy of Evidence 


Evidence of defendant’s possession of other credit cards at the time 
of his arrest was competent in a prosecution for theft of a BankAmericard 
credit card. S. v. Springer, 627. 


§ 8. Instructions 


The trial court in a prosecution for theft of a credit card properly 
instructed the jury on defendant’s possession of other cards at the time 
of his arrest. S. v. Springer, 627. 


LIMITATION OF ACTIONS 


§ 4. Accrual of Right of Action and Time from Which Statute Begins to 
Run 


Action by owners in possession against a manufacturer and contractor 
to recover fire damages allegedly caused by the negligent manufacture 
and installation of heat pumps on the premises was governed by the three- 
year, not the six-year, statute of limitations. Sellers v. Refrigerators, 79. 
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MALICIOUS PROSECUTION 


§ 2. “Prosecutions” Which Will Support Action 


A party who procures a temporary injunction from a court of general 
jurisdiction will not be permitted to defeat an action for malicious prosecu- 
tion based on the procurement thereof solely on the ground that the court 
which issued the restraining order did not have jurisdiction of the subject 
matter. Electrical Workers Union v. Country Club East, 1. 


§ 3. Valid Process 


When a prior criminal prosecution is the subject thereof, an action 
for malicious prosecution cannot be maintained unless the prior criminal 
prosecution was based on valid process. Electrical Workers Union v. Coun- 
try Club East, 1. 


§ 13. Sufficiency of Evidence 


In a malicious prosecution action based upon defendant’s procurement 
of a restraining order preventing a union from picketing a motel construc- 
tion site, plaintiffs’ allegations that they were engaged only in informa- 
tional picketing and the absence from the restraining order of any refer- 
ence by name to informational picketing were insufficient as a basis for 
dismissal of the action on the ground the order did not purport to restrain 
the pickets from what they were doing. Electrical Workers Union v. Coun- 
try Club East, 1. 


MASTER AND SERVANT 


$17. Strikes and Picketing 


In a malicious prosecution action based upon defendant’s procurement 
of a temporary restraining order preventing a union local and its mem- 
bers from picketing defendant’s motel construction site, plaintiffs’ allega- 
tions that they were engaged only in establishing “informational picket 
lines” and the absence from the restraining order of any reference by 
name to “informational picket lines” were insufficient as a basis for dis- 
missal of the action on the ground that the order did not purport to re- 
strain the pickets from what they were doing. Electrical Workers Union v. 
Country Club East, 1. 


MORTGAGES AND DEEDS OF TRUST 


§ 33. Disposition of Proceeds and Surplus 

Trustee, upon completion of foreclosure on entirety property, was 
authorized to pay the surplus to the clerk of superior court. Koob v. Koob, 
129. 


MUNICIPAL CORPORATIONS 


8 8. Validity and Enforcement of, and Attack on, Ordinances 


A municipal ordinance prohibiting possession of open cans of beer on 
the public streets was in conflict with G.S. 18A-35(a) permitting posses- 
sion of beer without restriction except as otherwise provided in the Chap- 
ter. S. v. Williams, 550. 

Where a municipal ordinance is inconsistent with State law, State law 
must prevail. [bid, . 
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MUNICIPAL CORPORATIONS—Continued 


§ 30. Zoning Ordinances and Building Permits 


An applicant for a building permit for construction of an apartment 
complex was an “owner” of the land to be developed within the meaning 
of a municipal zoning ordinance where it was the prospective vendee under 
an executory contract of sale. MacPherson v. City of Asheville, 299. 


NARCOTICS 


§ 1. Elements of Statutory Offenses © 


Unlawful possession and unlawful sale of heroin are separate and 
distinct offenses. S. v. Cameron, 191. 


§ 4. Sufficiency of Evidence and Nonsuit 


Evidence was sufficient to be submitted to the jury in a prosecution 
for possession and sale of heroin where it tended to show that defendant 
sold 15 bindles of heroin to a police officer. S. v. Cameron, 191. 


§ 4.5 Instructions 


Defendant is entitled to a new trial based on the lower court’s errone- 
ous instruction that the substance obtained from defendant was heroin. 
S. v. Thornton, 5138. 


§ 5. Verdict and Punishment 


Defendant was not subjected to double jeopardy when he was convicted 
and separately sentenced for both felonious possession and felonious trans- 
portation of the same heroin, S. v. Harrington, 527; or for possession and 
distribution of heroin, S. v. Thornton, 518; S. v. Cameron, 191. 


NEGLIGENCE 


§ 35. Nonsuit for Contributory Negligence 


Evidence did not disclose that plaintiff’s intestate who was electro- 
cuted when a crane cable came into contact with a power line failed to 
exercise reasonable care for his own safety and was contributorily negli- 
gent as a matter of law. Bowen v. Rental Co., 395. 


§ 59. Duties and Liabilities to Licensees 


For an innocent owner of a building to recover damages for injuries 
caused by defendant who drove a vehicle off the highway and into his 
building, there must be proof of a wrongful act or negligence on the part 
of defendant which was a proximate cause of the injury. Smith v. Von- 
Cannon, 656. 


NUISANCE 


§ 3. Pollution of Air 


A warrant charging defendant with a violation of Regulation No. 2 
of Section II of Article IV of the Rules and Regulations of the Western 
N. C, Regional Air Pollution Agency was insufficient to charge defendant 
with a crime. S. v. Pallet, 705. | 
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PARTIES 


§ 3. Parties Defendant 


Trial court had authority on its own motion to bring the parent 
corporation in as a necessary party and plaintiffs were not prejudiced by 
the irregularity, if any, in the court’s allowance of a motion by the parent 
corporation, which was not a party to the action, that it be made a party 
defendant pursuant to Rule 25(d). MacPherson v. City of Asheville, 299. 


PLEADINGS 


§ 2. Statement of Cause of Action 


Plaintiff is not entitled to a directed verdict because defendants errone- 
ously named “negligence” rather than “trespass” or “inverse condemna- 
tion” as the ground on which they are entitled to recover. City of Kings 
Mountain v. Goforth, 316. 


PRINCIPAL AND AGENT 


§ 4. Proof of Agency 


The evidence was insufficient to show that defendant or anyone pur- 
porting to act for her promised to pay for grading work performed on her 
land under a contract with plaintiffs who were negotiating with defend- 
ant’s brother to purchase the property. Investment Properties v. Allen, 277. 


& 6. Ratification and Estoppel 


There may be no ratification of an unauthorized contract unless the 
person making the contract purported to act as the agent of the person 
claimed to be the principal. Investment Properties v. Allen, 277. 


RAPE 


§ 1. Elements of the Offense 


Furman vy. Georgia and State v. Waddell do not affect the constitu- 
tionality of that portion of G.S. 14-21 which defines the elements of the 
crime of rape. S. v. Williams, 386. 


§ 3. Indictment 


Indictment charging defendant with rape on 2 August 1972 was suf- 
ficient to support conviction for rape committed in witness’s home or in the 
woods or both, and evidence of both rapes was properly admitted. S. v. 
Washington, 175. 


§ 4. Relevancy and Competency of Evidence 


Highly racial and anti-white statements made to rape victim by a 
black defendant were competent to show intent and motivation. S. v. Wash- 
ington, 175. 

Articles of clothing worn by the victim in a rape case were admissible. 
S. v. Felton, 368. 

Evidence that defendant in a rape case committed a subsequent offense 
involving indecent exposure was admissible to show defendant’s quo animo. 
S. v. Humphrey, 570. 
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RAPE-—Continued 


§ 5. Sufficiency of Evidence and Nonsuit 


Evidence was sufficient to withstand nonsuit where it tended to show 
sexual penetration of the prosecuting witness by defendant by force and 
without consent of the witness. S. v. Felton, 368. 


Evidence in rape case was sufficient to withstand nonsuit where the 
victim identified defendant as her assailant and defendant admitted having 
intercourse with the victim but claimed consent of the victim. S. v. Bell, 
472, 


State’s evidence, including the victim’s in-court identification of de- 
fendant, was sufficient for the jury in a rape case. S. v. Gurley, 541. 


§ 7. Verdict and Judgment 


Death sentence for rape committed prior to 18 January 1973 must be 
vacated and sentence of life imprisonment imposed. S. v. Washington, 175. 


ROBBERY 


§ 1. Nature and Elements of the Offense 


In a prosecution for common law robbery, it is necessary to prove a 
taking either by violence or by putting in fear, one being sufficient. S. v. 
Watson, 383. 


§ 4. Sufficiency of Evidence 


Evidence in a common law robbery case was sufficient to show a 
taking by force where the victim’s purse was snatched with such force 
that the strap of her purse broke and defendant was thrown to the ground. 
S. v. Watson, 388. 


§ 5. Submission of Lesser Degrees of the Crime 


Trial court in a common law robbery case properly failed to submit 
lesser included offenses of the crime to the jury. S. v. Watson, 383. 


RULES OF CIVIL PROCEDURE 


§ 4. Process | 


Notice given defendant by newspaper publicity was insufficient to con- 
fer jurisdiction on the court to adjudge respective rights of plaintiff and 
defendant in regard to the surplus from foreclosure of their entirety prop- 
erty. Koob v. Koob, 129. 


§ 19. Necessary Joinder of Parties 


Trial court had authority on its own motion to bring the parent 
corporation in as a necessary party and plaintiffs were not prejudiced by 
the irregularity, if any, in the court’s allowance of a motion by the parent 
corporation, which was not a party to the action, that it be made a party 
defendant pursuant to Rule 25(d). MacPherson v. City of Asheville, 299. 


§ 26. Depositions in a Pending Action 


Though plaintiff took the deposition of defendant’s witness and the 
deposition supported defendant’s allegations that plaintiff’s intestate was 
contributorily negligent, plaintiff could impeach as well as contradict the 
testimony of defendant’s witness. Bowen v. Rental Co., 395. : 
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RULES OF CIVIL PROCEDURE—Continued 
§ 50. Motion for Directed Verdict and for Judgment n.o.v. 


In passing on motion to set aside a verdict as being against the greater 
weight of the evidence, the trial judge is not required to take the testi- 
mony of any witness at face value, but has a duty to award a new trial 
any time he is convinced that the jury is misled by unreliable testimony 
into returning an erroneous verdict. Rayfield v. Clark, 362. 

Plaintiff is not entitled to a directed verdict because defendants errone- 
ously named “negligence” rather than “trespass” or “inverse condemna- 
tion” as the ground on which they are entitled to recover. City of Kings 
Mountain v. Goforth, 316. 

Where trial court properly denied defendants’ motions for directed 
verdict, it was error for the court thereafter to allow defendants’ motions 
for judgment n.o.v. Summey v. Cauthen, 640. 

A motion for a directed verdict must state specific grounds therefor. 
Hensley v. Ramsey, 714. 

Where defendant made no post-verdict motion for judgment n.o.v. and 
the trial judge did not of his own motion consider entry of a directed 
verdict, the Supreme Court could not direct entry of judgment in accord- 
ance with defendant’s earlier motion. /bid. 


SALES 


§ 6. Implied Warranties 


Under Pennsylvania law the implied warranty of fitness for a par- 
ticular purpose applied to trailers purchased for the general or ordinary 
purpose of hauling cargo, and disclaimer in a purchase money security 
agreement could not disclaim the implied warranties previously created in 
the written sales arrangement. Transportation, Inc, v. Strick Corp., 4238. 


§ 10. Recovery of Goods or Purchase Price by Seller 


Evidence was sufficient to support findings by tria] court that defend- 
ant gave proper notice to plaintiff that he was rejecting non-conforming 
cable, that defendant did not contract with plaintiff to return the cable 
and that defendant was not negligent in allowing the cable to be stolen 
from his storage space some three months after defendant gave proper 
notice of the rejection. Electric Co. v. Shook, 218. 


§ 14. Actions for Breach of Warranty 


In an action for breach of an implied warranty of trailers, trial court 
erred in admitting testimony of the value of the trailers more than two and 
one-half and more than five years after the time of acceptance and in ad- 
mission of testimony as to what it would cost to repair the trailers more 
than two years after the acceptance. Transportation, Inc. v. Strick Corp., 
423, 


§ 17. Sufficiency of Evidence in Action for Breach of Warranty 


Plaintiff’s evidence was sufficient for the jury on the issue of its 
breach of warranty of fitness of 150 trailers purchased from defendant 
although 141 trailers are still in service. Transportation, Ine. v. Strick 
Corp., 423. 
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SALES—Continued 
§ 19. Measure of Damages for Breach of Warranty 


Measure of damages for breach of implied warranty of trailers should 
be reduced by the amount by which repairs made by the seller enhanced the 
value of the trailers. Transportation, Inc. v. Strick Corp., 4238. 


Under Pennsylvania law the jury in an action for breach of warranty 
has discretion to award damages for delay in compensation. Jbid. 


SEARCHES AND SEIZURES 


§ 1. Search Without Warrant 


Selective Service card seized during a search of defendant incident to 
his lawful arrest was admissible in murder prosecution. S. v. Robinson, 71. 


Authority of an officer to stop and frisk. S. v. Streeter, 203. 


Police officers had probable cause to believe defendant was carrying 
a concealed weapon in their presence and thus had authority to arrest de- 
fendant without a warrant, and when an officer reached under defendant’s 
shirttail and discovered burglary tools, such search was incident to a law- 
ful arrest and the fruits of the search were lawfully admitted in evidence. 
lbid, 


It was reasonable by Fourth Amendment standards for officers to 
conduct a limited protective search of defendant for weapons, even if the 
officers had no probable cause to arrest defendant, and burglary tools ex- 
posed by the limited search were lawfully obtained. Jbid. 


Officers had probable cause to arrest defendant without a warrant 
at a dinette for possession of heroin, officers lawfully seized heroin which 
defendant threw away while fleeing from the officers whether or not de- 
fendant was under arrest when he fled, and after defendant’s capture offi- 
cers lawfully searched his vehicle in the dinette parking lot as an incident 
of his lawful arrest. S. v. Harrington, 527. 


§ 4. Search Under the Warrant 


Search of defendant’s apartment under a warrant was not improper 
for the reason that defendant was removed from his apartment and taken 
into custody shortly after midnight on Friday and the search was not made 
until the following Monday morning. S. v. Gurley, 541. 


SUNDAYS AND HOLIDAYS 


Evidence that obscene magazines were permitted to be sold “in Fay- 
etteville’ was irrelevant and incompetent on the question of the validity 
of the Cumberland County Sunday Observance Ordinance. S. v. Atlas, 165. 


TAXATION 


8 4. Limitation on Increase of Public Debt 


The Act authorizing the Medical Care Commission to issue revenue 
bonds to finance hospital construction does not authorize the contracting of 
a debt by the State or the lending of the faith and credit of the State; 
however, the Act is unconstitutional in authorizing local governmental 
units to contract debts without a vote of the people in excess of the amount 
specified in the N. C. Constitution. Foster v. Medical Care Comm., 110. 
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TAXATION—Continued 


§ 7. Public Purpose 

Expenditure of public funds raised by taxation to finance or facilitate 
financing of construction pursuant to the Hospital Facilities Finance Act 
of a hospital facility to be privately operated is not an expenditure for a 
public purpose and is prohibited by the N. C. Constitution. Foster v. Medi- 
cal Care Comm., 110. 


§ 21. Exemption from Taxation of Property of State or Political Sub- 
divisions 
The statute exempting from taxation property and income from prop- 
erty owned by the Medical Care Commission pursuant to the Hospital 
Facilities Finance Act is constitutional. Foster v. Medical Care Comm., 
110. 


§ 25. Ad Valorem Taxes 

Where trucking company’s equipment should have been listed for taxa- 
tion in city and township where its principal office was located but was 
improperly listed in another township, city had authority to list such prop- 
erty as “discovered property” and to assess taxes on such property for the 
preceding five years. In re Trucking Co., 650. 


TORTS 


§ 2. Joint Tort-Feasors 


In an action to recover for injuries received by passengers on a bus 
leased by a carrier from the owner, the carrier would be entitled to con- 
tribution from the owner if the owner was guilty of actionable negligence 
in furnishing the carrier with a defective bus and the carrier’s driver was 
negligent in the manner in which he operated the bus. Mann v. Transporta- 
tion Co., 734. 


TRESPASS 


§ 6. Competency and Relevancy of Evidence of Trespass 


Acts of a landowner and local customs should be considered in deter- 
mining whether there has been an implied consent of the landowner to 
enter his property. Smith v. VonCannon, 656. 


8 7. Sufficiency of Evidence of Trespass 


For an innocent owner of a building to recover damages for injuries 
eaused by defendant who drove a vehicle off the highway and into his 
building, there must be proof of a wrongful act or negligence on the part 
of defendant which was a proximate cause of the injury. Smith v. Von- 
Cannon, 656. 

A taxi driver whose vehicle struck plaintiff’s building while the driver 
was protecting himself from assault was not guilty of a trespass and liable 
to plaintiff for damages. ibid, 


TRIAL 


§ 5. Conduct of Trial 


Trial judge did not abuse his discretion in refusing to sequester wit- 
nesses. S. v. Gaines, 33. 
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TRIAL—Continued 


§ 15. Objections to Evidence and Motion to Strike 


Defendant’s objection to plaintiff’s testimony came too late when made 
after plaintiff had answered the question. Brown v. Neal, 604. 


§ 42. Form and Sufficiency of Verdict 


Where jury answered issues of negligence and contributory negligence 
in the affirmative, jury’s answer awarding damages will be treated as 
surplusage. Summey v. Cauthen, 640. 


§ 50. New Trial for Misconduct of or Affecting the Jury 


Contention that trial judge erred in failing to declare a mistrial will 
not be considered on appeal where defendants did not move for a mistrial 
in the trial court. Rayfield v. Clark, 362. 


UNIFORM COMMERCIAL CODE 


§ 15. Warranties 


Under Pennsylvania law the implied warranty of fitness for a par- 
ticular purpose applied to trailers purchased for the general or ordinary 
purpose of hauling cargo, and disclaimer in a purchase money security 
agreement could not disclaim the implied warranties previously created in 
the written sales arrangement. Transportation, Inc. v. Strick Corp., 428. 


§ 20. Breach, Repudiation and Excuse 


In an action for breach of an implied warranty of trailers, trial court 
erred in admitting testimony of the value of the trailers more than two 
and one-half and more than five years after the time of acceptance and in 
admission of testimony as to what it would cost to repair the trailers more 
than two years after acceptance. Transportation, Inc. v. Strick Corp., 428. 


Plaintiff’s evidence was sufficient for the jury on the issue of its 
breach of warranty of fitness of 150 trailers purchased from defendant 
although 141 trailers are still in service. Jdid. 


Measure of damages for breach of implied warranty of trailers should 
be reduced by the amount by which repairs made by the seller enhanced 
the value of the trailers. [bid. 


§ 22. Seller’s Remedies 


Evidence was sufficient to support findings by trial court that defend- 
ant gave proper notice to plaintiff that he was rejecting non-conforming 
cable, that defendant did not contract with plaintiff to return the cable 
and that defendant was not negligent in allowing the cable to be stolen 
from his storage space some three months after defendant gave proper 
notice of the rejection. Electric Co. v. Shook, 218. 


UTILITIES COMMISSION 


§ 9. Appeal and Review 


Granting of contract carrier authority to transport corporation by the 
Utilities Commission is affirmed on appeal. Utilities Comm. v. McCotter, 
Ine., 104, 
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WATER AND WATER COURSES 


§ 3. Natural Streams 


Ordinarily, lower landowner’s obstruction of a surface stream of 
water which causes it to flood the land above him constitutes a trespass 
entitling the aggrieved party to damages or injunctive relief or both; how- 
ever, if the lower proprietor has authority to condemn the upper proprie- 
tor’s property, such invasion constitutes a taking of the landowner’s 
property and the action becomes in effect an action for inverse condemna- 
tion. City of Kings Mountain v. Goforth, 316. 


§ 4. Dams 


Defendants’ evidence was sufficient for the jury in their cross-action 
for damages to their crops from flooding allegedly caused by plaintiff 
municipality’s construction of a dam on a creek below defendants’ land. 
City of Kings Mountain v. Goforth, 316. 


WITNESSES 


§ 1. Competency of Witness 


Trial court did not err in failing to find that a State’s witness lacked 
sufficient mental capacity to testify. S. v. Robinson, 71. 


§ 5. Evidence Competent for Purpose of Corroboration 


Evidence of good or bad character will no longer be confined to a 
person’s reputation in the neighborhood or community in which he lives 
but may relate to such person’s reputation in any community or society 
in which he has a well-known or established reputation. S. v. McHachern, 
57. 


WORD AND PHRASE INDEX 


ADMISSIONS AND 
DECLARATIONS 


Admission of rape by defendant to 
inmate, S. v. Gaines, 33. 


Statement by defendant as to vio- 
lation of probation conditions, S. 
v. Braswell, 3382. 


ADVERSE POSSESSION 

No termination of easement, Hens- 
ley v. Ramsey, 714. 

AGENCY 


Promise to pay for grading work, 
insufficiency of evidence of agen- 
cy, Investment Properties v. Allen, 
277. 


AIDER AND ABETTOR 


Acquittal of principal, S. v Beach, 
261. 


Discharge of firearm into vehicle, 
S. v. Beach, 261. 


AIR POLLUTION 


Insufficiency of warrant to charge 
crime, S. v. Pallet, 705. 


ALIBI 


Request for instructions required, 
S. v. Hunt, 617. 


ALL RISKS INSURANCE 


Failure of wood to hold paint as 
fortuitous event, Avis v. Insur- 
ance Co., 142. 


ANTICIPATORY ORDER 


Taxing counsel fees upon comple- 
tion of appeal, Baxter v. Jones, 
327. 


ARREST AND BAIL 


Illegal but constitutional arrest for 
drunken driving, S. v. Hubanks, 
556. | 

Probable cause to arrest without 
warrant, S. v. Streeter, 208; S. 
v. Harrington, 527. 


ASSAULT AND BATTERY 


Aiding and abetting by driving car, 
S. v. Beach, 261. 

Assault on homeowner’s employee, 
S. v. Sawyer, 289. 

Instructions on intent to kill proper, 
S. v. Allen, 354. 

Taxi striking house during assault 
by passenger, Smith v. VonCan- 
non, 656. | 

Verdict of assault with deadly 
weapon, sentence for assault with 
firearm, S. v. Hdmondson, 5338. 


ATTORNEY AND CLIENT 
PRIVILEGE 


Inapplicable to unlicensed attorney, 
S. uv. Van Landingham, 589. 


Presence of third person, S. v. Van 
Landingham, 589. 


AUTOMOBILE LIABILITY 
INSURANCE 


Exclusion of automobile used in 
automobile business, Insurance 
Co. v. Casualty Co., 87. 

Exclusion of use in automobile sales 
agency or service station, Insur- 
ance Co. v. Casualty Co., 87. 

Unauthorized third driver of leased 


vehicle, Insurance Co. v. Brough- 
ton, 3809. . 


AUTOMOBILES 


Opinion evidence of speed, Brown 
v. Neal, 604. 
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AUTOMOBILES—Continued 


Striking turning vehicle, Summey 
v. Cauthen, 640. 


BACK INJURY 


Damages for in automobile collision, 
Brown v. Neal, 604. 


BEER 


Invalidity of city ordinance restrict- 
ing possession, S. v. Williams, 
550. 


BEST EVIDENCE RULE 


Contents of computer printout, S. 
v. Springer, 627. 


BICYCLE PUMP 


Felonious assault with, S. v. Saw- 
yer, 289. 


BILL OF PARTICULARS 


Where information in indictments, 
denial proper, S. v. Cameron, 191. 


BLUE LAW 


Constitutionality of Sunday obser- 
vance ordinance for City of Mon- 
roe, S. v. Underwood, 154; for 
Cumberland County, S. v. Atlas, 

165. 

Evidence of sale of obscene maga- 
zines, S. v. Atlas, 165. 


BREATHALYZER TEST 


Advising defendant of consequences 

of refusal of, S. v. Eubanks, 556. 

Effect of illegal arrest on admissi- 
bility of result of, S. v. Eubanks, 
556. 

Statutory i Sesaisneor inapplica- 
bility in homicide and assault 
cases, S. v. Bunn, 444. 
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BUILDING PERMIT 


Construction of apartment complex, 
MacPherson v. City of Asheville, 
299. 

Prospective vendee under executory 
eontract of sale, MacPherson v. 
City of Asheville, 299. 


BURGLARY AND UNLAWFUL 
BREAKINGS 


Necessity for guilty verdict on fel- 
onious larceny count, S. v. Saw- 
yer, 289. 

Of home, sufficiency of evidence, 
S. v. Sawyer, 289. 

Sufficiency of evidence of first de- 
gree burglary, S. v. Lampkins, 
520. 

Sufficiency of grammatically incor- 
rect indictment, S. v. Glover, 379. 


BUS PASSENGERS 


Injury when bus ran off road, 
Mann v. Transportation Co., 784, 


CABLE 


Nonconforming goods stolen while 
stored by buyer, Electric Co. v. 
Shook, 218. 


CAPITAL CRIME 


Guilty plea pei aaa by Court, 
S. v. Watkins, 17. 


CAPITAL PUNISHMENT 


Crime committed prior to State v. 
Waddell, S. v. Ue 175; 
S. v. Watkins, 504, 

Remand for imposition of life sen- 
tence, S. v. Frazier, 99. 

Standing to question death penalty, 
S. v. Williams, 386. 


CASE ON APPEAL 


Settlement, omissions not before 
court on appeal, S. v. Allen, 354. 


886 


CAUSATION 


Expert opinion as to cause of bus 
accident, Mann v. Transportation 
Co., 734. 

CHARACTER EVIDENCE 


Reputation in community outside of 
residence, S, v. McEachern, 57. 


CHILD ABUSE 


Constitutionality of statute and 
severability of provisions, S. v. 
Fredell, 242, 


CHILD CUSTODY 


Modification of Georgia 
Spence v. Durham, 671. 


decree, 


CLOTHING 


Of rape victim, admissibility, S. v. 
Felton, 368. 


COLOR OF TITLE 


Valid deed was not, Hensley v. Ram- 
sey, 714. 


COMPUTER PRINTOUT 


Requisites for admissibility of, S. 
vu. Springer, 627. 


CONDEMNATION 


Flooding of crops caused by dam 
construction, City of Kings Moun- 
tain v. Goforth, 316. 


CONFIDENTIAL INFORMANT 


See Informant this Index. 


CONFLICT OF LAWS 


Breach of- warranties of trailers 


purchased in Pennsylvania, 
_ Transportation, Inc. v. Strick 
Corp., 428. 
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CONTINUANCE 

Newspaper publicity, S. v. Cameron, 
191. 

Same judge at defendant’s second 
trial S. v. Robinson, 71. 

CONTRACT CARRIER 

Application for authority, Utilities 
Comm. v. McCotter, Inc., 104. 


CONTRIBUTION 


Injury to bus passengers, contribu- 
tion by owner to carrier, Mann v. 
Transportation Co., 784. 


CONTRIBUTORY NEGLIGENCE 


Award of damages surplusage where 
jury found, Summey v. Cauthen, 
640. 


COUNSEL FEES 


Anticipatory order taxing upon 
completion of appeals, Baxter v. 
Jones, 327. 


Taxing against estate in action to 
construe instrument, Baxter v. 
Jones, 327, 


COUNSEL, RIGHT TO 
Non-indigent defendant, sufficiency 


of waiver of counsel, S. v. Turner, 
53. 


CRANE 
Striking of power line resulting in 


electrocution of employee, Bowen 
v. Rental Co., 396. 


CREDIT CARD 


Description in indictment for theft, 
S. v. Springer, 627. 


N.C.] 


CRIMINAL LAW 


Evidence of defendant’s guilt of an- 
other offense, S. v. Felton, 368; 
S. v. Humphrey, 570. 


Test of criminal responsibility, S. 
v. Humphrey, 570. 


CROPS 
Damages to from flooding caused 
by dam construction, City of 


Kings Mountain v. Goforth, 316. 


CRUEL AND UNUSUAL 
PUNISHMENT 


Two consecutive sentences proper, 
S. v. Mitchell, 462. 


CUMBERLAND COUNTY 
SUNDAY OBSERVANCE 
ORDINANCE 


Validity of, S. v. Atlas, 165. 


DAM 


Flooding of crops caused by con- 
struction of, City of Kings Moun- 
tain v. Goforth, 316. 


DAMAGES 


Personal injury in automobile col- 
lision, damages for future pain, 
Brown v. Neal, 604. 

Surplusage where jury found con- 


tributory negligence, Summey v. 
Cauthen, 640. 


DEATH 


Life expectancy of recipients of 
damages, Bowen v. Rental Co., 
395. 


DEATH PENALTY 


Crime committed prior to State v. 
Waddell, S. v. Washington, 175; 
S. v. Watkins, 504. 
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DEATH PENALTY—Continued 
Remand for imposition of life sen- 
tence, S. v. Frazier, 99. 


Standing to question, S. v. Williams, 
386. 


DEEDS OF TRUST 


Surplus proceeds from sale held by 
superior court clerk, Koob vw. 
Koob, 129. | 


DEMEANOR 

Definition by judge to witness, S. 
v. Allen, 354. 

DIRECTOR OF PRISONS 


Letter written by defendant in 
homicide case, S. v. Phillips, 339. 


DISBARMENT OF ATTORNEY © 


Condition for suspended sentence, 
S. v. Beach, 261. 


DISCHARGE OF FIREARM 
INTO VEHICLE | 


Aiding and abetting in, S. v. Beach, 
261. 


DISCOVERED PROPERTY 


Trucks listed in wrong township, 
In re Trucking Co., 650. 


DIVORCE AND ALIMONY 


Surplus proceeds from sale of en- 
tirety property, Koob v. Koob, 129. 


DOUBLE JEOPARDY 


No double jeopardy for conviction 
for possession and sale of heroin, 
S. v. Cameron, 191; S. v. Thorn- 
ton, 518; possession and trans- 
portation, S. v. Harrington, 527. 

Two charges based on one offense, 
acquittal on one charge, S. vw. 
Beach, 261. 
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DRIVEWAY 


Implied consent to enter, Smith v. 
VonCannon, 656. 


DRUNKENNESS 


Arrest for drunken driving illegal 
but constitutional, S. v. Hubanks, 
556. 


Reduction of grade of homicide, S. 
v. Bunn, 444. 


Trial in superior court for first 
offense of drunken driving after 
conviction in district court for 
fourth offense, S. v. Guffey, 94. 


EASEMENTS 


Land taken subject to, Hensley v. 
Ramsey, 714. 


Sufficiency of description of road- 
way, Hensley v. Ramsey, 714. 


ELECTRICITY 


Electrocution of deceased upon 
striking of power line by crane, 
Bowen v. Rental Co., 395. 

EMINENT DOMAIN 


Flooding of crops caused by dam 
construction, City of Kings Moun- 
tain v. Goforth, 316. 

ENTIRETY PROPERTY 

Surplus proceeds from sale of, Koob 
v. Koob, 129. 

EXPERT TESTIMONY 

Causation of bus accident, Mann v. 
Transportation Co., 734. 

EXPRESSION OF OPINION 


Questions propounded by trial court 
to clarify evidence proper, S. v. 
Tinsley, 564, 
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FELA 


Effect of judgment for employee on 
recovery under accident policy, 
Insurance Co. v. Keith, 577. 


FINGERPRINTS 
Opinion testimony, S. v. Mitchell, 
462. 


FIRST DEGREE MURDER 


Trial for after finding of probable 
cause for second degree murder, 
S. uv. Bryant, 227. 


FLIGHT OF DEFENDANT 


Misstatement of State’s contentions 
is immaterial, S. v. Lampkins, 
520. 


Sufficiency of evidence to support 
instructions, S. v. Lampkins, 520. 
FLOODING 


Damage to crops caused by dam 
construction, City of Kings Moun- 
tain v. Goforth, 316. 

FORMER JEOPARDY 


See Double Jeopardy this Index. 


FRANCHISE 


Collection of garbage, Porter v. 
Sanitation Service, 479; Trans- 
portation Service v. County of 
Robeson, 494. 


FULL FAITH AND CREDIT 

Foreign child custody decree, Spence 
v. Durham, 671. 

GARAGE LIABILITY POLICY 


Failure to forward suit papers to 
insurer, Davenport v. Indemnity 
Co., 284, | nt 


N.C.] 


GARBAGE COLLECTION 


Franchises granted by county, Port- 
er v. Sanitation Service, 479; 
Transportation Service v. County 
of Robeson, 494. 


GRADING WORK 


Promise to pay for, insufficiency 
of evidence of agency, Investment 
Properties v. Allen, 277. 


GUILTY PLEA 


Invalidity for failure of solicitor 
to sign information, S. v. CLS 
379. 


To capital crime, prohibition against 
court’s acceptance, S. v. Watkins, 
17. 


HEARSAY EVIDENCE 


Conversation with defendant, com- 
petency to show motive, S. v. 
Bryant, 227. a 

Loss of pistol used in killing, S. v. 
Van Landingham, 589. 


HEAT PUMPS 


Negligent manufacture and instal- 
lation of, statute of limitations, 
Sellers v. Refrigerators, 79. 


HEROIN 


Instructions assuming substance 
found on defendant was heroin, 
S. v. Thornton, 518. 

No double jeopardy for. possession 
and sale of heroin, S. v. Cameron, 
191; S. vw. Thornton, 518; pos- 
session and transportation, S. v. 
Harrington, 527. 

Seizure of heroin aig by flee- 
ing suspect, De Harrington, 
527. | 


HOMICIDE 


First degree murder of pediatrician, 
S. v. Van Landingham, 589.. 
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HOMICIDE—Continued 


Mandatory death penalty not ap- 
plicable, S. v. Watkins, 504. 


Misuse of letter written by defend- 
ant, S. v. Phillips, 339. 

Presumption from breathalyzer test 
results, inapplicability to homicide 
case, S. v. Bunn, 444. 

Verdict of manslaughter favorable 
to defendant, S. v. Vestal, 249. 


HOSPITAL FACILITIES 
FINANCE ACT 


Unconstitutionality of, Foster v. 
Medical Care Comm., 110. 


IDENTIFICATION 
DEFENDANT 


Lawfulness of pretrial lineup, S. v. 
Gaines, 33. 


OF 


IMPEACHMENT 


Evidence as to collateral matters, 
S. v. Black, 344. 

Prior repudiated statements of 
State’s own witness, S. v. Ander- 
son, 218. 

Of State’s own witness not proper, 
S. v. Anderson, 218; S. v. Tinsley, 
564. 


INDEMNITY 


Injury to bus passengers, indemnity 
of carrier by owner, Mann v. 
Transportation Co., 734. 


INDICTMENT AND WARRANT 


regulation violated 
included, S. v. Pallet, 


Commission 
must be 
705. 


Defendant as aider and abettor, 
sufficiency of indictment, S. v. 
Beach, 261. 

Motion to quash as challenge to con- 
_stitutionality of statute, S. 2, 
Fredell, 242. 
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INDICTMENT AND WARRANT— 
Continued 


Motion to quash, senetitutionality 
of Sunday closing ordinance, S. v. 
Underwood, 154; S. v. Atlas, 165. 

Sufficiency of grammatically incor- 
rect indictment, S. v. Glover, 379. 

Trial upon warrant in superior 
court, S. v. Guffey, 94. | 

Warrant. for drunken driving, 
fourth offense, and trial for 
drunken driving, first offense, S. 
v. Guffey, 94. 


INDIGENT DEFENDANT 


Defendant not indigent for purpose 
of obtaining counsel, S. v. Turner, 
58. 


INFANTS 


Child abuse statute, S. v. | Fredell | 


242. 
INFORMANT 


Arrest without warrant upon infor- 
mation supplied by, S. v. Harring- 
ton, 527 


Disclosure of identity of informant 
not required, S. v. Cameron, 191. 


INFORMATION 


Failure of solicitor to sign, inval- 
idity of guilty plea, S. v. Glover, 
379... -: 


INJUNCTIONS 


Malicious prosecution based upon, 
Electrical Workers Union v. Coun- 
try Club East, 1. 


INSTRUCTIONS 


Alibi, specific request required, S. 
v. Hunt, 617. 

Further instructions after initial 

~ retirement of jury, S. v. Mitchell, 
462. 
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INSTRUCTIONS—Continued | 


Misstatement of a S. v. 
Black, 344. 


Requirement of unanimity in jury 
verdict, S. v. Tinsley, 564. 


INSURANCE 


| All risks policy, failure of wood to 


hold paint, Avis. v. Insurance Co., 
142. 


Automobile liability insurance— 
exclusion of automobile used in 
automobile business, IJnsur- 
ance Co. v. Casualty Co., 87. 


exclusion of use in automobile 
sales agency or service sta- 
tion, Insurance Co. v. Cas- 
ualty Co., 87. 


unauthorized third dviver: of 
leased vehicle, Insurance Co. 
v, Broughton, 309. 


Effect of FELA Judgment for em- 
ployee on recovery under accident 
policy, Insurance Co. v. Keith, 
BIT 

Garage liability poliew failure to 
forward suit papers to insurer, 
Davenport v. Indemnity Co., 234. 


INTEREST 


Recovery for breach of warranty 
of trailers, Dram Berean, Ine. 
. vw Strick Corp., 423. 


INTOXICATION © 


Arrest for drunken driving illegal 
but constitutional, S. uv. Hubanks, 
556. 

Bearing upon second degree murder 
and manslaughter, S. v. Edmond- 

son, 588. 

Definition of beer, S. v. Williams, 
550. 

Instruction on defense of, S. v. Ed- 
mondson, 538. 

Presumption of from breathalyzer 
results, inapplicability to homi- 


N.C. ] 





INTOXICATION—Continued 


cide and assault cases, S. v. Bunn, 
444, 


Reduction of grade of homicide, 
S. v. Bunn, 444. 


INVERSE CONDEMNATION 


Flooding of crops caused by dam 
construction, City of Kings Moun- 
tain v. Goforth, 316. 


IRRESISTIBLE IMPULSE 
DOCTRINE 


Improper test for criminal respon- 
sibility in rape case, S. v. Hum- 
phrey, 570. 


JUDGMENTS 


Res judicata, parties concluded and 
relief granted, Enterprises vv, 
Rose, 378. 


JUDICIAL NOTICE 


Of municipal ordinances, S. v. Pal- 
let, 705. 


JURY 


Exclusion of 18-21 year olds, S. v. 
Gaines, 33. —— 

Instructions as to requirement of 
unanimity in verdict, S. v. Tins- 
ley, 564. 


Jurors opposed to capital punish- 
ment, S. v. Washington, 175. 


Limitation of examination in rape 
case proper, S. v. Washington, 
Eto: 

Time of challenge, S. v. Harris, 46. 


LARCENY 


Theft of credit card, S. v. Springer, 
627. | 
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LETTER 


Written by defendant to Director of 
Prisons, S. v. Phillips, 389. 


LIABILITY INSURANCE 


See Automobile Liability Insurance 
this Index. 


LIMITATION OF ACTIONS 


See Statute of Limitations this 
Index, 


LINEUP 


Voice characteristics peculiar to 
defendant alone, S. v. Gaines, 33. 


MALICIOUS PROSECUTION 


Wrongful injunction to restrain 
picketing, Electrical Workers 
Union v. Country Club East, 1. 


MANSLAUGHTER 


Evidence of intoxication, failure to 
submit as possible verdict, S. v. 
Bunn, 444, 


MEDICAL CARE COMMISSION 


Unconstitutionality of act for rev- 
enue bonds, Foster v. Medical 
Care Comm., 110. 


M’NAGHTEN’S CASE 


Knowledge of right and wrong test 
' of criminal responsibility, S. v. 
Humphrey, 570. 


MOTEL SITE 


Promise to pay for grading work, 
insufficiency of evidence of agen- 

ey, Investment Properties v. Al 
len, 277. 
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MOTION TO QUASH 


Constitutionality of Sunday closing 
ordinance, S. v. Underwood, 154; 
S. v, Atlas, 165. 


MOUNT AIRY 


Invalid ordinance restricting posses- 
sion of beer, S. v. Williams, 550. 


MUNICIPAL CORPORATIONS 


Ordinance restricting possession of 
beer inconsistent with State law, 
S. v. Williams, 550. 


NONCONFORMING GOODS 


Aerial cable stolen while stored by 
buyer, Electric Co. v. Shook, 218. 


NOTICE 


In distribution of surplus from 
foreclosure sale on entirety prop- 
erty, Koob v. Koob, 129. 


OBSCENITY 


Cross examination of rape defend- 
ant about possession of porno- 
graphic magazines, S. v. Gurley, 
541, 

Evidence of sale of obscene maga- 
zines, validity of Sunday observ- 
ance ordinance, S. v. Atlas, 165. 


OMNIBUS CLAUSE 


Unauthorized third driver of leased 
vehicle not covered, Insurance Co. 
vu. Broughton, 309. 


OPINION TESTIMONY 


Qualifications of witness, S. v. Mit- 
chell, 462. 

‘Speed of vehicle, Brown v. Neal, 
604, 
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PAINT 


Failure of wood to hold, coverage 
by all risks policy, Avis v. Insur- 
ance Co., 142 


PARTIAL NEW TRIAL 


On damages issue only, Bowen v. 
Rental Co., 395. 


PARTIES 


Motion to add necessary party de- 
fendant, MacPherson v. City of 
Asheville, 299. 


PEDESTRIAN 


Action for wrongful death of, Ray- 
field v. Clark, 362. 


PEDIATRICIAN 


First degree murder of, S. v. Van 
Landingham, 589. 


PHOTOGRAPHS 


Method of jury observation proper, 
S. v. Mitchell, 462. 

Of deceased, admissible for illustra- 
tive purpose, S. v. Robinson, 71. 


PICKETING 


Malicious prosecution based on 
wrongful restraint of, Electrical 
Workers Union v. Country Club 
East, 1. 


POLLUTION 


Insufficiency of warrant to charge 
crime, S. v. Pallet, 705. . 


PORNOGRAPHIC MAGAZINES 


Cross examination of rape defend- 
ant about possession of, S. v. Gur- 
ley, 541. 

Evidence of sale of, validity of 


Sunday observance ordinance, S. 
v. Atlas, 165. 


N.C.] 


—————o 


POSSIBILITY OF INNOCENCE 


Instruction on reasonable doubt, S. 
v. Bryant, 227. 


PRE-EXISTING DEFECT 


Liability for injury to bus passen- 
gers, Mann v. Transportation Co., 
734, 


PRELIMINARY HEARING 


Probable cause of second degree 
murder, trial for first degree 
murder, S. v. Bryant, 227. 

No right to before trial on indict- 
ment, S. v. Harrington, 527, 


AND 


PREMEDITATION 
DELIBERATION 


Sufficiency of evidence of, S. v. 
Van Landingham, 589. 


PRIOR INCONSISTENT 
STATEMENT 


Inadmissible for impeachment of 
State’s own witness, S. v. Ander- 
son, 218, 


PROBABLE CAUSE 


Finding of second degree murder, 
trial for first degree murder, S. 
v. Bryant, 227. 


PROBATION 


Jurisdiction of revocation proceed- 
ing, S. vw. Braswell, 332. 

Suspended sentence activated on vi- 
olation of conditions, S. v. Bras- 
well, 382. 


PUNISHMENT 
Failure to object to form of sen- 
tence, S. v. Black, 345. 


Failure to specify minimum term of 
imprisonment, S. v. Blaek, 344. 
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PUNISHMEN T—Continued 


For first degree murder as capital 
crime, S. v. Watkins, 17. 

Imposition of sentence “with great 
deal of pleasure,” S. v. Felton, 
368. 

Jury determination after acceptance 
of guilty plea, S. v. Watkins, 17. 

Role of judge and jury in imposi- 
tion, S. v. Watkins, 504. 

Suspended sentence activated on vi- 
olation of conditions, S. v. Bras- 
well, 332. 


Two consecutive sentences not cruel 
and unusual, S. v. Mitchell, 462. 


RAPE 


Admission of rape by defendant to 
inmate, S. v. Gaines, 33. 

Constitutionality of rape statute, S. 
v. Wilhams, 386, 

Cross examination of defendant 
about possession of pornographic 
magazines, S. v. Gurley, 541, 

Erroneous instructions as to man- 
datory. death sentence, S. v. 
Washington, 175. 

Irresistible impulse doctrine improp- 
er test for criminal responsibility 
in rape case, S. v. Humphrey, 570. 

Sufficiency of evidence, S. v. Felton, 
368; S. v. Bell, 472. 


REASONABLE DOUBT 


Defined as possibility of innocence, 
S. v. Bryant, 227. 


Instruction proper, S. v. Mabery, 
254, 

RECORD ON APPEAL 

Failure to state evidence in narra- 
tive form, S. v. Allen, 354. 


RENTAL CARS 


Unauthorized third driver uninsur- 
ed, Insurance Co. v. Broughton, 
309. 
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REPUTATION 


Community outside of residence, S. 
v. McEachern, 57. 


RES JUDICATA 


Parties concluded, corporation and 
president individually, Enter 
prises v. Rose, 378. 

Relief that could have been de- 
manded but was not, Enterprises 
v, Rose, 378. 


REVENUE BONDS 


Unconstitutionality of Hospital Fa- 
cilities Finance Act, Foster v. 
Medical Care Comm., 110. 


ROBBERY 


Common law, proof of violence or 
putting in fear sufficient, S. v. 
Watson, 388. 

Sufficiency of evidence of force 
used, S. v. Watson, 388. 


RULES OF CIVIL PROCEDURE 


Motion for judgment n.o.v., error in 
allowing, Summey v. Cauthen, 
640. 

Motion to add necessary party de- 
fendant, movant not a party to 
the action, MacPherson v. City of 
Asheville, 299. 

Setting aside verdict as being 
against greater weight of evi- 
dence, Rayfield v. Clark, 362. . 


SEARCHES AND SEIZURES 


Limited weapons search, discovery 
of burglary tools, S. v. Streeter, 
203. 

Search under warrant, lapse of 
time between arrest and search, 
S. v. Gurley, 541. 

Seizure of heroin discarded by flee- 
ing suspect, S. v. Harrington, 527. 
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SEARCHES AND SEIZURES— 
Continued 


Seizure of Selective Service card 
incident to lawful arrest, S. v. 
Robinson, 71. 


Stop and frisk, authority of officer 
to, S. v. Streeter, 208. 
SELECTIVE SERVICE CARD 
Seizure of incident to lawful arrest, 
S. v. Robinson, 71. 
SELF-DEFENSE 


Failure to instruct on proper, S. wv. 
Watkins, 504. 


Instructions on duty of aggressor 
to retreat, S. v. Hdmondson, 533. 


Threats to third person, inadmissi- 
bility, S. v. Hdmondson, 588. 
SENTENCE 


see Punishment this Index, 


SETTING ASIDE VERDICT 

Duty of trial judge when jury mis- 
led by unreliable testimony, Ray- 
field v. Clark, 362. 

SHORT STORY 

By defendant accused of murder, S. 
v. Phillips, 339. 

SHOTGUN 

Evidence of possession by third per- 
son excluded, S. v. Gaines, 33. 

SPECIAL VERDICT 


Constitutionality of Sunday closing 
ordinance, S. v. Underwood, 154. 


SPEECH THERAPIST 


Award of child custody to mother 
who was, Spence v. Durham, 671. 


N.C. ] 


SPEED 


Opinion evidence of, Brown v. Neal, 
604, 


STANDING 


To attack portions of child abuse 
statute, S. v. Fredell, 242. 


STATUTE OF LIMITATIONS 


Negligent manufacture and _ instal- 
lation of heat pumps, Sellers v. 
Refrigerators, 79. 


STEERING MECHANISM 


Defect in as cause of bus accident, 
Mann v. Transportation Co., 734. 


STIPULATIONS 


Enlargement by court in instruc- 
tions, S. v. Thornton, 518. 


Proof of facts unnecessary, S. v. 
Mitchell, 462. 


STOP AND FRISK 


Authority of officer to, S. v. Street- 
er, 208. 


SUNDAY CLOSING ORDINANCE 


Evidence of sale of obscene maga- 
zines, S. v. Atlas, 165. 

Special verdict to determine con- 
stitutionality of, S. v. Underwood, 
154, 


Validity of Cumberland County or- 
dinance, S. v. Atlas, 165. 


SUPERIOR COURT 


Jurisdiction derivative in misde- 
meanor case, S. v. Guffey, 94. 


Trial upon warrant, S. v. Guffey, 
94, 
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TAXATION 


Discovered. property, trucks listed in 
wrong township, In re Trucking 
Co., 650. 


TAXI 

No trespass in entering driveway, 
smith v. VonCannon, 656, 

TRACTORS AND TRAILERS 

Discovered property for purpose of 
taxation, In re Trucking Co., 650. 

TRAILERS 


Breach of warranty of fitness of, 
Transportation, Ine. v. Strick 
Corp., 428. 


TRESPASS 


Entry into driveway by taxi cab, 
Smith v. VonCannon, 656. 


UNIFORM COMMERCIAL CODE 


Breach of warranty of trailers, 
Transportation, Ine. v. Strick 
Corp., 428. 

Nonconforming cable stolen while 


stored by buyer, Electric Co, v. 
Shook, 218. 


UNION 

Malicious prosecution based on 
wrongful restraint of picketing, 
Electrical Workers Union vw. 


Country Club Hast, 1. 


UTILITIES COMMISSION 


Application for contract carrier 
authority, Utilities Comm. v. Mc- 
Cotter, Inc., 104. 


VENDEE 


Application for building permit, 
MacPherson v. City of Asheville, 
299. 
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VENUE 


Motion for change based on news- 
paper publicity denied, S. v. Mit- 
chell, 462. 


VERDICT 
Error cured by acquittal, S. vw. 
Beach, 261. 


Possibility of prejudice cured by, 
S. v. Harris, 46. 


Verdict of assault with deadly 
weapon, sentence for assault with 
firearm, S. v. Edmondson, 588. 


WARRANT 


See Indictment and Warrant this 
Index. 


WARRANTIES 


Fitness of trailers, Transportation, 
Ine. v. Strick Corp., 4238. 


WITNESSES 


Failure to sequester in rape case, 
S. v. Gaines, 33; S. v. Felton, 368. 


Mental capacity to testify, S. »v. 
Robinson, 71. 


Prior inconsistent statement inad- 
missible for impeachment of 
State’s own witness, S. v. Ander- 
son, 218. 
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